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1. Introduction

In the days and weeks following the dramatic collapse of energy giant Enron, the
calls for legislation designed to avert “the next Enron” began. In recent months,
numerous legislative and regulatory proposals have been put forward, and government
authorities have instituted high profile criminal investigations and prosecutions of well
known U.S. companies. Sweeping accounting reform legislation, which will include
dramatically increased criminal penalties for corporate executives, is expected to be
enacted shortly. All of these developments have served to make corporate America and
the general public far more aware of criminal enforcement in the commercial sphere.'

Well before the collapse of Enron, however, Congress has steadily been passing
new criminal statutes affecting the commercial sphere, and government prosecutors have
increasingly been conducting criminal investigations and prosecutions of corporations,
executives and employees under those statutes. As a result, the field of so-called “white
collar” crime has significantly expanded in the past 30 years.” Increased criminal
enforcement has been most evident in the past decade in such areas as health care,
intellectual property, environmental law, antitrust, and securities and financial
institutions, and it is in these areas that the government now expends significant
prosecutorial resources.

This increase in the criminalizing of commercial activity is widely viewed as the
result of a dramatic expansion in the regulation of commercial activity. With this
expansion, there has been a growing concern in the private sector that many of statutes
applicable to commercial activity either reduce or eliminate mens rea requirements, or
fail to give adequate notice of the conduct prohibited or to limit prosecutorial discretion.
Many observers are specifically concerned with statutes that carry criminal penalties and
that are either overly broad or vague, or leave definition of the criminal conduct to
regulatory discretion.

Historically the American criminal justice system has been founded on the
premise that the investigation, prosecution, and conviction of misconduct should be fair,
just and efficient. This is based on the understanding that the exercise of government
power has limits, that the law must recognize the freedom and dignity of all citizens, and
that the law must be rational and knowable if it is to steer human affairs in a positive
direction. It is important that these principles continue to guide criminal enforcement in
the commercial context.

This paper is intended to promote discussion regarding the use of criminal statutes
in the commercial area. The paper has been prepared with the assistance of government
prosecutors, private practitioners and academics, and was originally presented at a
meeting of opinion leaders in July 2002. The paper begins with a list of proposed
questions for discussion, followed by a summary of trends in criminal enforcement in the
commercial sector and the post-Enron reform proposals. The paper then discusses the
role of criminal sanctions, as well as (1) concerns with diminishing criminal mental state
requirements; (2) the risks of vague or overly complicated statutes; and (3) alternatives to
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criminal enforcement. In closing, the paper discusses the importance of clear, respected
prosecutorial guidelines.

II. Proposed Questions

In evaluating the criminalizing of commercial activity, it is important to consider
that the principles of freedom, dignity, and limited exercise of government power apply
to our commercial life, and that the ability of entrepreneurs, shareholders, and employees
to earn a livelihood and to utilize their talents in pursuit of a vocation is an essential
feature of human dignity. The fact of a corporate presence should not diminish the
importance of these principles. Corporations, after all, are simply webs of human
relationships and interactions. Considerations regarding the appropriateness of criminal
sanctions in the commercial area may include:

e What has been driving the increased tendency toward criminalization of
commercial activity?

e Under what circumstances should criminal law be used to resolve disputes
over commercial conduct?

e Does the type of criminal conduct matter (e.g. where the victim is the public at
large, where the dispute is between companies, or where the victim is a
consumer or set of consumers)?

e What weight should be given to prevention or deterrence? And what is the
proper balancing point between prevention and over-deterrence in the
commercial sphere?

e What are the benchmarks or measures for government success and appropriate
effectiveness?

e How should criminal sanctions be evaluated for their impact upon competition
and innovation in the economy?

e Are the current trends in criminal prosecutions of commercial activity
consistent with our traditional concepts of due process and fair play?

e What are the standards of intent, and do they leave the door too wide open for
prosecution?

e Are changes appropriate to ensure that prosecutions are balanced and not
heavily weighed in favor of unrelated factors such the need to justify
prosecutorial resources dedicated to enforcement of specific types of cases, or
potential recoveries of funds for agency budgets?

e Are the principles of federal prosecution and the Guidelines issued by the
Department of Justice (DOJ) for corporate criminal investigation adequate?

e When is it appropriate to hold a corporation criminally liable, including
where such prosecution will have a severe impact on innocent employees or
shareholders?



While this paper does not undertake to answer all of these questions, it seeks to
promote discussion by addressing trends in enforcement (see Section III) and issues
relating to the criminalizing of commercial activity (see Sections IV - VII).

III.  Trends in the Criminalizing of Commercial Activity

In our American economy, areas in which criminal enforcement has dramatically
increased include the following:

A. Health Care

Criminal enforcement has increased very significantly in recent years in the area
of health care prosecutions. Investigating and prosecuting health care fraud became one
of the DOJ’s top priorities in 1993.° After several years of pursuing this initiative, the
DOJ demonstrated its aggressive enforcement efforts, having filed 322 criminal cases
related to health care fraud in 1998, 371 criminal cases in 1999, and 457 such cases in
2000.* In addition, the federal government funded Medicare fraud control units in many
states, and Medicaid fraud came to be viewed as an area of state enforcement.’

The increase of prosecutions in the health care field has been attributable in large
part to the enactment of new legislation carrying potential criminal penalties. In 1986,
Congress amended the False Claims Act to include Medicare and Medicaid among the
government programs against which individual whistleblowers could bring lawsuits
alleging fraud against the government in “qui tam” lawsuits.® Qui tam lawsuits play a
prominent role in health care prosecutions. The DOJ reports that “over half of the $480
million the Department was awarded in health care fraud cases in FY 1998, involved
judgments or settlements related partially or completely to allegations in qui tam cases.””
Qui tam cases raise important questions regarding the relationship between private
lawsuits and government prosecutions. There is a perception in the private sector,
moreover, that too many private "qui tam plaintiffs" bring cases which are frivolous yet
very costly for companies to defend against, and that measures may be warranted to curb
abuses by private litigants in such litigation.

Congress further strengthened the government’s ability to pursue criminal health
care cases with the Health Insurance Portability and Accountability Act of 1996
(HIPAA). HIPAA imposed significant new potential criminal liabilities upon health care
providers. It created new criminal offenses for health care fraud, theft or embezzlement
in connection with health care offense, false statements relating to health care offense,
and obstruction of criminal investigations of health care offenses. In addition, HIPAA
added a federal health care offense to the money laundering statute.®

The result of the complexity of new criminal health care statutes and widespread
prosecutions, in conjunction with the growth of large health care providers, is that health
care organizations now employ significant numbers of attorneys and other staff to
respond to the growing number of criminal investigations and prosecutions. As is
discussed further below, an analysis of the merits of criminal penalties in health care
should attempt to compare the costs imposed by the pursuit of criminal investigations



with the expected benefits of such prosecutions. In addition, such an analysis should
evaluate whether alternative enforcement mechanisms, such as vigorous civil
enforcement, could achieve similar ends.

It may also be appropriate to consider in the health care field whether some
prosecutions are driven by factors unrelated to the merits of a specific case. For example,
government prosecutors may be subject to pressure to pursue False Claims Act cases in
order to achieve a public image of fighting fraud. = Further, persons on both the
prosecution and defense side have suggested that during the past decade many of the
most obvious cases of intentional fraud in the health care area have been rooted out, and
that enforcement authorities may be currently pursuing more ambiguous cases. They
have also suggested that there may be internal pressure to bring health care prosecutions
in order to utilize the large prosecutorial resources that have been built up during the
1990s, or in certain cases to enhance the prospect for a civil settlement, or because of the
possibility of recovering fees for the prosecuting agency. In view of these perceptions, it
may be helpful in the health care area to discuss whether there are changes in
enforcement priorities or in the regulatory scheme which would be appropriate.

B. Intellectual Property

With the rapid growth of the importance of intellectual property to our national
economy in the past decade has also come an increased focus on intellectual property
crimes. As with health care, Congress led the way with new statutes and increased
criminal penalties. In particular, in the past few decades, Congress has been active in
expanding penalties in copyright law. In 1976, Congress revolutionized copyright law by
establishing federal preemption of state law.” In 1982, Congress increased criminal
penalties for infringement of certain works and expanded these penalties to all works in
1992."° In 1997, Congress passed the No Electronic Theft (“NET”) Act criminalizing
copying of works even without economic or commercial motive, and in 1998, at the
behest of the copyright industries, Congress enacted the Digital Millennium Copyright
Act providing criminal penalties for the sale or commercial use of devices or technology
primarily designed to circumvent copyright protection technologies.'" The DMCA in
particular has caused significant discussion regarding the appropriate limits of
government control of copyright technologies and the statute’s impact upon fair use and
other First Amendment issues.'>

Congress has not only expanded criminal penalties in copyright law, an area in
which criminal penalties previously existed, but Congress also created criminal penalties
for misappropriation of trade secrets. In 1996, Congress enacted the Economic
Espionage Act which targeted two types of conduct: (1) economic espionage intended to
benefit any foreign government and (2) any theft or misappropriation of a trade secret
with the knowledge or intent that it would harm the owner of that trade secret.'’
Criminalizing the latter conduct imposed criminal penalties for conduct that had
previously been governed by an entire body of civil trade secret law.'* Since the passage
of the EEA, the DOJ has pursued 30 cases under the statute.'> The vast majority of these
cases iPévolve allegations of a current or former employee misappropriating trade
secrets.



Criminal enforcement may play a particularly important role in the intellectual
property area because the financial yield from wrongdoing may be very high. At the
same time, it is noteworthy that Congress, out of concern that criminal penalties in the
area of trade secret law presented the potential for abuse, expressed its desire that all
prosecutions under the statute be approved at the highest levels of the Justice
Department.'”  As a result, the DOJ issued a regulation requiring that all prosecutions
under the EEA be approved by the Attorney General, the Deputy Attorney General, or the
Assistant zlAgttorney General of the Criminal Division for the first five years of the statute’s
existence.

C. Environmental Law

Since the introduction of modern environmental law in 1970,19 environmental
criminal prosecutions have steadily increased and more frequently have involved
negligent or accidental rather than intentional conduct. ”’ Recently, it appears that there
may be a change in this trend to the extent it appears that the Justice Department’s
Environmental Division may be focusing its criminal prosecutorial attention and
resources on cases involving knowing and fraudulent conduct, as opposed to accidental
or negligent violations. For example, Carnival Corp. recently agreed to pay $18 million
after pleading guilty to environmental charges for illegal discharges in international
waterways. > The cruise line company had reportedly falsified its dumping records and
made false statements to Coast Guard officials about the unlawful practice.22 Carnival’s
executives reportedly cooperated fully and agreed to an extensive compliance program.”

The increase in environmental prosecutions during the past decade is attributable
to a variety of factors, including a greater number of statutes with criminal penalties.**
Further, while many prosecutions involve well known hazardous waste laws, in addition,
investigators and prosecutors increasingly look to traditional Title 18 crimes, including
fraud, false statements, conspiracy, aiding and abetting, perjury and obstruction of justice.
Further, in August 1994, Attorney General Janet Reno issued a Bluesheet authorizing
U.S. Attorney’s Offices to prosecute environmental crime cases of “national interest.”>
The DOJ credits its increased criminal enforcement to a number of factors, including
various initiatives as well as a greater number of U.S. Environmental Protection Agency
(EPA) investigators, and DOJ prosecutors assigned to environmental crimes.*®

EPA criminal referrals to the DOJ have steadily increased during the past decade,
and more than quadrupled between 1990 and 1999.>" In 1990, there were 65 criminal
matters referred to the DOJ for criminal prosecution, while charges were brought against
100 defendants and 62 years of imprisonment were imposed.”® In 1999, there were 241
criminal referrals, while 322 defendants were charged and 208 years of prison sentences
were imposed.” In 1999, in addition to the massive civil fines, there were $61.6 million
in criminal fines, while in 2000 that figure increased to $122 million.*

One of the factors contributing to the increase in criminal penalties has been the
emergence of a growing number of environmental crimes with negligence or strict



liability standards.’’ In the environmental area, prosecutions are no longer limited to
cases in which there was proof that the defendant knew and understood that his conduct
violated the law and intended to violate the law.** Rather, federal prosecutors may seek
criminal penalties under “public welfare” laws that do not require specific knowledge or
intent for criminal liability.*®> Furthermore, high-level employees of the corporation may
be pursued under the “responsible corporate officer” doctrine which allows for criminal
liability without actual knowledge or intent.>*

Companies or individuals in the private sector have in certain instances perceived
the government’s criminal environmental investigations and proceedings to be hostile,
unreasonable or overzealous.” Further, there is a perception that government
prosecutions are too commonly based on mere negligence or unknowing conduct, rather
than knowing or intentional conduct aimed at violating the law.*

While vigorous enforcement of the nation’s environmental laws is important to
the public welfare, serious concerns may be raised where criminal prosecutions are based
on negligence standards or vague statutes. On the one hand, the government should
pursue clear cases of fraud, particularly in such areas as intentional fraud in laboratory
testing where companies are obligated to test or sample for purposes of permit
compliance, or perhaps in situations such as the recent Carnival Corp. case. Such fraud
prevents the goals of the environmental laws from being achieved. On the other hand, it
may be appropriate for government prosecutors to reevaluate their prosecution of cases of
“technical” of unknowing violations of the environmental laws, and to consider whether
alternative enforcement mechanisms, such as vigorous civil enforcement, environmental
audits, compliance programs or other measures could achieve similar goals. >’

D. Antitrust

In the antitrust area, there has been a vast expansion in criminal fines and
penalties in recent years.”® For example, for the ten years prior to 1997, the Antitrust
Division obtained, on average, $29 million in fines annually.39 In 1997, the Antitrust
Division collected $205 million in criminal fines (500% higher than any previous year in
its history), in 1998 the antitrust authorities collected $265 million in criminal fines, and
in 1999 collected in excess of $1 billion.*” Further, less than 10 years ago, $2 million
was the largest corporate fine ever imposed for a single Sherman Act violation.*' During
the past five years, the Antitrust Division has imposed fines of $10 million or more
against at least 30 defendants, and $100 million or more in at least 6 cases.”” In
connection with investigations in the vitamin industry, in 1999 the Antitrust Division
obtained a fine of $500 million from Hoffmann-La Roche, Ltd., and $225 million from
BASF AG.* Similarly, in cases involving graphite electrodes, SGL Carbon, Mitsubishi
Corp. alzii UCAR International, Inc. were each subject to fines well in excess of $100
million.

This increase in criminal fines is attributable to a number of factors, including a
change in 1990 in the Sherman Act maximum fine from $1 million to $10 million per
count.”” Further, in 1991, new antitrust sentencing guidelines were applied to corporate



offenders.*® In addition, during the past decade criminal penalties have substantially
increased because, while the Sherman Act has express provisions limiting corporate
penalties to $10 million for corporate defendants and $350,000 for individuals,’
prosecutors have been able to circumvent these limitations based on “double the
gain/double the loss” standards.**

Another trend in the antitrust arena has been a significant increase in criminal
penalties for individual executives and employees. The DOJ has, furthermore, been far
more aggressive in recent years with regard to enforcement of international cartels,
including increasingly through the extraterritorial application of the U.S. antitrust laws to
conduct overseas affecting the United States.” Following prosecutions, the DOJ has
secured prison sentences for individuals in various countries, including Germany,
Switzerland, the Netherlands, England, France, Italy, Sweden, Canada, Mexico, Korea,
and Japan.”® In the past decade, the Antitrust Division has obtained these sentences with
increasing frequency and for longer periods.”!

A significant recent change in antitrust enforcement has been the change in
amnesty policy. Effective 1994, the DOJ Antitrust Division changed its amnesty policy
such that the first person in the door receives full amnesty from criminal prosecution even
where there is an active investigation. This creates a strong incentive for companies and
individuals to come forward (although treble damage civil liability still applies), and has
served to dramatically expand the number of cases.

The enormous increase in criminal enforcement in the antitrust area represents a
significant shift in focus by antitrust authorities. During the 1970s, antitrust authorities
had frequently focused their attention on vertical arrangements between sellers and
buyers (e.g., restrictions on the supply, distribution or resale of products) which
arrangements are typically governed by a rule of reason analysis and do not give rise to
criminal prosecution. In 1978, however, Judge Robert H. Bork published his highly
influential book The Antitrust Paradox’ which emphasized that the goal of the antitrust
laws should be protection of consumer welfare and not protection of other less efficient
competitors, that the rubric for determining harm to consumer welfare should be
economics, and that the mainstay of antitrust enforcement should be genuinely
anticompetitive horizontal agreements between competitors which result in harm to the
consumer. The publication of Judge Bork's book, together with the election of President
Reagan, brought a major shift in focus by antitrust authorities away from vertical pricing
arrangements to the more genuinely anticompetitive horizontal price fixing agreements
between competitors (e.g. express price fixing or cartel arrangements) which are per se
anticompetitive and may be prosecuted criminally. That focus on price fixing and cartel
activity has continued with subsequent administrations.

While increased criminal prosecution of intentional price fixing and cartels is
important to protect consumers, it is also important to bear in mind that whenever a
company or individual is targeted by antitrust authorities, they must dedicate huge
resources, legal fees, and time to comply with a possible criminal investigation, even
where no formal investigation is initiated or case is prosecuted. While cases involving



antitrust violations that directly harm consumers should be pursued vigorously,
particularly cases involving intentional price fixing which results in higher prices,
government prosecutors should be cautious when instituting criminal investigations
where violations are not knowing or willful.”> As in other areas, prosecutors should
consider the alternatives available, including civil enforcement.

E. Securities and Financial Institutions

In the areas of securities and financial institutions, there has also been an
increasing number of criminal statutes and growing criminal enforcement. Even prior to
the recent corporate controversies, the SEC has been seeking to increase prosecutions for
securities fraud. >* During the past few months, as has been widely publicized, both the
New York Attorney General and the DOJ’s Criminal Division have been conducting
criminal investigations of securities analysts and investment firms in connection with
concerns over potential conflicts of interest and other matters.”> The SEC has also issued
new proposed rules relating to auditing and disclosure matters, and a new Corporate
Fraud Task Force has been established by executive order.”

With respect to financial reporting, there is already broad potential criminal
liability even absent the sweeping accounting reform legislation expected to be passed in
the near future (see Section IV). For example, the providing of false material information
to the SEC may violate criminal statutes.”” The provision of such information to
investors may also violate the mail or wire fraud statutes, which merely require the use of
the interstate mail or wire fraud when making a false statement.”® Findings of mail or
wire fraud can in turn be used to support RICO or money laundering prosecutions.”
Furthermore, under federal case law, it is possible to prosecute persons for “conscious
avoidance” instead of proving actual intent.*®

There are also other federal criminal statutes which have been enacted to govern
offenses by or against financial institutions, including statutes which provide for an array
of criminal penalties.”’ Recently, following 9/11, the USA PATRIOT Act was enacted
which includes criminal penalties, and amends the Bank Secrecy Act to require financial
institutions to assist in fighting terrorism by establishing anti-money laundering programs
and to adopt minimum standards for financial institutions regarding the identity of
customers opening accounts.”

Criminal investigations and prosecutions in the areas of securities and financial
institutions raise grave concerns for the companies and individuals targeted, particularly
in view of the complexity or ambiguities in the relevant statutes and regulations. For this
reason, it is important now, and will be increasingly important in the future, that
enforcement authorities be cautious in their initiation of criminal investigations and
prosecutions, and that they consider the specific nature of the alleged violations, the
degree of knowledge, and the countervailing costs that criminal enforcement may have
on the targets of the investigation. Prosecutors should consider whether less severe
penalties or sanctions would be effective, including compliance programs, which may
have a less dramatic impact on a company’s core business and employees.



IV.  Post-Enron Legislative Proposals

Following the Enron controversy, a host of new bills were introduced to further
regulate financial reporting and auditing,” diversification of pension plan assets, account
access or accountability under pension plans.*® The sweeping new accounting reform
legislation currently pending before Congress provides for dramatically increased
criminal penalties, including the creating of a new securities fraud felony for any
"scheme or artifice" to defraud shareholders, enhanced penalties for fraud and obstruction
of justice, increased prison terms for mail or wire fraud, and criminal penalties relating to
the certification of financial reports.”>  That proposed legislation also significantly
extends the statute of limitations in securities fraud cases.

In this area, Congress and enforcement authorities should adhere to the basic
principle that new rules relating to financial reporting, accounting or corporate
governance should not cause harm to our commercial life. For example, one should
consider whether real time and more frequent disclosures in fact lead to better
information in the marketplace, or whether such disclosures provide dissembled
information for investors. Similarly, in connection with corporate governance or audit
committee reforms, one should assess whether the proposed changes could have the
effect of deterring good persons from serving on corporate boards and audit committees.
While many believe that action is necessary to address the current corporate
controversies, others are properly concerned that Congress not overreact and adopt
measures that will discourage entrepreneurial activity or harm our economic system.

V. Role of Criminal Sanctions

In connection with all of the above areas, it is important to consider the role of
criminal sanctions. Citizens expect their criminal justice system to deter crime, provide
punishment and retribution, and ensure due process for the accused. Those who
emphasize repression of crime as the most important domestic goal of government, place
a high premium on the efficiency of investigation and prosecution of criminals.® Others,
who focus upon the maximization of human freedom, emphasize the protection of
individuals from restrictions upon their liberty.®’

While the rapid expansion of a particular area of the criminal law may be
warranted by egregious misconduct, the growth of criminal laws in any area of the
economy should be cause for concern. Such criminalizing inevitably raises questions of
whether it is efficient regulation of commercial conduct, whether prosecutorial discretion
is being properly used, or whether the goals of fair play and substantial justice are being
achieved.

As a general matter, many persons view criminal sanctions as essential because
they may have a far greater deterrent effect than monetary sanctions. Monetary sanctions
may be passed along as a cost of business or avoided through minimizing the assets that
can be reached by the courts. Those who advocate increased criminal sanctions believe
the personal sanction of detention has a far greater deterrent value.*®



At the same time, however, a variety of problems arise, when criminal sanctions

are imposed in the commercial context. Two areas which raise particular concerns are
. 69 . 0
(A) reduced mens rea requirements; * and (B) overly complex or ambiguous statutes.’

A. Criminal Mental States / Mens Rea

Historically, the common law imposed criminal sanctions only where an
individual committed a crime with purpose or knowledge. The requirements of mens rea
(a guilty mind) and an actus reus (a guilty act) were thought to ensure that only those who
were guilty of accomplishing an evil act with a guilty mind would be prosecuted. These
two requirements, however, ultimately came to be viewed as constraining the ability of
legislators and prosecutors to prohibit or punish undesirable conduct in some
circumstances. The result is that the law now imposes criminal liability in certain
circumstances for negligent conduct.”’

The Supreme Court has stated that an exception to mens rea exists for “public
welfare offenses,” although the Court has explicitly declined to define the scope of such
offenses.”” As commentators have observed, this requires defining the limits of “public
welfare offenses,” an exercise that is critical where statutes, such as certain
environmental statutes, are likely to impose criminal liability upon a finding of
negligence standard.”

Similarly, Congress has enacted many statutes that are vague with respect to the
requisite mental state. For example, the recently enacted Transportation Recall
Enhancement, Accountability, and Documentation (TREAD) Act, imposes criminal
penalties on anyone who, with the specific intent to mislead National Highway Traffic
Safety Administration (NHTSA), knowingly and willfully files a false, misleading or
incomplete report to the NHTSA, or fails to file a required report concerning safety-
related defects that have caused death or serious bodily injury.”* The statute can easily be
read to subject persons or corporations who file such reports to criminal liability for any
defect that may occur in the future, even though the person filing the report had no
knowledge of the defect at the time of submission of the report.

Not all of the new statutes applied to commercial conduct, however, include a
reduced mental state. The diminishment of mens rea is less of a concern in the
intellectual property area, for example. The intellectual property statutes all include a
knowing standard, or in some instances the more rigorous, if not somewhat more
ambiguous, willfulness standard.”

When legislators consider new criminal statutes, they should give considerable
thought to the mental state they require for conviction. Where the conduct prohibited is
fraud, they should be particularly vigilant that criminal prosecutions, which should be
reserved for egregious conduct, are based on real knowing and willful fraud, and not
merely on a theory of negligence or unknowing failure to comply with complex or
ambiguous statutes.

B. Complex Statutes

Criminalizing commercial conduct requires overcoming at least two significant
“complexity” challenges. First, modern commercial activity is generally significantly
more complicated than the type of conduct traditionally addressed by the criminal justice
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system. Second, the statutes written by Congress to regulate the activity are far more
complex than traditional criminal statutes. Such complexity can make it hard for
individuals and companies to have fair and adequate notice of what might constitute a
criminally punishable act.

1. Factual Complexity

As a general rule, criminal courts do not address issues that are as factually
complex as civil or regulatory disputes. This can be anecdotally observed by comparing
the shorter amount of time it takes for courts to resolve criminal matters, compared with
the amount of time it takes to resolve most civil proceedings. As another example, the
DOJ has recognized the inherent complexity of prosecuting health care fraud claims and
advises its prosecutors to seek assistance from the Department of Health and Human
Services because “[tlhe reimbursement principles under Medicare have grown
increasingly complicated over the years.”’® Further, health care fraud schemes are
"diverse and vary in complexity" and may include, for example, billing for services not
rendered or not medically necessary, double billing, upcoding, unbundling or fraudulent
cost reporting.”’ Similar levels of factual complexity can be found in prosecutions arising
in the securities, intellectual property, antitrust and other areas.

2. Statutory / Regulatory Complexity

A direct result of the factual complexity of many commercial activities is the
complexity of the statutes that seek to impose criminal liability for conduct that
transgresses commercial norms. Examples of such statutory complexity exist in each of
the legal areas discussed in this paper. Criminal environmental statues are particularly
notorious for detailed rules that include criminal penalties despite ambiguous terms.”®
Intellectual property is another area with complex statutes.” In the areas of health care or
financial reporting, the statutes and regulations may be highly complex and beyond the
ability of many persons to understand.

Courts in the United States require criminal statutes to specifically define the
prohibited conduct, and courts construe criminal statutes using a “rule of lenity” that
resolved any ambiguities in favor of the defendant.®® Although these principles remain
an essential element of the criminal law, some observers note that Congress and the
courts have allowed exceptions to creep into the criminal law for regulatory violations.
Such a diminishment of the specificity principle would fail to provide fair notice to
citizens.

Two recent cases highlight the problem of complex or vague criminal statutes in
the commercial context.

In United States v. Whiteside,"' a defendant was convicted for making false
statements relating to a “capital related interest expense" in Medicare/Medicaid and
Civilian Health and Medical Program of the Uniformed Services reimbursement costs
reports.*> The Eleventh Circuit reversed the conviction, finding that the government had
failed to prove that the defendant’s statements were an unreasonable interpretation of
ambiguous reimbursement requirements, and accordingly had failed to prove that the
statements were knowing or false.*’ The Eleventh Circuit pointed to evidence that
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reasonable persons could differ as to the proper characterization of the debt interest at
issue, and that experts had disagreed with the government’s theory of capital
reimbursement.**

In United States v. Handakas,” the Second Circuit examined the “honest
services” provision of the mail fraud statute.® That case involved the owner of a
construction company which performed work for the New York City School
Construction Authority (SCA).*” The government contended that the defendant had
failed to comply with a state mandated requirement that his company pay “prevailing rate
of wages” to workers on work performed, and thereby had deprived the SCA of its
intangible right to “honest services.”®® The Second Circuit found the provision to be
unconstitutionally vague as applied to the defendant and overturned his criminal
conviction. The Second Circuit noted that the meaning of ‘honest services’ in the text of
the mail fraud statute “simply provides no clue to the public or the courts as to what
conduct is prohibited under the statute.”® The Court further noted that it was impossible
to know what is forbidden under the statute without undertaking the “lawyer-like task” of
answering90questions about the large body of conflicting case law regarding “honest
services.”

The Handakas Court also pointed out that “an indefinite criminal statute creates
opportunity for the misuse of government power,” and that there are dangers when an
offense is “harnessed into service” by the state “when other prohibitions will not serve.”
The Court described the mail fraud statute as an "all purpose prosecutorial expedient,"
stating as follows:

The mail fraud statute has been aptly described as an all purpose
prosecutorial expedient. By invoking § 1346, prosecutors are free to
invite juries “to apply a legal standard which amounts to little more than
the rhetoric of sixth grade civics classes.” [Citation omitted.] If the
“honest services” clause can be used to punish a failure to honor the
SCA’s insistence on the payment of prevailing rate of wages, it could
make a criminal out of anyone who breaches any contractual
representation: that tuna was netted dolphin free; that stationery is made of
recycled paper; that sneakers or T-shirts are not made by child workers;
that grapes are picked by union labor -- in sum so called consumer
protection law and far more.

Those who would propose new criminal sanctions in the commercial sphere must
ask themselves whether the conduct they seek to proscribe is properly articulated and
comprehensible to the person of ordinary understanding. In those instances where the
potential conduct will occur in a context of complex transactions or technology,
particular care is required in the drafting of statutes to ensure that fair warning is
provided to participants in the particular market, and to ensure that innovation is not
stifled.

VI Alternatives to Criminalization

In all areas of criminal enforcement, consideration should be given to the various
alternatives to criminal penalties. This is particularly true in the commercial arena where
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actors are presumably motivated by economic opportunity and may be influenced by
economic incentives in lieu of criminal sanctions. Non-criminal alternatives may provide
adequate prevention or deterrence, and criminal penalties may result in inefficient forms
of over-deterrence. Alternatives to criminal penalties may include, inter alia, civil or
administrative enforcement, self-reporting, or reform of vague statutes.

A. Civil or Administrative Enforcement

In each of the areas discussed above, there are extensive civil statutory and
regulatory schemes which may be employed to encourage compliance. The use of civil
or administrative enforcement mechanisms may avoid unduly burdening corporations or
service providers with costs and penalties which ultimately are borne shareholders,
employees or others who have no involvement in or awareness of the alleged
wrongdoing. To this end, it may be appropriate for enforcement authorities to adopt
procedures similar to those of the EEA discussed above, whereby criminal referrals are
reviewed by senior officials and are closely scrutinized prior to initiation of a criminal
prosecution. It may also be appropriate to consider in all of the above areas whether civil
penalties, compliance programs or other means may be more effectively used to achieve
the goals of the prosecuting agency.

B. Self-Reporting

Self-reporting is a tool utilized in the health care, environmental, government
contracting and other areas of criminal law. °> This is also an alternative, although the
consequences for self-reporting vary in different areas. For example, in the defense
contracting realm reporting entities can avoid criminal sanction. In the health care fraud
and other arenas, however, the government reserves the right to prosecute those who self-
report, agghough important incentives for self-reporting, such as possible lesser penalties,
do exist.

Self-reporting may be an important tool in complex markets such as health care
where the cost of enforcing laws is high, as well as when it may be difficult to draft
statutes broad enough to describe prohibited conduct and yet be sufficiently narrow to be
enforceable. Nevertheless, many observers comment that under current enforcement
standards and guidelines, companies may be unwilling to pursue self-reporting because of
the potential risk of criminal prosecution. One proposal which has been made is that in
those areas where companies which voluntarily report are currently still subject to
criminal prosecution, that at least a presumption against prosecution be adopted in order
to encourage more voluntarily reporting.

C. Reform of Vague Statutes

In order to avoid overcriminalizing commercial conduct, it may also be prudent
for enforcement authorities and those in the private sector to consider and discuss
modifications to existing statutes or regulations that would serve to more clearly define
proscribed criminal conduct. While it is beyond the scope of this article to identify such
statutes and regulations, regulators and private practitioners in specific industries may
wish to jointly focus on specific statutes and regulations that carry potential criminal
penalties and cause significant concern because they fail to describe the proscribed
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conduct, leave significant discretion to a regulatory agency to decide the actual criminal
conduct, or have been otherwise been viewed as ambiguous or difficult to interpret.

VII. Role of Prosecutorial Guidelines and DOJ Approval

In closing, it should be noted that prosecutors play a critical role in the manner
and frequency with which statutes are enforced. °* This role is particularly critical in the
commercial sphere where determinations of intent can be difficult, as well as where the
availability of non-criminal resolutions plays a larger role than in non-economic crimes.
In the federal arena, the DOJ has issued prosecution guidelines to federal prosecutors to
provide a framework for prosecutorial decisions.”

The federal prosecution guidelines direct prosecutors to use the following factors
when considering whether to prosecute a particular case:

1. Whether a substantial Federal interest would be served by prosecution;

2. Whether the person is subject to effective prosecution in another
jurisdiction; or

3. Whether an adequate non-criminal alternative to prosecution exists.

With respect to the first criteria, it is worthwhile considering whether the guidelines
are overly broad and indeterminate. What exactly is the “interest” to be served? Are they
interests directly related to the criminal justice process, such as deterrence and
prevention? Are those interests related to the policy goals at stake, such as a clean
environment or a well-managed and economical health care market? Do interests here
depend on the type and target of the criminal conduct—namely, is there a difference
between acts that involve the public as a whole, that resemble disputes between
companies, or that directly affect particular consumers of goods and services? And,
finally, should the definition of the “interest” be at least somewhat historical or
backward-looking, with due consideration to success and effectiveness based on the
impact of prior prosecutorial activity?

The third criteria identified in the guidelines, whether a sufficient non-criminal
alternative to prosecution exist, is particularly important to examine when proposing new
criminal penalties in the commercial arena. Significant economic crimes frequently do
have substantial non-criminal alternatives such as a civil suit by the aggrieved party. For
example, the vast majority of trade secret cases will always have a civil alternative.
Those who advocate increased criminal penalties must ask themselves how the penalties
will interact with the civil alternatives and should consider whether precise criteria should
be provided in the statute to ensure that only the most egregious violations are subject to
criminal sanction. And, again, there should be due consideration of how criminal
prosecution has fared in the past. This requires some careful thinking about what ought to
be the benchmarks of success, as well as a careful consideration of whether there is an
appropriate symmetry between who is being prosecuted and who really ultimately bears
the costs of a particular criminal sanction (e.g., innocent shareholders, employees or
consumers versus the culpable individuals).

VIII. Conclusion
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Imposing criminal sanctions upon America’s vibrant economy should not be done
lightly. While vigorous enforcement is necessary to protect the public from genuine
fraud and intentional misconduct, the exercise of proper prosecutorial discretion in the
commercial sphere is very important. As Congress and enforcement authorities respond
to the current corporate controversies and seek to protect investors, workers, and
managers in America’s economy, attention should be paid to the potential risks and costs
of further criminalizing commercial conduct. To the extent additional potential criminal
sanctions are imposed upon entrepreneurs, workers, and management, it should only be
done after careful consideration of the potential risks and costs that may be imposed upon
economic activity. Congress and regulators should specify clearly the proscribed criminal
conduct and should be wary of departing from fundamental mens rea requirements or
imposing criminal sanctions in lieu of alternatives that may sufficiently deter undesirable
conduct with significantly lower societal costs.

! The author expresses gratitude to all of those persons who provided comments or guidance concerning
this paper, and particularly acknowledges Scott F. Frewing, Esq., Assistant United States Attorney,
Northern District of California.
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