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IS THERE A DUTY TO MAKE JUDICIAL RECESS APPOINTMENTS?
BY TODD GAZIANO*

The constitutional separation of powers is lubri-
cated by the comity each branch owes to the other two.
Comity encompasses due respect for the prerogatives and
obligations of other branches. When shared powers are
at play, the bare minimum that is required is reciprocal
action within a reasonable amount of time. The Constitu-
tion defines the time limit for a President’s signature or
veto of legislation presented to him from Congress and
the consequences for his refusal to act within that time
limit.1  No precise time limit exists for other joint actions,2

and that probably renders one branch’s inaction
nonjusticiable. It does not follow, however, that there can
be no constitutional violation for inaction in all such cir-
cumstances.

One branch may violate the separation of powers
by acting or purporting to act beyond the scope of its
powers or by refusing, or failing, to act on a joint obliga-
tion initiated by another branch. The President would
violate his constitutional duty if he refused, or failed, to
act to enforce a judicial decree within a reasonable amount
of time. As was true with the Line Item Veto law in 1996,
Congress and the President sometimes create mandatory
(and expedited) jurisdiction in the Supreme Court for ques-
tions that involve serious separation of powers disputes.3

The Supreme Court would violate its duty if it refused, or
failed, to act on a justiciable case brought under such
provision within a reasonable amount of time. Likewise,
the Senate violates its constitutional duty when it does
not provide its advice and consent to presidential nomi-
nations (affirmative or negative) within a reasonable time
period. Such a violation is even more troublesome when
the Senate fails to act on nominations for lower court
judges and other “inferior Officers” whose appointment
could be vested in the President alone.4  With the pro-
longed filibuster of several important court of appeals
nominations, some of which have been pending for over
thirty-two months, the Senate is violating its constitu-
tional obligations to the Executive and Judicial branches.5

The focus of this essay, however, is whether the
Senate’s failure to act discharges the President’s obliga-
tion to temporarily fill judicial vacancies that have existed
for many years. The Constitution charges the President
with the duty to fill vacancies that arise in the federal
judiciary and other high offices. The Treaty/Appointments
Clause states that the President “shall have Power” to
negotiate treaties, a power he may exercise at his discre-
tion.6  The obligation to make appointments is not discre-
tionary. The second part of the same clause directs that
“he shall nominate, and by and with the Advice and Con-
sent of the Senate, shall appoint [ambassadors and con-
suls], Judges of the supreme Court, and all other Officers
of the United States,  whose Appointments are
not . . . otherwise provided for” in the Constitution.7

Indeed, the Framers deemed it so important that
some offices not remain vacant for extended periods of
time that they provided a method for the President to
make temporary appointments without Senate action. The
Recess Appointments Clause vests the President with
the “Power to fill up all Vacancies that may happen [to
exist] during the Recess of the Senate, by granting Com-
missions which shall expire at the End of their next Ses-
sion.”8  The parenthetical in the preceding quote is sup-
plied for clarity because it is well settled that the Presi-
dent may exercise his recess appointment power to fill
any vacancy that may happen to exist during a long Sen-
ate recess, rather than those that may happen to occur
during such a recess. Whether the Senate itself may have
preferred this construction at one point in its history (so
that it would not have to extend its sessions to receive
and act on nominations for vacancies that arise late in a
session) or not,9  this interpretation has not been the sub-
ject of serious dispute since the first Attorney General
opinion on the subject was issued in 1823.10

A more interesting question is whether the Presi-
dent may exercise his recess appointment power to fill
vacancies in Article III courts. Although the power to
issue judicial commissions of short duration (typically
ten to eighteen months) might seem incongruous with
the normal life-tenure of a federal judge, it is also well
settled that the President’s recess appointment power
extends to vacancies in Article III judgeships. The text of
the Recess Appointments Clause states that the power to
confer temporary commissions extends to “all” vacan-
cies. Thus, the shorter tenure of judges receiving recess
appointments has been read as an exception to the nor-
mal tenure of Article III judges—rather than a bar to their
appointment or exercise of power. This interpretation has
withstood judicial review and is also supported by the
almost unbroken practice of every President, including
George Washington and other Framers of the Constitu-
tion. An excellent, short discussion of the constitutional
basis, historical practice and practical workings of the
recess appointment of judges can be found on the Feder-
alist Society website.11

In all, more than 300 federal judges have exercised
judicial power as recess appointees.12  Most of them were
also nominated, confirmed and appointed for a regular
lifetime term. President Washington made nine recess
appointments, including two to the Supreme Court. Al-
though the Senate refused to confirm Chief Justice John
Rutledge for a lifetime seat on the Court, it raised no ob-
jection to his recess appointment or to the other eight
recess appointees who were all confirmed for lifetime po-
sitions. The first five Presidents made a total of twenty-
nine judicial recess appointments. Fifteen Supreme Court
justices, including two Chief Justices, received recess
appointments, and all but Rutledge were subsequently
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confirmed for lifetime positions. The justices receiving
recess appointments in the twentieth century were Chief
Justice Earl Warren and Justices Potter Stewart, William
Brennan, and Oliver Wendell Holmes. Prior to the Nixon
Administration, every President had granted judicial re-
cess appointments except for William Henry Harrison, who
died one month after taking office, and his successor,
John Tyler.13

That the President has the power to make judicial
recess appointments does not answer the more pressing
questions of whether he should do so and whether he
may have a constitutional obligation to do so in particu-
lar cases. Questions of prudence and duty in statecraft
are rarely cut and dried. Nevertheless, if a duty does ex-
ist, a President should not hesitate to fulfill it even if
doing so seems politically controversial at the time. Presi-
dent Jefferson’s pardon of those still imprisoned for vio-
lating the unconstitutional Alien and Sedition Acts pre-
sents an analogous example. Although the pardon power
is entirely discretionary with respect to violations of le-
gitimate criminal laws, the President’s oath to preserve
and defend the Constitution “to the best of [his] Abil-
i ty”14  may require him to use his power to free those
unconstitutionally imprisoned by the federal government.
That is true whether the pardons are popular or not.

The recess appointment power is also discretion-
ary in most instances.  Yet,  the President’s
nondiscretionary duty to fill vacancies in vital govern-
ment offices might sometimes create an obligation to use
whatever power is reasonably at his disposal to fill them.
Given the lengthy debate at the Constitutional Conven-
tion regarding the regular appointment power, it is sur-
prising that there was little or no debate regarding the
expected uses of the recess appointment power.15  At a
minimum, however, the text and contemporary practice
show that the Framers anticipated some circumstances in
which it would be necessary for a President to act unilat-
erally to fill vacancies in important offices.

The necessity to fill a particular vacancy unilater-
ally does not depend on whether the Senate is unable to
meet (the Framers’ primary concern) or unable to end a
parliamentary filibuster, except that a more lengthy im-
passe will make the unilateral appointment even more com-
pelling. The Senate is not without the ability to extract a
price if the President abuses his recess appointment
power, but there is no reason to expect repercussions if
the Senate’s majority supports the President’s choice of
appointees.

An obligation to quickly fill important vacancies in
the Judicial branch is more likely to arise than an obliga-
tion to fill vacancies in the Executive branch for several
reasons. The Constitution vests all executive power in
the President.16  Although the President cannot exercise
that power without advisers and assistants, he has great
flexibility to delegate and re-delegate his authority when

vacancies arise. In fact, almost every executive agency
has published orders of succession, which are reviewed
and revised periodically. One can imagine a situation in
which the President might need to appoint a new ambas-
sador to negotiate an alliance in time of war, but in normal
circumstances, other officers could step in.

The judicial power, by contrast, is vested in the
Supreme Court of the United States (a collegial body at
that) and in all inferior courts that Congress creates.17

Although magistrates and clerks may assist Article III
judges, the judicial decision making power itself cannot
be delegated. When the law establishing a sixteen-mem-
ber U.S. Court of Appeals for the Sixth Circuit is thwarted
by a handful of senators and vacancies linger for years,
the other judges can only do so much to handle the
circuit’s workload.18  If evidence emerged that those same
senators who thwarted the confirmation of judges were
motivated by a desire to manipulate the result in certain
cases pending before that circuit,19  that could easily un-
dermine public confidence in the administration of jus-
tice. That would present an example of a dramatic need to
quickly fill those vacancies, for there is little else the Presi-
dent could do that would be as effective in restoring con-
fidence in administration of justice.20

The obligation of comity to a co-equal branch is the
final reason why extended judicial vacancies will more
likely present a compelling case for recess appointments
than vacancies in the Executive branch. The President
owes no obligation of comity to himself, and he is in a
much better position to evaluate the needs of the Execu-
tive branch (are the duties of the vacant office properly
delegated; should they be re-delegated?) than he is of
evaluating the needs of the judiciary. If various federal
courts are declaring judicial “emergencies,” the President
normally should take them at their word.

Whether a President should make a judicial recess
appointment for constitutional or other purely prudential
reasons will still depend on the facts and circumstances
of each case. However, it may be helpful to consider three
different categories of situations and then try to fit indi-
vidual cases into this taxonomy:

1. Instances in which the President
has the constitutional power to make judicial
recess appointments, but it would be improper
for him to do so.

2. Instances in which the President
has the constitutional power to make judicial
recess appointments and neither prudence nor
duty dictate a particular result.

3. Instances in which the President
has the constitutional power to make judicial
recess appointments and either prudence or
duty strongly suggest that such appointments
be made.
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The first category would include instances in which
the vacancy does not present a judicial or other similar
emergency, and the Senate has already affirmatively re-
jected the individual for the regular appointment who the
President is considering giving a recess appointment. The
President would have the constitutional power to grant a
recess appointment to anyone during a Senate recess of
about two weeks or more,21  but it would be improper to
use this power to install someone—even temporarily—
who the Senate has already rejected. Although the Presi-
dent could grant the recess appointment, the Senate might
rightly retaliate. In fact, Congress has enacted a law bar-
ring the pay of certain recess appointees. That law, which
dates to perceived Civil War era abuses of the recess
appointment power, has been amended many times but
still includes a prohibition on paying certain recess ap-
pointees recently rejected by the Senate for a regular ap-
pointment.22  Although that statute, codified at 5 U.S.C. §
5503, is somewhat arcane and complicated, the law sup-
ports the notion that some types of recess appointments
are offensive to the Senate’s rightful prerogatives and
are improper.

The second category includes judicial recess ap-
pointments of well-qualified individuals who have not
yet been nominated (whether they eventually will or not)
and those whose pending nomination is likely to be con-
firmed by the Senate in due time. The importance of the
court and the nature of any judicial emergency are also
relevant in deciding whether a particular judicial recess
appointment is prudent. The informal advice of the Sen-
ate leadership and Chairman of the Senate Judiciary Com-
mittee would be relevant in ascertaining likely Senate re-
action. This is the category where the President’s discre-
tion ought to be respected. Depending on how long the
vacancy has been pending prior to the recess and other
factors, most such recess appointees can be paid under 5
U.S.C. § 5503.

The third category includes instances in which the
vacancy is especially long-standing or there is some other
judicial need to fill the position and the recess appointee
is a qualified person who has not been rejected by the
Senate for the regular appointment. The situation is even
more compelling if it appears that the Senate is unlikely to
take action on a nomination for the lifetime position in the
near future—the reason the Framers drafted the Recess
Appointments Clause in the first place—or the Senate’s
inaction is based on an improper motive. A strong case
might present itself if there were multiple vacancies on
the Supreme Court and the Senate was delaying action on
all nominations in order to affect the outcome of cases
pending before the Court.

Still more would need to be known about each situ-
ation before an argument could be made that the Presi-
dent was neglecting a duty to make recess appointments—
and reasonable people may differ about whether a par-
ticular fact pattern fits a particular category above. On
December 27, 2000, President William Clinton granted a

recess appointment to Roger Gregory to serve as a circuit
judge on the Fourth Circuit Court of Appeals on facts
that make categorization difficult. The vacancy techni-
cally was very long-standing (which automatically ren-
dered it a “judicial emergency”) but it was for a new seat
on the court that had never been filled;23  indeed, some
(including the chief judge of the circuit) argued that the
seat was unnecessary and should be eliminated.24  Roger
Gregory’s nomination for the regular appointment had not
been formally rejected by the Senate, but it had only been
pending a few months in the preceding session and there
was some indication it would face opposition from sena-
tors who thought the seat should not be filled by some-
one from Virginia—if it was filled at all.

Judge Gregory was subsequently confirmed for a
regular appointment because President George W. Bush’s
renomination of Gregory (which many saw as a good-will
gesture) and additional home state support helped change
the political dynamics in the Senate. That development
does not alter the facts as they existed at the end of Presi-
dent Clinton term, but some would argue that it proves
his judgment was correct that Roger Gregory was not
offensive to the Senate, and thus, worthy of a recess
appointment. Others argue it was an example of improper
racial politics, given the justification Clinton made for the
nomination and subsequent recess appointment.25  The
discussion of Gregory’s appointment above is abbrevi-
ated (the racial charges and a debate about nominees from
North Carolina are not detailed here),26  but the existence
of a complex case does not mean there are no others that
are clear.  Facts that would make judicial recess appoint-
ments either improper or compelling do exist.

Reasonable people may differ on whether the cur-
rent minority filibuster involving several important court
of appeals vacancies (and other threatened filibusters)
fits the second or third categories, but there ought to be
widespread agreement that it is not improper for Presi-
dent Bush to make judicial recess appointments for the
seats affected by the filibusters. The vacancies are all
long-standing. Several of the courts in question have
declared judicial emergencies and are handling cases with
summary procedures that should not be continued in-
definitely.27  The nominees apparently all have majority
support in the Senate such that they would be confirmed
for a permanent seat if a final vote were ever taken. There
is even evidence that some senators in the minority are
manipulating the confirmation process to affect the out-
come in particular cases. Whether that charge is true or
not, it undermines confidence in the administration of
justice in one federal circuit court that is already strain-
ing under formal accusations of misconduct.

The argument for President Bush’s use of his re-
cess appointment power is also supported by three other
facts. First, the President has shown extreme patience
(perhaps too much patience) up to now,28  while he has
continued to urge the Senate to discharge its duty. In a
public speech on October 30, 2002, he established a time-
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table for action on all judicial vacancies.29  He has kept
his word on nominating qualified individuals for each
vacancy within a reasonable time period, and he has re-
peatedly alerted the Senate and the public to the conse-
quences of the Senate’s failure to fulfill its responsibili-
ties. No failure of leadership or laches-like argument can
be made. The judiciary has also repeated its plea for ac-
tion in various ways, and the organized Bar (through the
left-leaning ABA) has condemned the Senate’s inaction
as well.

Second, the chance for final action in the Senate on
the blocked court of appeals nominees seems extremely
remote in 2004. In November 2003, the Senate majority
conducted an historic thirty-nine-hour uninterrupted “Jus-
tice for Judges” debate. Yet, the Senate appears no closer
to ending the minority filibuster. Perhaps the Senate will
change its rules in 2004 or issue a parliamentary ruling
that extended filibusters of presidential nominations are
unconstitutional, but such action does not appear immi-
nent. Thus, all other reasonable options available to the
President have been tried and failed.

Finally, although those who support the improper
filibuster would likely claim that any judicial recess ap-
pointments in 2004 are politically motivated, presidential
inaction is also likely to be characterized that way. At
almost every one of his campaign stops during the 2002
congressional elections, President Bush lamented his
stalled judicial nominees and urged the election of GOP
senators to return control of the Senate to the GOP. If the
President does little in 2004 to fill the vacancies held up
by filibuster except urge the election of more GOP sena-
tors, the public may grow increasingly cynical that the
judicial impasse is being kept alive for partisan purposes.
President Bush’s contrary intentions would not matter as
much as the perception that is growing with politically
active citizens that the White House wants a salient elec-
tion issue more than it wants to end judicial emergen-
cies.30

Politicizing the judicial confirmation process further
should be avoided at all cost. Making judicial recess ap-
pointments will not do much to solve the confirmation
crisis (and cuts both ways with regard to political percep-
tions), but it would demonstrate that President Bush re-
ally cares about the judicial emergencies and he is not
merely interested in installing lifetime judges who share
his political ideology or using judicial emergencies to dra-
matize his electoral objectives in the Senate.  The ultimate
solution to the current confirmation stalemate is a Senate
rule change that is inherently non-partisan for the simple
reason that it is almost inconceivable in modern times
that the filibuster rule, once eliminated or democratized,
can be made less democratic again.31

If the President did make a recess appointment in
2004, several commentators (including this author) have
suggested that the President would be wise to grant tem-
porary commissions to individuals other than those who

were nominated for the lifetime position.32  Many of the
nominees whose confirmation is pending might prefer this
option. The following additional advantages of this ap-
proach are discussed in the Judicial Recess Appointments
article relied upon above:

Such individuals, unlike recess appointees who
are also nominees for permanent appoint-
ments, would not be under any political pres-
sure to temper their decisions in order to en-
sure confirmation. And such recess appoint-
ments might better highlight the gridlock in
the nominations process than appointments
of individuals who have already been nomi-
nated. Specifically, in making such an appoint-
ment, the President points out in a tangible
way that a few Senators engaged in the fili-
buster of a pending nominee are causing the
Senate to abdicate its responsibility to pro-
vide an up-or-down vote, and because some-
one else has been only temporarily appointed,
the Senate still has a duty to cast a vote for
the pending nominee.33

Another possible advantage of this approach is that
it eliminates any incentives senators may have to hold
seats open to affect cases in a particular circuit. There
may even be an added incentive for obstructionist sena-
tors to allow a vote on the permanent nomination, since
the confirmation and regular appointment may well end
the tenure of a judicial recess appointee.34

The larger question remains whether the current
stalemate regarding important court of appeals vacancies
justifies the President’s use of his recess appointment
power. One can imagine other facts that would make the
use even more compelling, but a very strong case exists
now for President Bush to fill several of the vacancies
with judicial recess appointments. A President should not
suffer an entire four-year term of office with a minority of
the Senate holding up the vote on important nominations,
and he may owe a duty to the judiciary to see that its
work can proceed despite the Senate’s conduct.

* Mr. Gaziano is the Director of the Center for Legal and
Judicial Studies at The Heritage Foundation and a mem-
ber of the Executive Committee of the Federalist Society’s
Federalism & Separation of Powers Practice Group.  Be-
tween the preparation of this article and press time, Presi-
dent Bush made at least one recess appointment to a fed-
eral appellate court. On January 16, 2004, the President
recess appointed Charles Pickering to the United States
Court of Appeals for the Fifth Circuit. The arguments in
this article remain important in evaluating whether recess
appointments are appropriate for the vacancies still re-
maining in federal appellate courts (ten of which were
deemed “judicial emergencies” at the time this article went
to press).
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