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NARUSCA v. FCC: FEDERALISM, LINE ITEM BILLING,
AND THE FUTURE OF WIRELESS CONSUMER PROTECTION

By Seth Cooper*

tates can regulate line items in customer billing for cellular

wireless services. Thus spoke the U.S. Supreme Court, it

seems, when it refused to hear National Association of State
Utility Consumer Advocates v. EC.C. The denial of certiorari
left standing a Eleventh Circuit Court of Appeals decision that
state truth-in-billing rules for wireless are oz preempted under
federal law. Here follows a look back at the Eleventh Circuit’s
ruling, as well as a short take on the past, present, and possible
future of wireless consumer protection regulation.

CONGRESSIONAL WIRELESS PoLiCcY AND
THE FCC’s TRUTH-IN-BI1LLING PROCEEDING

The Communications Act of 1934 vested the Federal
Communications Commission with authority to regulate
radio frequencies used in cellular wireless services.' In 1993,
Congress amended the Act to grant the federal government
the exclusive authority to the “rates charged” and the “entry”
of wireless carriers.? In significant respects, this cordoned off
wireless carriers from state regulation. Under the amendment,
however, states were permitted to continue regulating “other
terms and conditions” of wireless services.?

In May, 1999, the Commission adopted Truth-in-
Billing Rules “to ensure that consumers are provided with
basic information they need to make informed choices in a
competitive telecommunications marketplace, while at the same
time protecting themselves from unscrupulous competitors.™
The Commission applied those rules to wireline services, but
exempted wireless providers from several such rules.

The State Consumer Advocates later petitioned the
Commission for a declaratory ruling that prohibits wireless
providers “from imposing any separate line item or surcharge
on a customer’s bill that was not mandated or authorized by
federal, state, or local law.” A line item is “a discrete charge
identified separately on an end user’s bill.” The State Consumer
Advocates argued that those line items do not allow customers to
accurately assess what they are being billed for or whether they
are being billed for government-mandated taxes and fees.

In March, 2005, the Commission issued its “Second
Report and Order,” amending and clarifying the application
of truth-in-billing rules to wireless providers. It concluded that
wireless providers were no longer exempt from requirements
that billing descriptions be “brief, clear, non-misleading and in
plain language.”” The Commission also issued a “Declaratory
Ruling,” in which it denied the Consumer Advocates petition
and declared state laws requiring or prohibiting use of line items
on bills for wireless services preempted by Section 332(c)(3)(A)
of the Communications Act of 1934, as amended.®

The Commission’s preemption of state regulations for
wireless line-item billing “rates” included “rate levels,” “rate
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structures,” and “rate elements.” It concluded that line items
are “rate elements” and that state regulations prohibiting or
requiring line items directly affect how wireless providers
structure their rates. On the other hand, the Commission also
concluded that state taxes, state universal service support charges,
and other state regulations only have an “indirect effect... on a
company’s behavior.”!° The Commission’s preemption ruling
cited “the pro-competitive, deregulatory framework [for wireless
providers] prescribed by Congress” in 1993.!" According to the
Commission, different state laws regulating line items would
result in a variety of conflicting rules.

In preempting state regulations for wireless line item
billing, the Commission left undisturbed state authority to
impose taxes on wireless services, assess state universal service
support charges, and enact other disclosure laws. However, it
also requested comments about the role of states in regulating
truth-in-billing issues and whether federal law preempted other
state regulations of billing practices.

National Association of State
Utility Consumer Advocates v. E.C.C.

The State Consumer Advocates, joined by the National
Association of Rate Utility Commissioners (NARUC),
petitioned for legal review of the Commission’s ruling. Wireless
providers Sprint Nextel and Cingular Wireless were granted
intervenor status in support of the Commission.

In National Association of State Utility Consumer Advocates
v. EC.C. (“NASUCA v. FCC”), a unanimous panel of the
Eleventh Circuit reversed the Commission’s preemption
ruling.'? The court’s opinion was penned by Judge William
Pryor. A federalism-minded jurist, Judge Pryor’s analysis of
the Commission’s preemption order began with citation of the
Supremacy Clause of Article VI of the U.S. Constitution:'

This Constitution, and the Laws of the United States which shall
be made in Pursuance thereof; and all Treaties made, or which
shall be made, under the authority of the United States, shall be
the supreme Law of the land; and the Judges in every State shall
be bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.

The basics of modern preemption doctrine followed.' In the
context of administrative law, federal agencies acting within
their scope of congressionally delegated authority may preempt
state regulation. Agencies entrusted with discretionary powers
must not exceed their statutory authority or act arbitrarily.

Judge Pryor cited case authorities for a clear-statement rule
of federal preemption: “the assumption that the historic police
powers of the states are not superseded by federal law unless
preemption is the clear and manifest purpose of Congress.”?
“[TThis presumption, he wrote “guides our understanding of
the statutory language that preserves the power of the States to
regulate ‘other terms and conditions.””*

Judge Pryor cited the Commission’s finding that
“Congress did not specifically define ‘rates, ‘entry; or other key
terms in section 332(c)(3)(A), but explained that ‘rate regulation
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extends to regulation of ‘rate levels and ‘rate structures’ for
wireless service providers.”” But the court took exception to
the Commission’s rationale.

In the panel’s view, “[t]he language of section 332(c)(3)(A)
unambiguously preserved the ability of the States to regulate the
use of line items in cellular wireless bills.”'® This determination
was made through an examination of the defined terms of the
Communications Act, as well as the meaning those defined
terms and common dictionary definitions give to the undefined
terms of the Act. Deeming a “rate” to be an amount of charge
or payment, Judge Pryor wrote that “[t]he prohibition or
requirement of a line item affects the presentation of the charge
on the user’s bill, but it does not affect the amount that a user
is charged for service.”" Whereas states may regulate billing
practices of wireless providers, but not the amounts charged
to consumers, “the presentation of line items on a bill is not
a ‘charge or payment for service’... it is an ‘other term or
condition’ regulable by the states.”*

Moreover, the panel found fault with the Commission
for failing to follow the definition of “rates” that it relied upon
in its previous rulings. In prior proceedings, the Commission
defined “rates” as an “amount of payment or charge based
on some other amount,”* and defined “rates charged” as
prohibiting states from “prescribing, setting or fixing rates” of
wireless providers.”

In seeking to preempt state line item billing requirements
for its alleged effect upon rates, the Commission’s stance was
complicated by its own decisions upholding state universal
service charges on wireless customers as an “other term or
condition.”? The Commission argued that line items had a
“direct effect” on rates, whereas universal service charges only
have an “indirect effect” on rates. The panel flatly rejected this
argument as unavailing and without logical distinction.

The panel also concluded that the legislative history of
the 1993 amendments to the Communications Act “shows that
Congress intended to leave the authority to regulate line items
with the states.” If line items were a matter of “rates,” concluded
the panel, the Commission could preempt almost any form of
state regulation of wireless service. Wrote Judge Pryor, “[t]he
failure of the Commission to delineate the proper scope of rate
regulation allows the Commission indefinitely to expand its
authority without regard to the mandate by Congress that ‘other
terms and conditions’ remain the realm of state regulation.” In
so concluding, the panel vacated the Commission’s preemption
ruling, remanding the case to the Commission.

S1sTER CIRcUIT CASE COMPARISON

The Eleventh Circuit panel’s opinion in NASUCA v. FCC
did not include any close examination of related decisions from
other circuit courts of appeal. But its ruling against any easy
preemptive presumptions for state laws relating in some way
to wireless rates under 47 U.S.C. § 332(c)(3)(A) nonetheless
finds some consistency in circuit court case law.

For instance, Fedor v. Cingular Wireless Corporation
considered an argument to “interpret the preemption provision
as covering any claim that touches on the rates charged in
any manner.” The Seventh Circuit rejected that argument,
concluding that position “overstates the scope of the preemption
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and in fact is a position that has been repeatedly rejected by the
Courts and the FCC.”® The Seventh Circuit panel reviewed
prior rulings by the FCC concerning wireless regulations and
preemption—including rulings also analyzed by the Eleventh
Circuit in NASUCA v. FCC. “Those decisions,” ruled the
Seventh Circuit, “reject the argument that any claims related to
the billing amount are automatically preempted under section
332.% Instead, the Seventh Circuit concluded that courts must
“examine whether the claims require the state court to assess
the reasonableness of the rates charged, or impact of market
entry.”

In Fedor, the Seventh Circuit held that state law claims in
contract and under state consumer protection laws for a wireless
providers’ improper attribution of calls and charges did nor
address rates themselves, but only the conduct of a provider in
failing to adhere to those rates. Ultimately, the state law claims
atissue in Fedor were not preempted but were “preserved for the
states under §332 as the ‘terms and conditions” of commercial
mobile services.”?

Tue Future oF LINE ITEM BiLLiNG REGULATION

The U.S. Supreme Court declined to hear, and thereby
upheld the Eleventh Circuit panel’s decision, in January.”
(Defendant intervenors Sprint Nextel filed the petition
with the Supreme Court, as the FCC declined to pursue
further litigation.) The FCC is therefore now forbidden
from preempting the states on line item billing requirements
for wireless carriers as “other terms and conditions” under
Section 332(c)(3)(A). But the future suggests the possibility
of regulatory reform in consumer protection—including line
item billing—for wireless customers.

At present, state regulation of consumer protection in
wireless services coincides with private self-regulation. In
the past few years, wireless carriers have embraced some self-
policing efforts. For instance, in 2003 the wireless industry
adopted the “CTIA Consumer Code for Wireless Service.”*
Established through the industry’s primary trade association,
the CTIA Consumer Code is a ten-point set of best practices
that its members agreed to for marketing services and billing
customers. Also, in 2004, several wireless carriers entered into
the “Assurance of Voluntary Compliance” with thirty-three state
attorneys general.?! The agreement set out nationwide consumer
protection standards that wireless carriers agreed to follow.

However, the wireless industry has recently become more
vocal in articulating its own vision for a National Regulatory
Framework for Wireless. CTIA President Steve Largent has
urged Congress to “close the ‘other terms and conditions
loophole,” and establish “a clear, regulatory framework for all
wireless consumers in all states.”** According to Largent, states
should continue to regulate wireless just like any other industry
through its generally applicable state consumer protection
laws.? But specific requirements for wireless carrier consumer
protection would be federalized.

Moreover, legislation in the 110th Congress proposes
express rulemaking authority for the FCC to address billing
requirements for wireless carriers. For instance, Senator
Amy Klobuchar has introduced the Cell Phone Consumer
Empowerment Act of 2007.>* Among other things, Sec. 5(f)
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of the bill requires the Commission to initiate proceedings
under the Communications Act to establish regulations for line
item billing. The Klobuchar bill includes a section expressly
preempting state laws inconsistent with those of the legislation,
except for “any State laws that provide additional protection to
subscribers of wireless telephone service.”® In addition, Senator
Mark Pryor has introduced the Uniform Wireless Consumer
Protection Act.* The bill requires the Commission to adopt
consumer protection regulations for wireless customers within
one year of the legislation’s enactment. But Pryor’s bill does not
contain an express preemption section.

More recently, House Representative Ed Markey has
circulated a draft bill titled the Wireless Consumer Protection
and Community Broadband Empowerment Act of 2008.”
This draft bill includes a section requiring the Commission
to issue line item billing regulatory requirements for wireless
carriers. But Markey’s draft bill also does not include any express
preemption section. These legislative proposals have not gone
uncriticized.®

CONCLUSION

In sum, the Supreme Court’s denial of certiorari in
NASUCA v. FCC appears to bring some finality to the issue of
whether states can regulate line items in wireless service. The
Eleventh Circuit opinion in the case is a straightforward federal
preemption ruling. States are not preempted from adopting
line item requirements, and any action undertaken by the FCC
on remand from the Eleventh Circuit must be made in that
light. The judiciary has expounded on Congress’s purposes in
the 1993 amendments to the Communications Act. Whether
Congress will take a different path through future legislation
remains to be seen.
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