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A Report on the 
Political Balance of the Tennessee Plan

By Brian T. Fitzpatrick

In Tennessee, all appellate judges are initially appointed by the Governor from a list of three names 
selected by a nominating commission made up primarily of lawyers who belong to a small number 
of Tennessee bar associations. After a period of time, these judges then have their names put on the 

ballot in uncontested retention referenda where voters are asked whether to keep the judges appointed 
by the Governor. Th is process, known as the “Tennessee Plan,” was modeled after the Missouri Plan, the 
fi rst of such commission-based judicial selection systems.1

In June 2009, some of the operative provisions of the Tennessee Plan will expire unless they are 
reauthorized by the Tennessee General Assembly.2 Many people have urged the legislature to allow the 
Plan to expire either because they believe it is unconstitutional or because they believe it is not serving its 
intended purposes.3 Others contend that it should be fully renewed because it is a non-political form of 
judicial selection. Th is report is an eff ort to further the debate over whether the Tennessee Plan should 
continue by examining whether the Plan is serving one of its principal stated purposes: “to make the 
courts ‘nonpolitical.’”4 Th is report fi nds as follows:

.............................................................................................................................................................................

*  Assistant Professor of Law, Vanderbilt University Law School. J.D., 2000, Harvard Law School. I am grateful to 
many people who provided helpful comments on earlier drafts of this report. I am also indebted to Ben Bolinger, Jessica 
Pan, and Roman Hankins for their helpful research assistance, as well as to the librarians at Vanderbilt Law School, 
personnel at the Tennessee Administrative Offi  ce of the Courts, and many county election commissions across Tennessee 
for gathering the raw data discussed in this report. Some of this data will also appear in Th e Politics of Merit Selection, 
74 MO. L. REV. (2009) (forthcoming). Th is report was commissioned by the Federalist Society for Law and Public 
Policy. Th e views expressed herein are my own. 
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• Between 1995 and 2008, the Tennessee Plan’s selection commission nominated twice as many 
appellate judges more affi  liated with the Democratic Party (67%) than with the Republican Party 
(33%).

• Th e imbalance between Democratic and Republican nominees is not refl ected among the Tennessee 
electorate. Although 67% of the Tennessee Plan appellate nominees between 1995 and 2008 were 
more affi  liated with the Democratic Party, during the same time period Democratic candidates 
for the state House received only 51% of votes and Democratic candidates for Tennessee’s federal 
House delegation received only 49% of votes.

• In almost every two-year legislative period since 1994, the Tennessee Plan’s appellate nominees 
leaned more towards the Democratic Party than did the Tennessee electorate. Th e one exception was 
1995-1996, when the nominees closely approximated the political balance in the electorate.

• When the Governor in Tennessee was a Democrat, the vast majority (84%) of the Tennessee Plan’s 
appellate nominees were more affi  liated with the Democratic Party. In years when the Governor 
was a Republican, still a majority (54%) of the Tennessee Plan’s appellate nominees were more 
affi  liated with the Democratic Party.

I. A Brief Overview of the Tennessee Plan

Under the Tennessee Plan, the Governor initially appoints all appellate judges in Tennessee. Th e 
Governor is not permitted, however, to appoint any person he or she wishes. Rather, by law, the Governor 
can appoint only a person that appears on a list of names submitted by a judicial selection commission.5 Th e 
judicial selection commission is presently comprised of 17 members.6 All of these members are appointed 
by the two Speakers of the Tennessee General Assembly.7 By law, fourteen members must be lawyers.8 
Moreover, by law twelve of the 14 lawyer members must come from names supplied by fi ve special lawyer’s 
organizations.9 Two members must be taken from names submitted by the Tennessee Bar Association, 
one from the Tennessee Defense Lawyers Association, three from the Tennessee Trial Lawyers Association 
(now known as the Tennessee Association for Justice), three from the Tennessee District Attorneys General 
Conference, and three from the Tennessee Association of Criminal Defense Lawyers.10

 Th e judges appointed by the Governor under the Tennessee Plan are permitted to serve until the 
next biennial August election, at which time they face a retention referendum.11 In these referenda, voters 
are asked: “Shall (Name of Candidate) be elected and retained in offi  ce as (Name of Offi  ce)?  Vote Yes 
or No.”12 If a majority of the public votes to retain the judge, the judge serves for the remainder of the 
8-year term, at which time the judge faces another retention referendum.13  If a majority of the public 
votes against retention, then the Governor appoints a new judge from a list of names submitted by the 
selection commission.14  Th us, voters do not know at the time of the retention referendum who will 
replace a judge if they vote against retention of the incumbent. Since the Tennessee Plan was created in 
1971, there have been 153 retention referenda.15  In 152 of the 153 referenda, the public voted in favor 
of retention, a retention rate of 99.3%.16  Th e only exception was in 1996, when 55% of the public voted 
against retaining a Supreme Court Justice, Penny White.17
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II. Th e Political Balance of the Tennessee Plan

One of the principal stated purposes of the Tennessee Plan is to take the politics out of judicial 
selection. Th is is made clear in the Tennessee Code itself:

It is the declared purpose and intent of the general assembly by the passage of this chapter... 
to insulate the judges of the courts from political infl uence and pressure... and... to make the 
courts ‘nonpolitical.’18

One way to examine whether the Tennessee Plan has been “nonpolitical” is to examine the balance in 
the political affi  liation of the judicial candidates nominated by the Plan’s selection commission and 
compare it to the political balance within the Tennessee electorate as a whole. Th e Tennessee Plan 
took its modern form in 1994, and, according to the Tennessee Administrative Offi  ce of the Courts, 
between January 1995 and July 2008,19 the selection commission made 90 appellate nominations to 
the Governor. A list of these nominees appears in Appendix A.

Tennessee holds open primaries and does not require registration with a political party. As such, the 
political affi  liation of nominees can only be assessed by examining which political party’s primaries each 
nominee chose to vote in most frequently.20 Primary voting records are available from county election 
commissions in Tennessee, and several years of state and federal primary voting data were obtained 
for 88 of the 90 appellate nominations.21 In 87 of the nominations, the nominee voted more often in 
either Democratic or Republican primaries; in one case, the nominee voted with equal frequency in 
each party’s primaries. As Figure 1 shows, among the 87 nominations in which the nominee voted more 
often in one party’s primaries, 67% voted more often in Democratic primaries and only 33% voted 
more often in Republican primaries. Th at is, between 1995 and 2008, the Tennessee Plan’s selection 
commission nominated twice as many judicial candidates with greater affi  liation to the Democratic 
Party than judicial candidates with greater affi  liation to the Republican Party.

Figure 1: Percentage of Tennessee Plan appellate nominees 1995-2008 who voted more often in 
Democratic primaries versus percentage who voted more often in Republican primaries
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In order to assess how the political balance of the Tennessee Plan compares to the political balance of 
the Tennessee electorate as a whole, the percentage of nominees who voted more often in Democratic 
primaries can be compared to the percentage of state and federal House votes received by Democratic 
candidates in Tennessee since 1995. As Figure 2 shows, although 67% of the Tennessee Plan nominees 
voted more often in Democratic primaries, over the same time period only 51% of the votes cast for 
state House candidates and only 49% of the votes cast for Tennessee’s federal House delegation were for 
Democratic candidates.22

Figure 2: Percentage of Tennessee Plan appellate nominees 1995-2008 who voted more often in 
Democratic primaries versus percentage of state and federal House votes received by Democratic 

candidates over the same time period23

Figure 3 shows the same comparison as Figure 2, but in increments of two-year legislative periods. In 
all but one two-year period, the Tennessee Plan nominated a greater percentage of judicial candidates 
who voted more often in Democratic primaries than Democratic candidates received in state and 
federal House races. Th e one exception was 1995-96, where the percentage of nominees with a greater 
affi  liation to the Democratic Party (50%) was roughly the same percentage of the vote Democratic state 
and federal House candidates received in Tennessee (50.1% and 53.2%, respectively).
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Figure 3: Percentage of Tennessee Plan appellate nominees who voted more often in Democratic 
primaries versus percentage of state and federal House votes received by Democratic candidates24

Figure 4 compares the percentage of appellate nominees who voted more often in Democratic 
primaries when the Governors of Tennessee were Democrats to the percentage when the Governors 
were Republicans. Th e Tennessee Plan sent an overwhelmingly percentage of Democratic nominees 
to Democratic Governors (82%) and a less overwhelming percentage of Democratic nominees to 
Republican Governors (54%). In both cases, however, the majority of nominees were still more 
affi  liated with the Democratic Party.
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Figure 4: Percentage of Tennessee Plan appellate nominees who voted more often in Democratic 
primaries during years with Democratic versus Republican Governors

Th e fact that the selection commission nominated so many more candidates with greater affi  liation 
to the Democratic Party does not necessarily mean that the commission favored judicial candidates with 
greater affi  liation to the Democratic Party. It may be that the commission did not consider political 
affi  liation and the disparity arose by random chance. It may also be that more candidates with an affi  liation 
to the Democratic Party applied for judgeships in the fi rst place.25

On the other hand, it is also possible that the commission did in fact favor candidates with a 
greater affi  liation to the Democratic Party. For example, members of the commission are selected by the 
Speakers of the Tennessee General Assembly,26 and both Speakers were Democrats for almost all of the 
time between 1995 and 2008.27  Moreover, for a majority of spots on the commission, the speakers can 
only appoint individuals nominated by state bar associations.28 Some believe that lawyers in general and 
bar associations in particular are much more liberal than the public at large.29

Th ere are a number of political scientists and legal scholars who have expressed skepticism that any 
method of judicial selection, even those like the Tennessee Plan—often referred to as “merit selection” 
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systems—can be “nonpolitical.”  It has long been thought that the decisions judges make are associated 
with their political beliefs, and conservative and liberal scholars alike have expressed this view.30 Th is is 
not because judges are bad people, but because the law judges are asked to apply is often ambiguous.31 
Th at is, judges not only apply the law, but they often have no choice but to make law as well. Th is is 
especially true of state court judges like those selected by the Tennessee Plan. Not only do state court 
judges have the power to shape the vague commands of statutes and constitutions, but, much more so 
than their federal counterparts, they also have the power to make common law.32

Th ere is no empirical evidence that the lawyers who serve on the Tennessee Plan’s selection 
commission are any more or less concerned with how judges will exercise their discretion to make 
law than those who select judges in other systems (i.e., voters or elected offi  cials). Lawyers as a class, 
however, most certainly have a stake in the process. Th ey often practice before the very judges they 
select, and they may have a vested interest in the decisions these judges make. For example, one of 
the bar associations from which the Speakers of the General Assembly must appoint members of the 
Tennessee Plan’s selection commission is the Tennessee Trial Lawyers Association (now known as the 
Tennessee Association for Justice).33 Members of trial lawyers’ associations often represent plaintiff s on 
contingency, and, accordingly, how much money they earn every year can be tied to how often and how 
much their clients win in court. For this reason, the commissioners from the Tennessee Association for 
Justice might be very interested in how often judicial candidates will be inclined to dismiss suits fi led 
by plaintiff s and how often those candidates might be inclined to reduce or overturn damages awarded 
to plaintiff s.34

Although it may be diffi  cult for commission members to ascertain these judicial inclinations at 
the selection stage, it may be less diffi  cult to ascertain whether judicial candidates are Democrats or 
Republicans, and this may be good enough: scholars have shown that judicial inclinations to dismiss 
many of the kinds of suits fi led by lawyers who represent plaintiff s on contingency vary with the judge’s 
political affi  liation.35

For this reason, some scholars believe that “merit” systems like the Tennessee Plan may do little 
more than replace one set of political preferences (the preferences of voters or elected offi  cials) with 
another (the preferences of the lawyers who serve on the selection commissions). As one scholar has 
explained:

Is [‘merit selection’] nonpolitical?  Of course not .... Th e politics come into play in determining who actually 
gets appointed to the commission, in what role is played by the staff  of the commission, in whom the 
commission consults in assessing candidates, and in how the commission chooses to weigh various criteria 
in making both initial nominations and in doing the periodic evaluations. Th e system is not nonpolitical; 
it is simply diff erently political.36

As another scholar has summarized the research, “far from taking judicial selection out of politics, [‘merit 
selection’] actually tend[] to replace [electoral] [p]olitics, wherein the judge faces popular election ... , with 
a somewhat subterranean process of bar and bench politics, in which there is little popular control.”37 
Th at is, in “merit” systems, “raw political considerations masquerade[] as professionalism via attorney 
representation of the socioeconomic interests of their clients.”38  Another scholar has explained:

[T]he repetition of unsuccessful eff orts to banish politics makes one wonder whether this is ultimately a 
quixotic quest. So too do studies of selection under current merit systems. Th e classic study of the fi rst merit 
selection system in Missouri concluded that appointment transformed the politics of judicial selection but did 
not eliminate politics. More recent accounts have documented either partisan confl ict or competition between 
elements of the bar (e.g., plaintiff s’ attorneys vs. defense attorneys) in several merit selection systems.39
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In other words, a number of commentators believe that “merit selection does not take politics out of the 
judicial selection process. It merely changes the nature of the political process involved. It substitutes bar 
and elitist politics for those of the electorate as a whole.”40

CONCLUSION

Between 1995 and 2008, the Tennessee Plan’s selection commission nominated twice as many appellate 
judicial candidates with greater affi  liation to the Democratic Party (67%) than with greater affi  liation to 
the Republican Party (33%). Over the same time period, Democratic candidates in Tennessee received 
only 51% of state House votes and 49% of federal House votes.

It is diffi  cult to determine why the selection commission nominated so many more judicial candidates 
with affi  liation to the Democratic Party. Many scholars, however, believe that it is futile to try to remove 
“politics” from any system of judicial selection. To these scholars, the more helpful question to ask about 
designing a system of judicial selection is whose political views should drive judicial selection: the political 
preferences of the public and their elected representatives, or the perspectives of a professional class of 
lawyers within the bar associations that control the membership on the nominating commissions.41 
Tennessee is having just such a debate right now, and this debate is a healthy one.
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Appendix A: Tennessee Plan Appellate Nominees, January 1995 – July 2008

Ash, Don R. 2000, Tennessee Court of Criminal Appeals

Bailey, D’Army  2006, Tennessee Supreme Court;  2007, Tennessee Supreme Court

Barker, William M. 1995, Tennessee Court of Criminal Appeals; 1996, Tennessee Supreme Court; 1998,  
 Tennessee Supreme Court

Bennett, Andy D. 2007, Tennessee Court of Appeals

Brown, George H., Jr. 1996, Tennessee Supreme Court

Brown, Mark A. 2004, Tennessee Court of Appeals

Cain, William B. 1998, Tennessee Court of Appeals

Capparella, Donald  2003, Tennessee Court of Appeals; 2007, Tennessee Court of Appeals

Clark, Cornelia A. 1995, Tennessee Court of Criminal Appeals; 1998, Tennessee Court of Appeals; 2003,  
 Tennessee Court of Appeals; 2005, Tennessee Supreme Court

Clement, Frank G., Jr. 2003, Tennessee Court of Appeals

Corlew, Robert E. III  1995, Tennessee Court of Criminal Appeals

Cottrell, Patricia J. 1998, Tennessee Court of Appeals;  1998, Tennessee Court of Appeals

Crossley, Robert L. 1998, Tennessee Supreme Court

Daniel, Joseph S. 1996, Tennessee Court of Criminal Appeals

DeVasher, Jeff rey A. 2000, Tennessee Court of Criminal Appeals

Dinkins, Richard H. 2006, Tennessee Supreme Court; 2006, Tennessee Supreme Court; 2007, Tennessee  
 Court of Appeals

Duncan, Christine H. 2007, Tennessee Court of Appeals

Glenn, Alan E. 1998, Tennessee Court of Criminal Appeals; 1998, Tennessee Court of Criminal Appeals;  
 1999, Tennessee Court of Criminal Appeals

Gordon, J. Houston  2006, Tennessee Supreme Court;  2006, Tennessee Supreme Court; 2006, Tennessee  
 Supreme Court

Haltom, William H., Jr. 2008, Tennessee Court of Appeals

Higgs, W. Otis, Jr. 1998, Tennessee Court of Criminal Appeals

Holder, Janice M. 1996, Tennessee Supreme Court

Hollars, Amy V. 2007, Tennessee Court of Appeals; 2007, Tennessee Court of Appeals

Irvine, Kenneth F., Jr. 1998, Tennessee Court of Criminal Appeals; 1998, Tennessee Court of Criminal  
 Appeals

Johnson, G. Richard  2004, Tennessee Court of Appeals

Jones, Robert L. 1996, Tennessee Court of Criminal Appeals

Knowles, E. Clifton  1998, Tennessee Court of Appeals

Koch, William C., Jr. 2005, Tennessee Supreme Court; 2006, Tennessee Supreme Court; 2007, Tennessee  
 Supreme Court
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Laff erty, Leonard T. 1996, Tennessee Court of Criminal Appeals

Lanier, Robert A. 1995, Tennessee Court of Appeals

Lee, Sharon G. 2004, Tennessee Court of Appeals

Lewis, George T. 2006, Tennessee Supreme Court

Lillard (Kirby), Holly K. 1995, Tennessee Court of Appeals

McGinley, C. Creed  2007, Tennessee Supreme Court

McLin, J. C. 2004, Tennessee Court of Criminal Appeals

McMullen, Camille R. 2008, Tennessee Court of Criminal Appeals

Moore, Hugh J., Jr. 2006, Tennessee Court of Criminal Appeals

Mowles, Linda J.H. 1999, Tennessee Court of Appeals

Ogle, Norma M. 1998, Tennessee Court of Criminal Appeals; 1998, Tennessee Court of Criminal Appeals

Page, Roger A. 2008, Tennessee Court of Criminal Appeals

Redding, Robert V. 1995, Tennessee Court of Appeals

Riley, Joe G. 1996, Tennessee Court of Criminal Appeals

Rose, Todd A. 2008, Tennessee Court of Appeals

Schaff ner, Mary M. 1998, Tennessee Court of Appeals

Shipman, Janet L. 1999, Tennessee Court of Criminal Appeals

Smith, Jerry L. 1995, Tennessee Court of Criminal Appeals

Staff ord, James S. 2008, Tennessee Court of Appeals

Swiney, David M. 1998, Tennessee Supreme Court; 1999, Tennessee Court of Appeals

Th omas, Dea K., Jr. 2006, Tennessee Court of Criminal Appeals

Turnbull, John A. 2005, Tennessee Supreme Court

Voss, Paula R. 1995, Tennessee Court of Criminal Appeals; 1996, Tennessee Court of Criminal Appeals;  
 1998, Tennessee Court of Criminal Appeals; 1998, Tennessee Court of Criminal Appeals; 2006,  
 Tennessee Court of Criminal Appeals

Wade, Gary R. 2006, Tennessee Supreme Court

Walker, Joe H. 2004, Tennessee Court of Criminal Appeals; 2008, Tennessee Court of Criminal Appeals

Ward, William M. 1996, Tennessee Court of Criminal Appeals; 1998, Tennessee Court of Criminal Appeals;  
 1998, Tennessee Court of Criminal Appeals; 1999, Tennessee Court of Criminal Appeals; 2004,  
 Tennessee Court of Criminal Appeals

Wedemeyer, Robert W. 2000, Tennessee Court of Criminal Appeals

Williams, Frank V., III  1999, Tennessee Court of Appeals

Williams, John E. 1998, Tennessee Court of Criminal Appeals

Witt, James C., Jr. 1996, Tennessee Court of Criminal Appeals

Woodall, Th omas T. 1996, Tennessee Court of Criminal Appeals

Wright, Th omas J. 1995, Tennessee Court of Criminal Appeals; 1996, Tennessee Court of Criminal Appeals
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the August 1, 1996, general election). For an account of the ruling that led to Justice White’s defeat, see Carl A. Pierce, Th e 
Tennessee Supreme Court and the Struggle for Independence, Accountability, and Modernization, in A History of the Tennessee 
Supreme Court 308-11 (James Ely ed., 2002).

18  Tenn. Code. Ann. § 17-4-101(a) (2008).

19  Research for this report began in July 2008 and individuals nominated thereafter were not examined.

20  It is common to use proxies for political affi  liation in studies of this kind. See generally Cass Sunstein et al., Are 
Judges Political? An Empirical Analysis of the Federal Judiciary () (using the political party of the President who 
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