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MR.McCONNELL: My nameisBob McConnell, and I’ m the Chairman of the Federalist Society Litigation Practice Group.
On behalf of the Society and the practice group, I’ m very happy to welcome you all here today.

| look forward to our panel discussion today, and to moderate and introduce our panelists is Brian Brooks of
O’ Melveny and Myer. Brian graduated from Harvard, and Chicago Law School. He's Co-Chairman of the Federalist Society
Subcommittee on Class Actions, and his practice primarily deals with very complex class action litigation against highly
regulated industries — banks, insurance companies, and tel ecommuni cations companies.

Brianwill take over from here.

MR.BROOKS: Thanksvery much, Bob, and thanksto everyonein the audience for coming to our panel discussion today.
“Government by Litigation: Are Class Actions Subverting the Political Process?’

We at the Federalist Society are very, very excited about having such an extraordinarily distinguished panel of
speakerstoday. Our first speaker will be Congressman Bob Goodlatte of the 6th District of Virginia.

When wefirst started planning this event acoupl e of months ago, we knew that the primary thing we needed for this
to be a success was a leading congressional expert on litigation reform, and the very first name that came to our mind was
Congressman Goodlatte. Congressman Goodlatte has emerged over the past several years as probably the House's most
sophisticated and most serious student of the class action issue. Congressman Goodlatte is the primary sponsor of H.R.
2341, the Class Action Fairness Act. Among other things, that bill would expand federal jurisdiction over interstate class
actions in cases where the amount in controversy, in the aggregate, exceeds $2 million, and the class members, or at |east
some of the class members, are citizens of different states from some of the defendants.

That soundsalittletechnical. Let metell you from the defense bar that isthe critical issue; it may well bethe only
issuein many lawsuits. AsCongressman Goodlatte has recognized, there are fundamental justiceissuesin situationswhere
acompany may haveto defend anationwide class action which allegesdamagesin the billions of dollarsin state courts some
place. Congressman Goodlatte’sbill will change all that — we in the defense bar think, for the better.

Thislegidation, as| say, isreally considered critical by many of usin the business community, since the prospect
of defending your nationwide business under one state's law in one state court realy is perhaps the seminal class action
issue of our day.

Congressman Goodlatte is a graduate of Bates College and the Washington and Lee University Law School, and
practiced law in histown of Roanoke, Virginiafor 13 years before being elected to Congressin the Class of 1992.

| am very pleased to have the Congressman with ustoday, if we could just give awarm welcome to Congressman
Bob Goodlatte.

CONGRESSMAN GOODLATTE: Brian, thank you very much. | appreciatethe opportunity to pitch thishill toyou. I'm not
surethisisthe order that you originally wanted to havethis go. I'm going to get very little lunch and do alot of talking —
and | have to warn you about that before | start.

| have to warn you that recently | spoke to ahigh school classin my district. At the end of the hour, | asked them
if they had one hour left to live, what would they spend that hour doing. And alot of hands went up and they had alot of
great suggestions about placesthey’ d want to go or thingsthey’ d want to do. But oneyoung lady raised her hand. Shesaid,
“Congressman Goodlatte, if | had one hour left to live, | would want to listen to you speak.”

WEell, | smiled and | said, “Well, now let me get thisright. If you had one hour left tolive, you would want to spend
it listening to me speak?’

Shesaid, “ Oh, yes, because each moment seems like an eternity.”

The bill that | want to talk to you about, the Class Action Fairness Act of 2001, is very similar to a bill that |
introduced in the last Congress that passed the Judiciary Committee and in fact passed the House of Representatives with
bipartisan support. We have introduced that bill with some new provisions, which we think enhance it and make it even
better. But it till retainsthat core provision that Brian just referredto. Andit'sonethat | think isvery important. What we
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areintending to do hereisto place complex class actionsin the courtsthat we feel were designed to handl e the most complex
litigation involving partiesfrom amultitude of different jurisdictions.

There are many federal laws that become the basis for class actions and are brought in our federal courts and do
resultin, effectively, legislating through our courts, through the class action process. | have my concerns about that, but that
is not the focus of this legislation.

The bill’'sfocus is to get into federal court questions of diverse jurisdiction that have a national impact, that can
havethe effect of legislating through our judicial system, and place them in courtswhere wethink amore consistent standard
will be applied, especially on the question of what class actions should be certified as a nationwide class.

The problem arisesin thisway. For acase that does not involve afederal question but rather simple diversity of
jurisdiction, thefederal diversity rulesrequirethat you must allege at least $75,000 in damages for each plaintiff in the case.

So, if you have acasethat involvesamillion plaintiffs and the average claim is $50,000, or what is effectively a$50
billion lawsuit, that case cannot be brought in federal court under our laws. That isbecauseit doesn’t meet the $75,000 per
plaintiff test to get into federal court, even if the defendantsareall over the country, the plaintiffsarein all 50 states, and you
have the diversity that would be required.

What thisbill doesis changethe $75,000 per plaintiff requirement to $2 millionfor theentire class. That will bring
the vast mgjority of these casesinto federal court. Now, if you haveaclassaction that clearly involvesexclusively plaintiffs
and defendantsin one particular state, they will not be ableto movetheir classactionto federal court, nor should they beable
to.

But what thiswill doisgreatly limit theability of plaintiffs’ attorneysto forum shop. Forum shopping in classaction
suitsisalot different than if you' re bringing an individual lawsuit, where you can choose between afew jurisdictions and
maybe you can choose between state court and federal court.

That is something that, in my opinion, iswrong, wherein afederal class action case, you can choose from literally
4,000 different jurisdictions in the country, so that one state court judge in a county in Alabama several years ago could
certify more nationwide class action lawsuits than the entire federal judiciary combined. The attractiveness, for whatever
reason, of bringing the cases in his court, whether he was more generous than anybody else in terms of certifying class
actions, or jurieswere historically known to be more generousin that jurisdiction, | don’t know.

There are particular jurisdictions around the country that are favored by class action attorneysto bring these suits.
Once they are brought there, because of the current federal rules, there is no way to remove them into the federal system,
which is designed to hear casesinvolving people from avariety of different states. That, | think, is something that we need
to correct.

| do not believethisisastates rightsissue. Infact, if | wereto call it astates' rightsissue, | would say that our bill
createsmorestates’ rights. Hereisthereasonwhy. Itis, in my opinion, improper for that state court judgein that jurisdiction
in Alabamato be deciding state lawsin the other 49 states without anybody having the option of seeking another jurisdic-
tion, afederal jurisdiction, to hear the case. Thefederal courts— in my opinion and the opinion of many others— will more
uniformly apply a standard that will limit some of these class action abuses.

You'veadl heard the abuses, of caseswhere an ingredient was | eft out of abox of Cheerios. No harm was shownto
anybody, but the case was brought. The plaintiffsreceived couponsfor Cheerios. Theplaintiffs attorneysreceived millions
of dollarsin attorney’s fees.

We have acase, aclass action, against mortgage lenders, in which the plaintiffswere required to pay $91 and some
odd cents each to pay their class action attorneys, in a case in which they supposedly had prevailed. Even though they were
essentially made a party to a class, they had no ideathey’d wind up getting abill for their endeavors.

Most members who are parties to these classes have little or no understanding of what is entailed in their being
made apart of theclass. Just last Fall, | received notice of aproposed settlement in aclassthat | wasamember of and never
noticed whatever original paperwork was sent to me notifying me that | was a party in this plaintiff’s class action suit. |
happened to have Massachusetts Mutual Life Insurance coverage, and thereis a case pending in a state court in Santa Fe,
New Mexico, inwhich | haveapparently been, for quite sometime, aplaintiff, but had no knowledgethat | was. | did somehow
get the booklet that announced the settlement of the case, and it concerned me greatly. Basically, the basis for the class
action isthat Massachusetts Mutual has not told me that if | pay my insurance premium in one payment at the beginning of
theyear, instead of four quarterly installments, I'll effectively savemoney. 1’1l be saving alittlebit of interest based onthefact
that | paid it in the four quarterly installments. I'll save a little bit of money by paying the whole thing up front at the
beginning of the year. | already know that | have the opportunity to do that, but apparently they didn’t disclose it in away
that may be required under some laws.

So, the settlement wasthat, asamember of the class, | would get notification inthefuturethat | could dothis. That's
my settlement.

Thereweretwo named plaintiffsinthe case. Onewould receive $100,000; onewould receive $50,000. |I'm not sure
why because they have not suffered those kind of damages. And the plaintiffs’ attorney would receive astructured payment
of attorney’sfeesworth $13 million. That'sthekind of abusethat we' re concerned about. Wejust believethat bringing these
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casesintofederal court will achieve amore standard way of dealing with these cases. Judicia scrutiny of thiswill, | think, lead
toafairer system.

That'sthe principal provision. Thereare other provisionsinthebill, and let merefer youtothose. First of al, it has
aprovision for consideration of administrative remedies. The bill provides that a judge entertaining a class action must
determine, as part of the certification inquiry, whether consideration of the issue by an administrative agency with jurisdic-
tion over the matter would be preferableto classlitigation. If so, the classwould not be certified. This provision codifiesa
current best practice used by the federal courts.

Next, it has aplain English requirement. The bill provides that notices sent to class members, which usually are
incomprehensible and often are thrown away by therecipient — and | may infact be guilty of that myself — must bewritten
in plain English and must present essential information in an easily digestible tabular format.

It has a provision for these famous coupon settlements. It has special judicial scrutiny that is required for settle-
mentsthat provide for class memberswhere coupons are the only relief for their injuries.

It has a provision that bars approval of settlementsin which the class members suffer anet loss. That would deal
with that case | just referred to where the plaintiffs ended up paying $91 each.

It has apayment of bounties provision that precludes payment in casesthat would result in the interests of the class
representative significantly diverging from those absent class members.

And, it has a settlement based on geography provision, which provides assurance that out-of-state class members
are not disadvantaged by settlements that award some class members a larger recovery because those class members live
closer to the state court. That isthe named plaintiff that | just mentioned in the Massachusetts Mutual case.

It also deals with interlocutory appeal of class certification decisions. Because the court certification decision is
often decisive, adecision to certify may place insurmountable pressure on the defendant to settle, while arefusal to certify
may forcethe plaintiffsto abandon their claims. Thebill permitsimmediate appeal of certification decisions, asamatter of
right.

That gets, | think, to the core of what you are considering today. That is, the effect of classaction lawsuitstolitigate
effective changes in the law without them going through the legislative process, something that is of great concern to me.

| see atendency on the part of defendants to evaluate these cases strictly on an economic basis — an entirely
understandabl e perspective that they have — if thelitigation and therisk of paying just afew dollarsto millions of plaintiffs
adds up to morethan what it would take to giveanominal settlement of couponsor, in the case of MassMutual, anatification
to their policyholders.

But alargerecovery of attorney’sfeesthat makesit attractivefor the plaintiff’sattorneys and defendant’s attorneys
to urge the settlement on the court because they can get out for |ess than whatever they consider their risk to be hasthe effect
of changing law based simply upon the attractiveness of the settlement to the litigators, as opposed to even the plaintiffsin
the case.

Being ableto remove these casesto federal court seemsto meto be appropriate, and will resultin afairer standard.
It will greatly reduce the ability to forum shop and it will assure that complex cases get into federal court. Right now, if you
haveasimpleslip andfall caseinvolving aMaryland plaintiff and a Virginiadefendant, involving $75,000 dollars, that case
can be brought in federal court.

But, if you have a complex class action case involving claims of hundreds or thousands of dollars by each of a
million plaintiffs, totaling billionsof dollarsin claimsand involving plaintiffsin all 50 states and defendantsin amultitude of
states, that action cannot be brought in federal court. It will beleft in astate court, where ajudge may or may not be qualified
and equipped to handle the case but will definitely be empowered to make decisionsnot only for partiesin hisor her state but
alsointhe 49 other states. To me, thisisastates' rightsissue aswell. It is something that the federal courts were designed
to handle, equipped to handle, and should be allowed to handle.

Thanksfor letting mejoin you this morning.

AUDIENCE PARTICIPANT: Mr. Goodlatte, my question regards state caseswith state plaintiffsand state defendantswithin
the same state. | believe there's an exception in your hill for that. To the best of my knowledge, it requires a substantial
number of plaintiffs and a substantial number of defendants. 1’ m curious asto how you would like ajudge to interpret that
language and how much discretion you have to give federal judges to interpret that.

CONGRESSMAN GOODLATTE: Wall, thehill givesthem considerable discretion, andit’'sagood question. | do not have
anumber that | can give you and say, under these circumstances, you have to have a certain percentage of the plaintiffsin
that state. But what weintend to say isthat if the caseis overwhelmingly oriented toward that state and you just happen to
have afew plaintiffs that are outside that state, we want to give the federal judge discretion to say “ That case really does
belong in state court, and | am going to send it there.” But there are no hard and fast definitions that I’ m aware of for that.

AUDIENCE PARTICIPANT: Thankyou.
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CONGRESSMAN GOODLATTE: | asowantto say that thisisabill that has strong bipartisan support. Asl mentioned, it
passed the Houselast time. Congressman Jim Moran, Congressman Rick Boucher, and anumber of other Democrats are co-
sponsors of thislegidation, aswell.

MR. BROOKS: Thank you very much for that terrific presentation on the bill. It reminds me of one of the formative
experiencesthat | confronted as ayoung lawyer litigating the breast implant class action litigation in Louisiana.

In that case, a nationwide settlement class had been certified by ajudge in Birmingham, Alabama, which did not
deter the state judge in Orleans Parish, Louisiana from having her own state court proceeding at war with the federal
settlement. And that has really shaped my view of the consistency issue ever since. So that is an exciting presentation.

L et metakeamoment now to tell you alittle more about the parameters of the discussion and the debate that we now
hope to have on the topic of regulatory class actions — class actions that address policy questions that are often expressly
covered by existing regulations or existing statutes at either thefederal or statelevel, but that nonethelessare saidto giverise
totort liability. That really isthe substance of what we hope to get the remaining paneliststo talk about.

We have on both sides of thisissue, | think it isfair to say, the leading exponents of the opposing views — which
iswhy we now have a chair between Mr. Dinh and Mr. Scruggs. That seems only safe.

Let me give you afew examples of the kinds of class actions that we are talking about today. Maybe the best
example is the managed care litigation, which Mr. Scruggs and | are intimately familiar with, as are some members of the
audience.

Managed care, in essence, arguesthat the use by insurance companies of certain practices, some of which are either
permitted and blessed by state regulators, or even in some cases required by the Federal Department of Health and Human
Services, nonethel ess effectively amount to fraud if those practices are empl oyed without express, detailed disclosuresto the
managed care subscribers.

To give one example, the Department of Health and Human Services requires that insurers that are Medicare
providersintheir part of the country use certain computer programsto review the claims submitted by doctorsto make sure
that the bills are submitted correctly. Thisis supposed to be a cost containment measure. They are required to do that by
federal law. But onethesis, among others, of the managed care class actionsis that doing so without expressly disclosing it
to the managed care subscribersis fraud and racketeering conduct.

Example two — the national cell phone transactions pending in federal court in Baltimore. The allegation thereis
that manufacturers of wireless telephones, who are commanded by the FCC to emit power outputs at certain levels so that
they can connect to the wireless network, are nonetheless producing an unreasonably unsafe product if they emit at their
licensed level, unless they incorporate additional safety features.

Examplethree— the national litigation against the gun manufacturers brought by municipalities around the coun-
try. Thetheory here, at least in many of the cases, is that the manufacturers are liable if they fail to police the distribution
practices downstream in the sales network, even though those kinds of requirements have been debated and rejected in
various gun control legislation that has been considered at the federal and state level.

Example four — the rumored class actions, not yet filed, over the reparations issue associated with America's
troubled history with race relations. Here is an issue that the country has fought wars about, passed laws about, and
continues to debate in one of the most difficult social and political issues of our time. The question thereis, isthat anissue
that ought to be hashed out by our elected representatives as part of the national debate, or is that an issue that ought to be
resolved by an award of money through judicia fiat?

These are tough questions, and those are the kinds of class actionswe' d like to talk about today. Now, | recognize
that the cases that I’ ve just described are each uniquein their own ways. But there are common threads which | think this
discussion will help us draw out.

One common thread that occurs in at least many of these cases is they challenge a practice that is expressly
permitted or even compelled by existing law. Again, | think of the Health and Human Servicesexample. |f aMedicarecarrier
must use a claims review software or lose its Medicare license, how can it be fraud for the carrier to use that software?
Another common theme is that alot of these cases involve anovel theory of injury that the common tort lawyer wouldn’t
recognize. Thetraditional tort doctrine saysthat to recover in anegligence case, you must show that you have been injured
by apractice.

Many of these regulatory class actionsthat we are talking about today, though, don’t allegeinjury, and indeed they
disclaimit. Here, thebest examplethat comesto mind isthecell phoneclassactions. Theclassthat Peter Angelosand others
allege in that case isthe class of al cell phone users except those who have acquired cancer. So it’'s everyone who hasn't
been injured and who uses a cell phone. The alegation is that there is a forward-looking risk that can be compensated
through damagestoday. That isatheory of injury which may beviable or may not but is certainly not aninjury that acommon
tort lawyer would recognize.

And finally, the common theme is that these cases all involve very fundamental questions of public policy. We're
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not talking here about a plane crash or an il tanker explosion— aproduct defect. That’snot what we' retalking about. We're
talking about issues that are nationwide in scope, that are recurring, that don’t associate themselves with any one instance
of wrongdoing, but instead focus on broad questions and broad practice. |s managed care a good method for delivering
healthcare? Are cell phones areasonably safe means of communication, or ought there be adifferent means? Should there
be reparations for davery or apolitical and social settlement of that issue? Those at the nub are the issues that we' re going
to talk about today.

Now, the panel that we' ve assembled is, as |’ ve said, truly distinguished. The first person who we' re hoping will
stand up and speak to the social issuestoday isMr. Dick Scruggs of Mississippi. Mr. Scruggs, | think, can explain the good
points of these kinds of classactions, if anybody can, which | taketo be adebatabletopic. Mr. Scruggs achievementsinthe
plaintiff’sbar and in court are nothing short of legendary. Anyonewho has seen the motion picture TheInsider iswell aware
that although he did not get the movie part, he was nonethel ess the architect of the highly successful plaintiff’s class action
structure.

| first became acquainted with Dick acouple of yearsago whenwemet in ahotel in Miami preparing for the opening
hearing in the In re Managed Care litigation, the plaintiffs’ bar’'s assault on the nation’s healthcare system. And his
leadership in shaping the kinds of class actions that we' re talking about today, his effectiveness, the fact that he beats us so
often, has been recognized in nearly every major news outlet — The Washington Post, The Wall Street Journal, 60 Minutes,
Forbes, Business Week and others.

But | think the story of hiscareer that | likethe best, or that ringsthe truest to me asamember of the defense bar, was
the December 1999 story, “Who's Afraid of Dickie Scruggs?’ And that, asthey say inthe Academy, isthe kind of question
whereto ask it isto answer it.

Dick isagraduate of the University of Mississippi and itslaw school. Heisafellow of the International Academy
of Trial Lawyersandisaprincipa inthelaw firmin Pascagoula, Mississippi. Healsoisanoted civic leader, having received
the 1997 Mississippi Citizen of the Year Award from the March of DimesFoundation. Andinmy view, in my humbleopinion,
he is perhaps the most eloquent exponent of the plaintiff’s side of the debate.

With that, I'd liketo introduce Mr. Dick Scruggs. Thank you.

MR. SCRUGGS: You know, | want to thank the Federalist Society for having me here today. | understand we have a
distinguished jurist here, Judge Boggs from the 6th Circuit. Judge, | appreciate your coming and indulging this. | don’t know
if there are any other federal or state court judges, but | want to recognize you, if you are.

Every timel’ ve beento aFederalist Society gathering likethis, | alwaysfelt abit tarred and feathered when it wasall
over with— politely, of course. My wife, Dianeisheretoday — my wife, who's joined metoday for support.

Arethere any other people herewho claimto betrial lawyers? | talked to one person. Can | see ashow of hands of
trial lawyers. My goodness. Therearefour. | thought the alarm bellswould go off in the Federalist Society if trial lawyers
camein.

But, my wifealwaysasksmewhy | comeback for more. And | guessthe best explanation | havefor being heretoday,
or in prior meetingswith the Federalist Society, isit’ssort of like professiona wrestling. I’ mthe guy who dressesup likethe
Taliban, comesinto thering and flips everybody off toincitethe crowd. So, that’sme. I'mthe Taliban heretoday. At leadt,
| feel likeaTaliban at aBar Mitzvah.

But everybody has been very nice to me.

Let meseeif | can say alittle bit on Brian'smessage. And | would like to respond, maybe later on, to some of the
Congressman'’s proposed reforms — what he terms reforms — to the class action mechanism that we have in place now.

Asyou aready know, | was part of the core group of trial lawyersthat, along with agroup of attorneysgeneral, took
on thetobacco industry seven or eight yearsago. It resulted in litigation, which was ultimately very successful — probably
thelargest monetary recovery, at least, in civil litigation history — some $250 billion. It could have been moreif legislation
had passed.

During that endeavor, | made friends with a number of other distinguished trial lawyers who cared about the
profession, cared about advocacy of groups who had theretofore been inadequately represented due to money or cohesion
or organizational skills. But whenwefinished that litigation, there was a belief among some groupsthat wewereinvincible,
that litigation was apanaceafor al social ills.

I, for one, don’t believethat. | don’t believelitigation isapanaceafor every social ill, but | think it hasarole. And
the role of litigation, and class action litigation in particular, is one that | would defend. Although there have been many
abuses of it, most of those abuses have been rectified on appeal. So, | don't believethere’saneed for afundamental change,
exceptinoneareathat I'll cover inafew minutes.

My group and my firm have decided on basically three criteriafor handling big caseslikethesethat Brian discussed
with you aminute ago. First, they haveto involve awidespread effect on public health. | don’t mean the Microsoft case. |
don’t mean cases that might be otherwise meritorious. But they’ve got to have some widespread effect on public health.
Tobacco isan example; asbestosis an example; managed care is an example — awidespread effect on public health.
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The second criteriaisthat they’ ve got to involve some subjective measure of outrageous conduct; just some gross
overreaching by whoever it was who sold the product or engaged in a practice that injured public health.

Thethird, whichisprobably the most important onefor this debate, isthat theissue must just bejusticiable. 1t'sgot
to be something capable of being fixed by the courts.

Again, | don’tthink every social issueisfixablein court. | shied away from the gun litigation, for example, because
| didn’t think there was any court order in the country that was going to get 3- or 400 million guns off the street. I1t'sjust not
going to happen. You can make gun manufacturers pay something, but they don’t have alot of money.

Those guns are out there and they will be forever. They’re not consumables like cigarettes, gonein afew months.
These guns live for hundreds of years or however long somebody wants to keep one, and you can’t get them off the street
with a court order; nobody would obey it. So, | thought that was a bit of awindmill that | was not going to tilt at.

But litigation like the managed care litigation has come about, in essence, by default of the political branches of
government, | should say, to distinguish both the legislative and executive from the judicial branch.

If you think about it, it'sanatural consequence of our governmental system. We are agovernment of checks and
balances. Our founding fathers created three separate branches of government to prevent any one branch or any one man
or group of men and women from gaining too much power. It'san ecological system that’s set up to prevent anybody from
gaining too much power. And | know everybody here agrees with that because one of the Federalist Society principlesis
freedom.

Thepricewe paid for that, though, was alarge measure of inefficiency in government. It'shard, except onissues of
the most compelling national interest, to get legislative action. There'salot of action around the edges. But right now, and
for the last decade or so, we have had very divided government. Republicans or Democrats narrowly control the Congress.
One president got elected with fewer than 50 percent of the popular vote, or amajority of the popular vote. So, we havevery
divided government now, and it'svery difficult without accepting errors of compelling national interest to get anything done
legidatively. What has happened — and | think it'sabit unfortunate — isthat fundamental issues of national importanceare
being defaulted to the courts. The Patient’s Bill of Rightsis an example. That thing has been all over the place. And|I’ve
predicted nothing’'sgoing to pass. No Patient’sBill of Rightsisgoingto pass. It might, and | hopel’mwrong. Butif it does,
it'll bewatered down, it’ |l be compromised and it won’t be afundamental fix for the healthcare system.

That's one of the reasonsthat litigation, | think, isimportant. The courts have always provided a safety net when
the legidative or political branches of the government are stalemated. They’ ve always provided a safety net. Now, it’s not
their job to do that but it'sjust afact of life. And if the courtsdon’'t doit, isisn’t going to happen.

I’m going to talk about class actions for aminute. Most of you in thisroom, | suspect, think class actions are bad
because of some of the abuses that the Congressman talked about earlier, and others will talk about, and many of you have
read about. There have been many abuses of the class action mechanism.

But right now, you’ re worried about class actions asasword. It'savery effective— | won't say it's an effective
sword. It can be an effective sword, properly used, to vindicaterights, if there are lots of people who have beeninjured. It
raises the stakes very high for acompany that might have to bet its existence on one trial before one judge.

What this bill the Congressman described a minute ago was intended to do was to essentially not to change that,
but to put the debate from the state courtsinto federal court. And that'sapolitical judgment actualy, iswhat itis. It'snot
because the federal judges— Judges Boggs, no offense — are al smarter than state court judges or that complex litigation
was designed only for federal court and not state court. It's because the political reaity isthat most federal judges over the
last two decades have been appointed by Republican presidents. That doesn’t mean they are not fair; it just meansthat they
have a different philosophy of life and of society than of judges appointed by, perhaps, Bill Clinton would, who were are
arguably more activist and more ready to change things.

So, the bill that | heard described before is designed to federalize it, just to gain an advantage of the playing field.
The fundamental changes — the coupon settlements, those settlements — nobody’s going to defend coupon settlements.
| think you all know what that was, where al the alleged plaintiff or class member getsisadiscount off the next purchase of
whatever product it wasthat hurt him. Thosethings are preposterous and they don’t speak well for the classaction bar. |'ve
only been involved in two class actions. One was the managed care litigation. In the other, I'm actually defending the
company — |I've gone over to the dark side of the Force. 1I'm defending an orthopedics company. It sold about 30,000
defective hipsthat had to be recalled, many of them after implantation.

One of the reasons that | think class actions are necessary is because there is no legal vehicle for a company to
extricateitself fromlitigation, evenif it wantsto, evenif it wantsto pay substantial sums, if it wantsto put all of itsinsurance
inthe pot, there'sno way for acompany who does busi ness nationwide to extricate itself from masstort litigation other than
the class action vehicle, or bankruptcy.

| would argue that there should be an intermediate vehicle available for companies who have a manufacturing
accident that injuresalot of people. There ought to be someintermediate vehiclefor them to make recompense without going
bankrupt.

Now, there’salot of economicinterest here, and some of thisisinside baseball. Therearealot of economicinterests
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that want to keep the current system, and there are a lot of economic interests that want to change the current system.
Strangely enough, many of the proponents of class action reform are the traditional trial lawyers.

Therearetwo campsof trial lawyerson thisissue, at least. Oneisthetraditional trial lawyerswho want totry their
casesoneby one. Most of those areled by my good friend Fred Baran and others, who have devel oped relationshipsin rural
counties or in other counties around the country where they have an elective judiciary.

Many of the judgeswere elected with voter money. So, they havebasically what | call judgment bills. They can beat
everybody in the country totrial, large numbers, huge verdict numbers. Thejury will come back with whatever the lawyer
writes on the board. What happens in the courtroom is almost irrelevant. These cases are won in the back roads of the
counties.

They put acompany in animpossible position to have to bond the hugejudgment. They’ll comeback withabillion
dollarsinthe most trivial case. And you put acompany under pressure that won’t even get a chance to appeal it and get it
reversed. That group is opposed to the present class action system and would probably advocate many of the things that
Congressman recommended afew minutes ago.

Another group that would oppose class action reform isthe defense bar. Large defense firms— some of you may
be here today — defense firms are structured to defend cases all over the country. They’ve got, in some cases, thousands
of lawyers that they’ve got to feed. They're vested in the traditional trench warfare, case-by-case, run up alot of money,
discovery, makeit asexpensive asthey can not only for the plaintiff but for the client until they have exhausted theinsurance
policy.

And the client, in most cases, like 70 percent of the asbestos companies, ends up going into bankruptcy.

Thetraditional defense firms are opposed to class action reform, many because it’stheir bread and butter.

But I'll close this part of what I’'m saying by asking you to carefully consider the class action vehicle before you
throw it out, or before you make fundamental changes that might have unintended results. It's the only present bill for
settling masstort cases short of bankruptcy. And | think if you throw the baby out with the bathwater, you’ re also going to
be sorry about it.

Thank you.

MR. BROOKS: What | thought we would do is go through the panel presentations, and then take questions and we'll get
into it alittle bit, with someinteraction among the panelists, if that is agreeable to everybody.

Our next speaker isan old friend of mine, Viet Dinh, anditisareal treat to be heretointroduce himin hiscapacity as
Assistant Attorney General of the United States. Viet and | started our legal careerstogether at O’ Melveny and Myers back
in the day. And even then, | must say it was clear that hisintellect and energy would make him, one day, aleading forcein
American law; here heistoday to prove that.

Viet'slife story isan inspiration to me. He came to the United States at the age of 10 as arefugee from Vietnam.
Twelve years after that, he found himself graduating magnacum laude from Harvard College. 1t took only three moreyears
to graduate with high honorsfrom Harvard Law School, two moreto clerk for Justice O’ Connor at the Supreme Court.

Sincethen, hisrise has been truly meteoric, if you ask me. He has served as associate special counsel on the Senate
Whitewater Committee, special counsel to Senator Pete Domenici on the impeachment trial. He was professor of law at
Georgetown Law Center and now is Assistant Attorney General for the Office of Legal Policy at the Department of Justice.
In that capacity, heisthe nation’s highest official on legal policy questions, such as those we' re here to talk about today.

Onereason I'm so excited to have Viet herewith ustoday talking about this particular topicisthat in 2000 he wrote
aGeorgetown Law Journal article entitled, “ Reassessing the Law of Preemption,” which | think to be an early classicinthe
field. When we talk today about the interplay of running a federa regulatory regime, on the one hand, and policing the
conduct of regulated entities through the civil litigation system, on the other, there is not a lawyer in Washington more
qualified than heisto talk about those implications.

So, with that, let mewelcome Assistant Attorney General, the Honorable Viet Dinh.

MR.DINH: Thank you, Brian. And now |’ m at the podium and have the honor of disproving everything that Brian just said
about my capacity.

My nameisViet Dinh, and it'sgreat to be here at the Federalist Society. | amlooking forward to learning what the
Federalist Society standsfor. A littleinside joke— sorry.

| think there’salot of agreement here. Certainly, even if we play trueto our role asthe two primary antagonists —
Dick Scruggsand | represent the two polarities on the topic of debate— | think therewould still be alot of disagreement. But
the disagreements, while they are very vigorous and vociferous, will deal with the details and the margins, rather than over
the broad concept.

After the famous B is greater than PL formulation of Learned Hand in tort law that we al learn in first yearand
certainly with the law and economics movement that is championed by Mike Grady and so many othersat the George Mason
Law School, weall recognizethat litigationispolicy.
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Litigationisregulation. Even minor litigation, single caselitigation, istort policy, simply because the judgment in
any one particular case will affect future primary conduct. Otherwise, future actorswill be subject to potential liability, and
peoplewant to avoid that potential liability. So, any single judgment, to asmaller or greater degree, has an effect on primary
conduct and in that sense is regulation.

Thereisarolefor litigation in shaping that regulatory policy. | think that one of the great advancesin the law and
economics movement and the legal realism movement of thelast century isthat people recognize that the tort system is not
principally — and | would argue, not even primarily — about traditional remediation or redress, but by and large and
increasingly so in many contexts, the primary purposeisfor regulatory change and prospective relief.

Thereisarolefor classactioninlitigation. | think the classic economic analysis, and even policy analysis, isJudge
Posner’sin the Rhone Pullane case. A number of articles came out of that, as progeny of that economic analysis.

Given those parameters, the question really comes down to, in what cases, in what circumstances, isaclassaction
case the proper place to litigate policy? Again, in what circumstances is a case justiciable in a court, rather than in a
policymaking context of thetraditional type, like the political branches of Congress or the President.

Aswe all know, justiciability breaks down into two subparts,who decides, and under what standards? That's a
strict constitutional justiciability standard. | don’t meanto apply that legal framework to thisdiscussion. It'smoreaway for
usto shapethe policy thinking. Inwhat context isit appropriatefor the courtsto decide versusthe political processto decide
amatter of public policy, knowing that litigation affects public policy and political processesmake public policy to be applied
by the courts? And so, there is a symbiotic relationship among the three branches of government here.

Secondly, what standards would apply if the court were to adjudicate, make policy through litigation, or what
processes or standards would come out of a political process? There are pros and cons on both sides.

| think that where | would ultimately comedown, just to giveyou thebottom line, isthat thereisavery important role
that class action litigation plays in our legal system. Otherwise, class action reform would not be taking the steps that
Congressman Goodlatte has proposed and others have proposed in the past.Rather, such reform would simply eliminate the
class action mechanism — take Rule 23 out of the Federal Rules of CivilProcedure and eliminate class action in all the 50
states. Therole of classaction litigation iswhy | have not heard anyproposal to do away with it, to throw the baby out with
the bathwater. Everybody recognizes that class actions serve a very important function. That is, to solve the collective
action problem in cases of numerous plaintiffsand de minimis or marginal remediation, and perhaps beyond.

The reform efforts have been to curb the abuses of the class action mechanism — that is, to answer at a more
structural level that question of justiciability. Who decides, and under what standards? And | think that Congressman
Goodlatte's bill and the equivalent Senate bill are very, very good proposals to answer those questions.

| constantly get questions, like just now, as | sat down with the Congressman. Where are we, where is the
Administration and the Department on the views on those bills? 1’ m happy to say that the Department and the Administra-
tion support, in full, the bill as proposed by Congressman Goodlatte and its equivalent in the Senate.

The reason we support those identical billsisthat they bring somerationality to this process and ensure that class
actionisutilized in away that would advance the core purposes of the proper administration of justice and curb some of the
abusesthat exist inthe system. | think the minimum diversity requirement for cases over $2 millionisagood way to advance
the classic rational e behind the diversity requirement: That is, to prevent forum shopping and local discrimination against
out-of-state interests.

For the same reasons that the Congressman elucidated, minimal diversity makes sense in the class action context,
especialy asformulated in thebill, in order to discourage advantageous gaming behavior by disparate players, primarily led
by plaintiffs’ counsel and representative plaintiffs, to amass individual advantage relative to other plaintiffs and other
lawyers, rather than the collective advantage of the entire class or the proper public policy. And so, these billswould go a
long way to ensure that the system is not gamed, but rather that the administration of justice proceedsin an orderly way.

Likewise, the section of the bills dealing with the notice provisions ensuresthat the noticeis properly givenin plain
English so that the class members understand to what they are actually agreeing, or what they would choose to opt out of.
That way, we ensure agreater, but still very limited, degree of control of the management of the case to the actual plaintiffs
themselves, rather than through obfuscation or legalese, thereby rendering control of that case only to the representative
plaintiffs and to their attorneys.

| think these are some of the steps that go a significant way toward curbing the abuses, toward ensuring that those
cases, asapolicy matter, should be justiciable in court and remainin court. But these cases are adjudicated under a system
that is orderly and ensures uniformity in the application of these particular procedural rules.

One other note and as an example of something in which Dick Scruggs and Iboth have personal experience isthe
Patient’s Bill of Rights, which seeks to address some of the issues that are raised in the HMO litigation. Those cases, and
especialy the onesthat are very successfully championed by Mr. Scruggs, reach the criteriathat he sets out with respect to
the widespread effect and subjective measure of outrageous conduct, depending on whether or not the all egations pan out
in court. The question then becomes whether those cases and that kind of policy make sense as a matter of litigation to be
made in court as opposed to policy to be made by a political branch.
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| hopeweall know, because | hopewelisten to the President when he speaks— | listen to the President, the ultimate
legal policymaker in our system, when he speaks— that he supports a Patient’s Bill of Rights. Why does he support a
Patient’s Bill of Rights? Because some of the efforts in litigation have brought up the fact that our system of ERISA
preemption may leave some patients without redress. A Patient’s Bill of Rightsis basically a relaxation of some of the
preemptive effects of theclassic ERISA preemption regime. He supportsaPatient’sBill of Rightsin order to assure that those
who are hurt can be compensated and can get redressin a proper manner that advancesthe public policy. That'swhy heand
all of usworked so hard in crafting what became the Bush-Norwood Compromisein the House, in order to find, through the
political process, asolution to thisvery dramatic public policy problem.

If we did not step up to the plate, policy would be made by individual courtsin various locales without assurance
of proper participation of affected players, and without proper assurance of uniformity of policy across the land, and
thereforefairnessto al, whichiswherepolicy ultimately should beaimed. So, that isan areawherel think that policy should
be made, and is being made, at the federal level, in order to make sure that the policy that resultsis not an ad hoc, paperclip
and band aid regimethat plugslittle holesin the system asit exists, but rather resultsfrom acomprehensive, duly authorized
demaocratic process of policymaking, as envisioned by the founders of our country.

| obviously think that litigation is very important in filling out the interstices of public policy. But | do not think,
wherethereisapublic policy problem as dramatic as, say, patients' rightsin the ongoing market redefinition that is shifting
toward HMOs, that policy should be made by paperclips and band aids; rather it should be made much more comprehen-
sively so that we address the entire problem from root cause to symptoms, rather than simply just addressing the boo-boos
that may arise from caseto case.

Withthat, 1’1l close.

MR. BROOKS: Having listened to Dick and Viet talk about these issues, | recognize the tantalizing nature of therulel’ve
imposed, wheretherewon't be any questions until after our last speaker. Let meassureyou, our last speaker is, in my humble
opinion, thevery most interesting legal academic working in Americatoday.

Mark Grady is Dean of the George Mason University Law School, alaw school that he hasled straight intothe U.S.
News and Wor|d Report Top 50, an achievement of which Northern Virginiaisjustly proud.

Mark began hislegal career inthe Office of Policy Planning in the Federal Trade Commission, and went onto serve
as Republican counsel to the Senate Judiciary Committeeinthelate 70s. He hasbeen alaw and economicsfellow at my alma
mater, the University of Chicago; afellow incivil liability at Yale; and afaculty member at the law schools of the University
of lowa, Northwestern University and UCLA.

HisYaleLaw Journal article, “ A New Positive Economic Theory of Negligence,” really has profoundly affected the
way that | understand and think about tort law. And hiswork exploring the nature of the common law generally is perhaps
the basic underpinning of today’s conference.

Inan article entitled “ Positive Theories and Grown Order Conceptions of the Law,” Mark devel opsthe notion that
wasfirst expounded by F. A. Hayek inthe’60sand’ 70, that systemsthat grow by small evolutionary stepstend to be more
efficient than systems that proceed based on a comprehensive master plan. The implications of that ideafor aclass action
practice should be obvious, or at least in 15 minutes will be obviously.

DEAN GRADY: Well, thank you very much, Brian, for that very generousintroduction. | think part of its generosity may
derivefrom the fact that Brian actually met hiswifein my tortsclass. They were both studentsoneyear. Andinfact, | went
to the wedding. They were both wonderful students, and | still remember how enthusiastic Brian was about torts, and the
wonderful discussions that we had in that class.

I'd like to recognize some of the George Mason people here. | notice Michael Krausin the audience, one of our
professors. Nice to see you here, Michael. And some of our students over here — Miss Crawford and your colleague.

I’'m sure there are many others of you out in our audience because amazingly, although we areonly 20 yearsold, we
have the third largest contingent of lawyers up here on Capitol Hill. And considering that the law schools ahead of us are
Harvard and Georgetown, on aper capitabasisweareclearly thefirst. So, it'squite apresencethat George Mason does have
up here.

| wasgoingtosay, | fed alittlebit conflicted about debating or even commenting critically on what Mr. Scruggs has
said because | took the liberty of asking him whether he and hiswife Diane would like to put their name on our law schoal.
And he's considering that proposal. He's avery generous donor, which is what gives me hope. | understand he's made a
very large gift, both of them, together, to the University of Mississippi, and | congratulate you for that.

It's also niceto see Judge Boggs, who isan alum of George Mason Law School programs offered through our Law
and Economics Center. And Viet Dinh, it'svery niceto seeyou again. So, thisisavery distinguished panel, and I’'m so glad
that Brian, my former student, has allowed meto beonit.

| am sure many of youwould liketo get to the question. |I'm abigfan of tort law. The substitutefor tort law isnone
other than command-and-control regulation. And, to the extent that wewould losetort law, | think wewould encounter more
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of thiscommand-and-control regulation.

Thetort system playsavery valuable socia role. Certainly, there are abuses and | would liketo talk alittle about
these, too. | don't believethat Mr. Scruggsisresponsiblefor al of them, and maybe not any of them. But many do havethe
idea right now that there are abuses in the tort system, and perhapsthere are. But overal it'savery, very valuable system.
Thereasonitisso valuableisthat it is such aflexible system of socia control.

If you look, for instance, at when negligence claims became very prominent, it was even before the automobile
became common in London. The first negligence cases were basically carriage accidents. In other words, people in an
increasingly crowded L ondon were not using enough care. And so, tort liability became prominent then. Then and now, tort
law isour leading social control on inadvertent behavior.

| could giveyou acouple of short examples. Onefamouscase, Lynch v. Nurdin, comesfrom the early part of the 19th
Century, when someoneleft acart on astreet where children played. Thesewerevery curious children, and when one of them
jumped on it — thisisacase from about 1830 — and hurt hisplaymate, that wasacase of liability for the carriage owner, the
person who had |eft that dangerous instrumentality on the street.

If you fast-forward to 1960, we had the famous case of Richardson v. Hammout in California, where acontractor left
several bulldozers with the keys in the bulldozers by a school yard, and curious children got into these bulldozers and
knocked down several buildings. That was also a case of liability very similar to Lynch v. Nurdin.

And lately, | have been reading in the newspaper that thereisadam out in Arizonaand, like everything we' ve got,
it was controlled by acomputer. Thiscomputer’sdefenseswerevery slack. They werenegligently slack and because of that,
akid wasable, with hishome PC, to break into thiscomputer controller and actually was able to adjust the floodgates. | told
my students, that this gives“ opening the floodgates’ awhole new meaning intort law because he reported to have been was
in aposition to do that. Luckily, he did not. There was a huge community of farmers down below that he could have easily
opened the floodgates upon. It wasalargedam. And | believe there would have been tort liability in that type of situation,
too.

So, you ask yourself, what would the world look like if there were not tort law? We are a country now very much
looking for standardsin the cyber-security area, and the legislature cannot move fast enough. What we havein this country
is basically a socia control system, a very elaborate social control system, that is decentralized, that depends on the
individual decisions of courts, and that works together with insurance companies, for instance, because ultimately they
would be examining these computers and they would be writing insurance policies upon these break-ins and establishing
standards for the owners of computers and enforcing those standards.

It all works much better than if we had NHTSA doing the samething, or some sort of Department of Computer Safety
doing thiskind of activity. Or on I-66, if thereweren’t adecentralized tort system — if it were entirely up to the Virginia State
police, | would think that many libertarianswould be very concerned about the prospect of adding so many more policeto the
system, and al of these obligations that are enforced in a decentralized way would be enforced by federal agencies or by
policeofficias. Certainly, wewould encounter many more police and regul atorsif we wereto moveinto that type of world.

Let’'s think about the common law and its strengths. One of its strengths has been remarked upon by many
libertarians and conservatives, for instance, by Bruno Leoni. | feel | have aimost got to make adefense of thetort system. |
mean, you are not the only one who feels embattled here, | think, Dick.

What they have stressed, and what L ord Coke stressed before them, isthe extent to which all common law embodies
akind of artificial reason, akind of artificial intelligence, | think we would say. The reason for that, Coke, and many more
modern Libertarian and conservative commentators have thought, is that a case-by-case litigation process allows judgesto
decideissues and comparetheir decisionsto other difficult cases, and through that slow, incremental process, arule emerges
—arulethat isin many cases much wiser than the rule that alegislature could develop.

| personally think thereisakind of equilibrium processthat isinvolvedinthis. Hereisoneexample. Harry Kalven
of the University of Chicago said that the common law worksitself pure. | think maybewhat hemeant by that isif they decide
astupid case, they canfix it. Certainly there are many stupid cases decided in my home state of Californiain the products
area. I’'mthinking specifically of Barker v. Lull Engineering Co., which was a case where ahigh-lift loader collapsed onits
operator with everyone around. They fully expected that it was going to collapse because the operator, who was also the
plaintiff, was attempting aload that the | oader was obvioudly not designed to carry. Infact, theregular operator calledin sick
because he refused to lift that load. They recruited the plaintiff. Everybody was standing by at the time of the accident
waiting for the plaintiff to beinjured. When hewasinjured, the Supreme Court of Californiaheld that the |oader manufacturer
was liable because of strict liability and in tort.

WEell, that is a pretty bad case, but how about the case after that where a plaintiff who was feeling a little bit
depressed got into the back of avery commodious— shesaid inviting— trunk of aFord LTD, avery largetrunk that shetook
asan invitation. She shut the trunk door thinking to end it all, and then, after she wasinside, thought better. She later sued
Ford Maotor Company for failing to have an interior latch. | have noticed that they have put those latches on these Fords at
thispoint. But | think, if I'mrecalling correctly, that isacase of noliability. So, thatisreally the equilibrium processthat | think
existsinthecommon law.
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In other words, if they decide a stupid onetoday, they’ re going to get an even more stupid one tomorrow. And the
fear isthey won't be ableto distinguish it. But often what happensisthey will use that second caseto overrule or strongly
limit that first case. So, thereisakind of equilibrium, again, that depends on this case-by-case litigation process.

What | worry about with class actions— and it’s not just class actions, frankly, that | have thisworry about — is
legal actionsthat are based on extremely novel legal theories. If we have aclassaction that isaggregating anumber of claims
that have been recognized by the common law courtsin individual cases, then it seems to me unproblematic to aggregate
these plaintiffs into classes.

What happens — perhaps thisis the situation with the managed care cases and some of the other cases that Brian
mentioned — when the purpose instead isto vindicate through a class action atotally novel legal theory? Thelegal theory,
| believe, with managed careisquite novel, fromwhat | understand of it. Thebest analogy toit that I’ ve heard isthe“ Chevy-
mobile’ case. This was a situation where disappointed Oldsmobile owners discovered that they actually had Chevrolet
enginesintheir cars. And athough they had not suffered any damages of the type that would be cognizable as atraditional
tort, nevertheless they were able to recover. | don’'t know whether that is the only analogy, or whether there are other
analogiesin this particular case.

Let'sfaceit. Managed care wasabig problem for our country. Ten yearsago, wewerein acrisisbecause medical
costswere skyrocketing. So, of course, there werelimitations, contractual limitations, that were proposed in these managed-
care contracts to control those costs. From what | understand, the problem of skyrocketing costs was largely solved by
these restrictions.

If some of these restrictions are less than perfect, to now expose these same managed care operators to massive
liability — | mean, let’sfaceit, that’swhat it would be because of amistakein arelatively new system — would tend to, asall
similar liability tends to do, create akind of brownfieldsin what could be a very important industry, namely, healthcare or
managed care.

| have no doubt of the motives of anyone involved in these cases, but we ought to proceed very carefully. Thisis
the type of situation where, if we want anew rule, we really ought to proceed in an incremental fashion so each court can
benefit from what other courts have decided. They can distinguish cases. They can decidein individual cases that maybe
they’ve gonetoo far, rather than solve amassive issue in avery sensitive industry, asif a court were akind of philosopher-
king.

Courts are not philosopher-kings. Even Judge Boggs, athough he knows quite a bit, does not pretend to be a
philosopher-king. Heisaided by the system of precedent, and these massive casesreally cut judges|oose from that system
of precedent. That, from my point of view, isreally the vice of them. So | think we ought to proceed very cautiously in this
area.

| should say another thing, just one final thing. | think that many of the important rules of the common law are
unglossed. In other words, there are many quirky things that are designed to avoid these brownfields problems or, as
economists put them, activity-level-reduction problems. These are often very quirky limitations.

Onelimitationisthat if you' vegot correlated financial losses, there’shardly any recovery for that. Soif you look at
the Chicago Flood litigation from 1991, when the waters yet again burst forth from the deep and flooded all the basements
in Chicago due to the negligence of the City of Chicago — really almost the conceded negligence of the City of Chicago.
They knew about the problem six months ahead of time. There was hardly any liability for the financial losses, the purely
economic losses. Waterlogged Frango mints, yes— Marshall Fields was able to recover for those. But lost business, no.
And the reason for that type of quirky limitation | think, and other economists think, is when these economic losses are
correlated, they become very uninsurable not only for the companies themselves but also for insurance companies.

Insurance works on the principle of large numbers, which really depends upon uncorrelated |osses. Some automo-
bile accidents occur today; others occur tomorrow, and so on. If theinsurer hasawhol e book of policieson these losses, then
under thelaw of large numbers, it becomesamost totally predictableto insurethat book, and avery valuable social function
iscarried out.

If all of the losses are happening on one day, then insurancefails. It fails not only for insurance companies, but it
alsofailsfor peoplelike managed care companies that might be exposed, or automobile companies, or ashestos companies,
that might be exposed to that same type of massed liability for financial losses.

So, wewant to be very careful when we depart from thetraditional standards of the common law becausethereisa
potential to do great harm. I’m surethat no one would do that intentionally, that everyoneisacting from the best of motives
in these cases, and there are certainly legitimate reasonsfor classactions. But | think that it isreally fraught with peril.

MR.BROOKS: Well, if anybody else had alaw school professor likethat, let him stand now or forever hold his peace.
Let'stake some questions. And | would like to exercise the moderator’s prerogative to ask thefirst question. This
is a question that each of the panelists might want to address.
My questionisthis. All of the panelists agree, from both theleft and theright, that there are efficienciesto bringing
similar claimstogether. It doesn’'t make any sense to have the court try the same set of facts and the same legal issues over
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and over and over again. There are some caseswhere aclass action makes sense. We also all agreethat there are situations
inwhich theinjury theory isunique; novel. Andinall of the examplesthat we' vetalked about today, that isacommon theme.

In managed care, the alegation is not that anybody has been denied covered services. The alegation instead is
that, smply by virtue of holding a policy, you are at risk, that you have suffered some monetizable risk that you might be
denied covered services, and that risk somehow affects you in an economic way.

In the cell phone cases, it'sthe sameissue. No one alleges that they were actually injured or have brain cancer as
a consequence of cell phone use. They instead say that thereisarisk that | might in the future be hurt.

In terms of performing the socially valuable function of making companies internalize the cost that they actually
foist on people, making them actually pay for the injuries that they cause, aren’t there other mechanisms short of this class
action mechanism that would perform that function?

For example, punitive damages. To prove up a case of punitive damages, one would have to first show an actual
injury. Somebody would haveto be hurt. But once you have proven the actual injury — you know, the oil tanker explosion,
the plane crash, etc. — the punitive damages device permits you to force the company to internalize all the costs of its
conduct, but only in the context of an actual present injury. Isn't that preferable, | ask the panel, to a class action regime,
which fuzzes the question of injury? Whoever wantsto go first.

MR. SCRUGGS: | believeyou guysare dodging the punitive damages question. We had an opportunity toreally hold forth
there.

The short answer to the punitive damages question — and then | want to respond to one other thing — is that
punitive damages in the modern world will reward the first few plaintiffs to get the courthouse and break the company,
usually, so that if there’s a disproportionate, widespread injury, only the first few that get there will get disproportionately
compensated at the expense of otherswho may have equal injuriesbut don’t get therefirst. So, | think punitive damagesplay
arolein deterring aberrant behavior, but | don't think it's the answer to this question.

Thetheories of recovery that we are putting forth in the HM O litigation, the managed care litigation, really aren’t
new or novel. They're being characterized that way, but they’ renot. Therearevery few thingsthat are new. What they boil
down to isthat the HM Os are essentially selling patent medicine and calling it a cure for cancer.

There'saguy being prosecuted out in Kansas City, apharmacist, who diluted cancer treatment drugsto his patients
to save money. He only gave them atenth of what they were paying for. Itislogically no different from what the HMOsare
doing now. They are selling you a health package, a benefit, that they indeed have every intention of avoiding.

Some of the practices that these companies are engaged in — paying bonuses to claims examiners based on how
many claims they deny, without reference to whether they’re valid or not; paying doctors bonuses for doing less; gagging
adoctor from telling his patient that other treatment modalities may be preferable to the one that he's going to prescribe —
are built-in abuses that are designed to give less care than is being advertised.

Yet in al their brochures, in all of their advertising, everything they send to their patients, they are guaranteeing,
bragging about quality care, calling it managed care. Redlly it is managed cost. Thisis litigation against the insurance
companiesisrealy what it is. Insurance companies don’t make money paying claims. They make money by not paying
claims. It'sjust that simple, and it always comes down to an economic incentive.

So, there is nothing new or novel about the litigation against the HMOs. Brian mentioned the Chevy mobile case.
| don't know what Brian drives — a big firm like yours, you’ ve probably got a nice big Mercedes. But if you bought a
Mercedes Benz that had a Yugo engineinit, maybeyou like Yugo. Would you be precluded from suing the company for fraud
just because the engine hadn’t quit yet? Would it be adefense that, “ Yeah, the engine'srunning just fine. Until that engine
quits on you, you haven't any injury?’ That's the same thing with the HMO litigation. You are buying a parachutethat is
supposed to have a canopy of a certain circumference. But if you ever need it, it doesn’t have it.

So, itisclearly actionable and there was nothing new about it. It'spatent medicinelitigation. Itisjust garden variety
fraud.

DEAN GRADY: Let mejust say onething briefly inresponsetothat. | understand that the Mall of America, thisisthelargest
mall in the United States, out in Minnesota, is finding it very difficult to get insurance. The reason is that their notoriety
creates akind of target for terrorists. And insurance against it is very expensive because of this correlated losses problem.
It'slike earthquake insurance or hurricane insurance, only worse.

| understand there's also the same problem now with the construction work at Ground Zero in New York, in
providing insurance. Thatisalso atarget for terrorists. So, weareacquiring alot of siteswhereit’sgoing to bevery difficult
to do business. The question is, do we want socia sites of that type, too?

Every time we have a particular political issue, something that is very controversial among us — for instance,
managed care— for that industry to be exposed to masstort litigation, it creates the same problem that the Mall of America
ishaving. That'sreally one of the arguments against that type of class action litigation.
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MR.DINH: | think | agreewith both comments, even though they arein disagreement. Let metell youwhy | think that. Brian
put the finger on the problem by asking the question, although the proposed solution may not be so readily apparent.

Theproblemisthat if you have aclassic denial of coverage case— that is, particular facts, whether or not thispolicy
coversthis particular claim— the adjudication of that case depends on the terms of the particular policy and the particular
facts of that particular case. That would not, obviously, satisfy the commonality standard, if you're trying to aggregate a
whole bunch of these claims under traditional class action mechanisms.

So, there is a tort system for you to get recovery, if that is actionable. But in order to get into a class action
mechanism, you have to allege certain commonalities, and there have to be theoriesin order to allege those commonalities.

I will notethat I don’t know anything about the theory of the law and whether the theory passesthelegal laugh test
to satisfy the commonality standard. But there, | think, iswhere the difference between Mark’s comment, which goes more
to the core of thetort system, and Dick’s comment, which goes more to the class action mechanism and the theory that you
haveto allege in order to get aclass action mechanism, is elucidated.

DEAN GRADY: By theway, Dick, | hopethat by my last comment, | didn’t ruin the chance to create a Scruggs Law School.
MR. SCRUGGS: Thepricehasgoneup. Actualy, the contribution’s going down.

AUDIENCE PARTICIPANT: All threeof our remaining panelistshad alluded to therole of the courts as self-conscious socia
regulators self-consciously setting policy. My understanding of the predicate of common law decisionmaking historically
wasthat it arosein asystemwhich, one, it wasn’t believed that political power derived from the people; two, therewasrealy
no system of statutory law; and three, it was believed that judges were not setting policy, but were rather discovering apre-
existing natural law or natural rights. | don’t think any of those three hold up anymore.

Our system isbased on theideathat political power derivesfrom people. We have an extensive system of statutory
law, and outside of a certain wing of the Federalist Society and the Cato I nstitute, no one believes anymore that thereisan
objectively knowable set of natural rights or natural law.

Also, for the federal government to invest the judicial branch self-consciously with legidative power | think is
violative of both theletter and the spirit of the Constitution. Doesn’t thislack of legitimacy pose some sort of problem, and
shouldn’t we, rather than nibbling around the edges of the class action system, be thinking about restricting or perhaps even
eliminating the ability of judges to define broad new areas of non-statutory liability, and perhaps concurrently with that
codifying some of the existing bases?

MR.DINH: God, it'sgreat to bewith the Federalist Society.

First of all, the short answer is “confirm the present judges.” That's the easiest answer that | can give you — in
particular, confirm Judge Pickering, somebody about whom Dick Scruggsand | both agree, very vehemently: heisagreat
man.

That'sagreat question. | think that I’ [l answer it by joining issue and agreeing with Mark’s comment on incremental
changesinthelaw. | do agree, although I’ m probably less sanguine than Mark and some other adherents of the school, that
the common law isalmost by definition rational and optimal. | do agree that an incrementalist approach to the devel opment
of the common law, given the whol e experimentation approach, is preferable to acommand and control type of system. But
that is not what we're talking about with this particular debate, where we're talking about basically institutional class
litigation, the making of policy through litigation.

The question then is not incrementalism versus command and control policymaking. The question is who makes
the policy? An unelected judge and a single jury or a duly elected and poalitically accountable policymaker or set of
policymakers?

And with that, | think | agree with you that thereisarole for law to be devel oped through a common system, the
classic Anglo-American system of common law at the interstices. But | think, even now, there are very few of those
interstices|eft.

Theeasiest explanation of thisisin the difference between the last and the current edition of Hart and Wechsler, the
classic casebook on the federal courts. Thereisaclassic note called “The Interstitial Nature of Federal Law.” It said that
wherethere are gapsto befilled, Federal law would fill them to vindicate state-law-based rights. Thisisright after theErie
v. Tompkins discussion, for obvious reasons.

But the current edition basically backs away from that note and says that in the current modern post-welfare state
world of federal regulation, everything isregulated and heavily regulated, so thereisvery littleareafor interstitial regulation.

MR. SCRUGGS: | think thefundamental premise of your question—if | stateit wrong, you can correct me— isthat under
our system of government, the political branches make the laws and the judicial branch interprets the law. What has
happened is encroachment back and forth over the centuries of this country, where judges make more or lesslaw depending
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on what theissueisand what the palitical climateis.

| would ask youif that isn’t an argument for el ected judiciary as opposed to an appointed judiciary. Right now, you
have amajority of judges that are appointed by presidents that you probably agree with. But you might end up in another
day, aswe werein the 1960s, with a group of judges who were appointed by judges that you probably don’t agree with —
Kennedy, Johnson, Carter.

So, | think your argument that power derivesfrom the people, withwhich | certainly have no argument and totally
agree, would argue for an elected judiciary, and one that’s not insulated by lifetime tenure so they can do whatever it isthat
they decide to do.

The tendency today isto appoint federal judges who are young, who are ideologically pure and who have no life
experiences, unfortunately, or not many, and who have no track record with which they can havetheir confirmation denied.

That’swhat isgoing on with Judge Pickering right now. Oneof thereasons| am trying so hard to get him confirmed
isbecausethisisamanwho hasavariety of lifeexperiences. If heisdefeated, if hisnominationisdefeated, then what’sgoing
to come behind him is somebody that you would be morelikely to agree with, and someone who is about 35, maybe 40, and
who has never done anything that anybody can question. But you have no idea what he's going to do when he gets on the
bench, other than to fulfill whatever discrete pledge he givesif he's appointed.

| think that your basic premise argues for an elected judiciary at every level.

DEAN GRADY: | redly question whether judging has changed so much over the years. | wonder if it makes so much
difference what judges have as a self-conception. | am an avid consumer of their work product.

You know, | actually test my studentson caseresults. So, for instance, part of the examination would befor themto
predict how courtswill have come out in actual cases. Thisistotal heresy intermsof what the legal realists have convinced
usistrue of thecommon law. And | really wonder why conservatives also believeit becausel don't think it'strueat all that
common law is heavily influenced by the palitics of the judges.

Infact, the difficulty isfinding casesthat are hard enough and close enough to the edge so that 100 percent of the
class or 97 percent of the class won't tell you exactly what the right answer is. That is exactly what you'll find, which is
something you would never predict if you relied totally upon this notion, which is so commonplace now, that judging has
become amatter of palitics, that the judges of theleft will decide each and every case quite differently than the judges of the
right. | realy don't believethat. Infact, I've got ten years of examplesfrom my classes that indicate that there are alot of
problems with that. Believe me, these students predicting case results on my exam don’'t know whether the judges were
conservative judges or whether they were liberal judges.

You seetheselists on the Internet, where someone does something stupid and then there’ s alleged to be avery large
recovery. Are those appealed cases? | think there ought to be some sort of truth in torts for the newspapers. It's quite
possible, of course, and Dick cantell usbecause he'sgot more experience than any of us, to get aplaintiff’svictory in acrazy
case before a court of first instance. But to have that stand up through the system, that’s quite a different thing.

Personally, when | read these cases, they were among hundreds of thousands of casesthat aretried inthe U.S., the
craziest fifteen. And | bet that aimost immediately, all of these crazy cases were overruled. It seems very odd to have a
political debate and to assail one of our most fundamental institutions of liberty based upon these hearsay accounts. | think
it'squiteirresponsible.

AUDIENCE PARTICIPANT: A coupleof you are defending class actions on the basis of something I’ d say isequivalent to
either market failureor, in one case, failure on the part of thelegislature. But | have seen acouple of instancesof classactions
— I'll belike Congressman Goodlatte and use an example because | think it fits— where | see the system breaking down.

| am a policy holder of a mutual insurance company that was sued. | was a member of the class. | supposedly
benefited from the settlement by having avery small increase in the amount that | would be insured, for something like six
months. So, if I'm fortunate enough to die in the next six months, I' m clearly better off than | would have been.

So, to me, the net effect isthat my mutual insurance company isworse off and, consequently, I, asapolicy holder,
amworse off economically, personally.

If we are talking about torts and the ability for people to recover for their losses, why isn’t there amechanism for
people like me who were injured by that suit to recover their 10ss?

MR.SCRUGGS: Well, you' rerepresenting them.
AUDIENCE PARTICIPANT: Of course.
MR. SCRUGGS: Infact, there'samechanism. You can opt out of the classand file your law suit. You can do that.

AUDIENCE PARTICIPANT: Butl can’t recover my loss because the company isstill out the attorney’sfees.
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MR. SCRUGGS: Well, you don't really care about that asanindividual plaintiff. Youwant to recover your loss, andthat is
the company’s problem to pay your claim, if you prevail onit.

The other remedy you havefor that is, during the class action settlement process, you can object to the settlement.
You can object to thefairness; you can object to the amount of attorney’sfees. Itisdoneevery day. Classaction settlements
are one of the most contentious proceduresin court. We're going through oneright now inan MDL case up in Ohio, onthe
Salzer case. These settlements are very, very contentious, and you can either opt out, you can object, you have a number
of remediesif you don’t like the settlement.

AUDIENCE PARTICIPANT: That leadstomy question. He can opt out. But what about the point that we' remaking policy
by theselarge class actions— we' redoing thispolitically. Let'ssay | just like stopping stuff. | should be allowed to stop stuff
inthe political process, and that’sawin. That'snot alossthat, “Oh, the systemisn’t working.” The system’sworking great
for me. So, the question is, aren’t these class actions a way around the political process? | might not otherwise have the
standing to intervene; | might not otherwise have the ability of getting the case.

Today, we see Arthur Andersen being sued. They would loveto get out theway Mr. Scruggswas suggesting. And
we have plaintiffswho obviously want to get money. We have lawyerswho want to get money. But the publicinterest isnot
represented. A lot of people who might be affected have no way to intervene in a class action. They do have away to
intervene in a political process but don’'t have it in the class actions.

MR.DINH: It'sagreat question. Itisabsolutely agreat question. But I'll start unpacking, again, what a substantive claim
is versus the procedural mechanism of the class action, and they are intertwined.

There may be, and there are, problems with the existing procedural class action mechanism. | think Congressman
Goodlatte's bill goes along way toward correcting some of those problems, the notice in plain English, and provisionsto
ensure that any settlements are not coercive or to prevent side deals between the plaintiff’s lawyer and the company that
takes away the ultimate recovery from a plaintiff.We can tinker around with the procedural mechanisms to take care of
objections to the procedural mechanisms.

On the other side are substantive claims that Congress or the state legislature have established as torts or as
wrongs that are actionable, and if one disagrees with them, then | think that one properly brings that disagreement to the
political processto repeal thoserights. Or if acommon law tort arises that seems wrong, the legislature can passalaw to
override that establishment of awrong common law tort. We have seen that happen from timeto timein variouslegidative
contexts.

But where the two meet, of course, is the fact that the class action mechanism is, in and of itself, a coercive
mechanism in settlements that may have an effect on policy. It may not be meritorious, but simply too costly to defend.
These are what are sometimes called strike suits, if you will, in order to get settlements. They may not be ultimately
meritorious but therisk is so great and the downside is so great that the defendants simply want to settle.

That iswhere other reforms, liketheimmediate appeal of aclass certification decision, would have dramatic impact
on the dynamics of settlement negotiations. Immediate appeal is one of the changes to correct some of the procedural
defects of this mechanism so that it does not bleed into substantive settlement coercion that influences the ultimate policy
asto whether the claim is sustainable.

MR. SCRUGGS: | think part of the question implied that no decision by thelegidative or palitical branches of government
was adecision. Itisanissuethat isagood argument, that failure of Congress to change the lawsis a decision that the law
is good.

| don’t think anybody in the public health debate likesthe current law. Nobody likesit. So, it may bethat thereis
mutual dissatisfaction. But it certainly reminds me of Will Rogers or somebody who said that — and I’ || anal ogizethe HMO
enrolleewith the guy who'sgot onefoot frozen in abucket of ice and the other foot in abed of hot coals. Histemperature may
be normal, but nobody can say he'snot in alot of pain.

That'sthe situation right now. Nobody likesthe current system except for anarrow interest that’strying to defend
it because the cards are stacked in their favor, because of ERISA and other issues.

Thebottom linewith the ERISA preemptionisthat if amanaged care company maliciously and wrongfully denies
your claim, they take your premium and arbitrarily deny your claim for no reason at al, the worst that can happen to them, if
you sue them, isthat they have to pay you the cost of the claim of they denied. If they deny your children and you dieasa
result of that, they’ |l pay you for the x-ray and that’sit. No liability.

No other industry in America has that kind of protection, nor should it have that kind of protection. Thereis
absolutely no mechanism now to compel that industry to do the right thing.

MR.BROOKS: | think we have time for one very quick one question, and then we'll thank everybody.
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AUDIENCE PARTICIPANT: There has been some discussion here about having an alternative between class action
lawsuits and command and control regulation. One of the interesting things about insurance, which has been mentioned
several times here, isthat it'savery, very highly regulated business.

So, the kinds of thingsthat Mr. Scruggsistalking about — and | don’t agree with his characterization — he said that
these things have been highly regulated at the state level, and there's a question about, he may not likeit but, who died and
made him God? | didn’t votefor him.

There are people who are making these decisions at the state and federal level that we did votefor. So, we havea
highly regulated business that is still going through avery brutal, coercive class action process. Now, that doesn’t seem to
be quite right.

MR.SCRUGGS. Am| al by myself onthisone?

Of course, nobody elected me God or judge or jury or decider of law or fact. I'm an advocate. And I’ ve got to tell
you that thelegal resourcesavailableto theinsuranceindustry far exceed those avail ableto the ordinary plaintiff. Sometime
we can match up well and sometimeswe can’t. But you have enormous resources available to you legally.

Just because | take a position as an advocate doesn’t mean that is going to be the result. 1t hasto be decided by a
court, in an appellate court, and usually another appellate court.

Interms of the degree of state court regulation of theinsuranceindustry — | knew that would come up today; | felt
like it would, and you posed the question very well — there is a huge degree of regulation, more or less, of the insurance
industry. They'reregulated for areason, because of past abuses. But merely because they are regulated doesn’t immunize
them from the same sorts of judicial resolutions that any other industry that is arguably regulated has to face.

Just because you are given a driver’s license and certified by the state to be a good driver doesn’t immunize you
from reckless driving and being sued for carelessness. In some cases— infact, inthe HMO litigation, our judge ruled just
last week that in some states, the insurance industry there is so heavily regulated as to be preclusive of the common law
lawsuits. | don't necessarily agree with him, but that iswhat he ruled.

Also, because you' re regulated for one reason doesn’t mean you' re regulated for another.

So, I'll just go back to the basic issue. Just because you are given alicense to do something by the government
does not give you alicense to do anything.

*This panel was sponsored by the Federalist Society’s Litigation Practice Group and was held in Washington D.C. on
February 2, 2002.
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