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I. Introduction

A. EPA’s NSR Enforcement Initiative
For nearly thirty years, the Clean Air Act’s (CAA)

New Source Review (NSR) program, as applied to exist-
ing industrial facilities, was a backwater of environmen-
tal regulation. As its name suggests, Congress designed
this program to ensure that major new sources of air pol-
lution, such as factories and power plants, install the lat-
est pollution control devices when they are built.
Congress did not impose these same requirements on
existing facilities because it believed that the costs, and
associated disruption, were not justified by the project-
ed environmental benefit to be gained. Rather, it deter-
mined that existing plants would have to go through the
NSR process, and install additional pollution controls,
only if they undertook projects that increased their actu-
al capacity to emit covered air pollutants. This, at any
rate, was the understanding of both EPA and industry,
and the basis on which EPA’s NSR regulations were
adopted.

Those regulations made clear that an existing major
source of air pollutant emissions would not trigger NSR
requirements when it undertook routine maintenance,
repair and replacement (RMRR) activities. EPA con-
firmed this understanding many times throughout the
1980s and early 1990s. Moreover, during this period, 
the Agency only brought one enforcement action alleg-
ing that an existing power plant had been changed so
radically that it was required to undergo NSR. In that
instance the utility, Wisconsin Electric Power Company
(WEPCO), had substantially rebuilt severely decayed
generating units.1

Beginning in 1998, however, EPA began to revise its
longstanding view of how the NSR requirements should
be interpreted—especially with respect to the RMRR
exclusion. In 1999, EPA filed, in U.S. District Court,

enforcement actions against seven separate electric util-
ities and issued an Administrative Compliance Order
against the Tennessee Valley Authority (TVA)—a United
States government agency that produces electricity. An
additional suit soon followed against Duke Energy
Corporation. According to the Justice Department, by
2002, seventeen enforcement suits were pending nation-
wide against electric utilities,2 alleging hundreds of vio-
lations at forty-one separate facilities dating back to the
mid-1970s.3 These actions, which allege that the industry
as a whole, rather than merely discreet individual gen-
erating units, had violated NSR over the past decade,
was based upon a new, far more narrow interpretation
of the activities falling within the RMRR exclusion.
Despite the Agency’s claims to the contrary, the scope
and unexpectedness of its enforcement initiative alone
compellingly demonstrates that EPA, under Adminis-
trator Carol Browner, had significantly changed its
understanding of the applicable NSR regulations before
those cases were brought.4

Indeed, the first wave of NSR lawsuits, filed by the
Clinton administration between 1999 and 2000, has been
widely compared to the federal government’s landmark
efforts against the tobacco industry and software giant
Microsoft Corporation.5 However, what fundamentally
distinguishes NSR from these cases is that, as suggested
above, the repair and maintenance practices in the elec-
tricity generating industry were no secret. State and fed-
eral regulators actively and routinely scrutinize power
facilities to ensure their compliance with a complex
assortment of environmental and energy regulations.
The government has known about utilities’ maintenance
activities over the past thirty years (these activities were
reported to federal and state regulators, not hidden from
them) and filed only a single case, the WEPCO action.
The government’s own electric utility, TVA, interpreted
and applied the RMRR exclusion at its various facilities

The Federalist Society

93177_FS  11/22/04  2:38 PM  Page 5



The Federalist Society6

New Source Review

in exactly the same manner as the rest of the utility
industry, and EPA, before the enforcement actions were
brought. EPA’s pursuit of alleged violations based on
activities that were so common, public, and widespread
is therefore unprecedented.

Not surprisingly, the government’s efforts to force
additional air pollution reductions by imposing these
new NSR requirements on coal-fired electric generating
stations, based upon alleged NSR non-compliance over
a period of decades by virtually all of these facilities in
the United States, have generated a great deal of public
attention and litigation. EPA’s claims of widespread
noncompliance with a program that, for thirty years, it
said had little impact on existing facilities, has raised
significant protest from the regulated industries. The
affected parties maintain that these enforcement efforts
are entirely illegitimate because they conflict with the
CAA and applicable regulations, and because the gov-
ernment’s enforcement actions are effectively attempt-

ernment’s actions in bringing the suits. This paper ana-
lyzes the legal and policy issues confronting courts as
these cases are heard on appeal.

There are several important legal issues raised by
EPA’s NSR enforcement initiative that should be
addressed at the outset. The first is that, despite EPA’s
arguments to the contrary, the CAA’s Prevention of
Significant Deterioration (PSD) and Nonattainment
New Source Review provisions, at issue in the NSR
enforcement cases, are not vague—instead, Congress,
EPA, and the utilities have always understood that the
term “modification” did not include routine mainte-
nance, repair and replacement, and that a “net emissions
increase” referred to an increase in the facility’s baseline
capacity to emit.7 This understanding was embodied in
the legislative history of the 1977 Clean Air Act
Amendments, as well as in EPA’s historical enforcement
and interpretive practices.8

In addition, as the District Court in United States v.
Duke Energy Corp. clearly indicated, the manner in
which EPA formulated—and has sought to enforce—the
Browner interpretation does not present a situation
where courts should defer to EPA’s view. Although def-
erence is the general judicial response to an agency’s
interpretation of both statutes and regulations, allowing
EPA to use an enforcement initiative, rather than notice
and comment rulemaking, to change the modification
rules is inconsistent both with the CAA and the interpre-
tation of those regulations that EPA’s longstanding
enforcement practices embody.9

In this regard, EPA’s enforcement initiative is deeply
troubling. If the government’s fundamental shift in its
NSR policies, implemented through enforcement
actions seeking to impose retroactive liability, is accept-
ed by the courts, this will almost certainly have a corro-
sive effect on the regulatory environment, breaking the
core compact between the regulator and the regulated
and violating basic constitutional principles of fairness,
due process, and separation of powers. Therefore, the
courts should reject EPA’s enforcement initiative, and
require the agency to address the future of the NSR pro-
gram through proper notice and comment procedures,
thus returning EPA and other administrative agencies to
their proper place in the constitutional equilibrium.

Further, this paper will also discuss the policy issues
raised by EPA’s efforts to use the NSR program as a means
of obtaining new air pollutant emissions reductions. 
As noted above, the NSR program is a relic of the earliest

ing to impose retroactively a reinterpretation of NSR
that should have been accomplished through notice and
comment rulemaking.

The NSR enforcement initiative, which began dur-
ing the Clinton administration and was continued by the
Bush administration, is certainly the largest and most
concerted effort by the Department of Justice (DOJ) to
enforce Nixon-era environmental laws. So far, the
enforcement initiative has yielded mixed results. The
two district courts reviewing virtually identical NSR
enforcement cases brought by DOJ reached contradicto-
ry conclusions.6 The courts split on the legal require-
ments that apply to repair and replacement activities
that do not increase the emitting capacity of a facility. In
one of these cases, United States v. Duke Energy Corp., the
district court questions the very legitimacy of the gov-
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era in environmental protection. It embodies an ineffi-
cient, and counterproductive, “command-and-control”
approach that actually has the potential to increase pollu-
tion, as facilities are prevented from undertaking routine
maintenance activities, or even using modern replacement
parts, that increase efficiency. Moreover, it is likely that, if
EPA pursues its enforcement cases vigorously, worker
safety and jobs in the manufacturing and mining indus-
tries will be threatened, energy prices will increase, and
America’s electricity supply will be destabilized. All of
these effects will, of course, disproportionately affect the
poor, minorities, and all those residing in rural areas.
Overall, EPA’s NSR enforcement initiative is legally
unsound and flawed as a matter of environmental policy.

B. Regulatory Background of NSR Program
When Congress created the CAA, it concluded that

requiring existing sources to install state-of-the-art pol-
lution control devices was an inefficient and costly way
to meet air pollution goals. Rather, it recognized that
“building control technologies into new plants at time of
construction will plainly be less costly then [sic] requir-
ing retrofit when pollution control ceilings are
reached.”10 The NSR program was designed accordingly,
to ensure that new facilities conform to strict technolo-
gy-driven pollution controls while imposing new regu-
latory burdens on existing facilities only when they
undergo a “major modification” that increases emis-
sions beyond their original design capacity.11 In this way,
Congress permitted existing sources to conduct activi-
ties that are standard in the normal course of business
and which merely allow a facility to operate at a level
consistent with its original design.

It is important to underscore that the NSR regulato-
ry program was established to limit emissions from new
sources of pollution, not to force emission reductions
from existing sources. Realizing that it was not feasible,
nor wise as a matter of policy, to decommission existing
facilities, Congress anticipated that existing sources
would continue to conduct activities undertaken in the
normal course of business without having to install cost-
ly pollution controls or navigate a complicated and
expensive permitting process.12 Such activities, includ-
ing repair, replacement, and maintenance of broken or
malfunctioning equipment, are necessary to enable
existing sources to maintain safe, efficient, and reliable
operations and to function at a level consistent with
their original design.13

As a result, NSR is triggered for an existing facility
only on the following conditions: (1) when there has
been a “physical or operational change” at the source,
and (2) that “change” causes an “increase in emissions”
of a regulated pollutant. Significantly, EPA has long rec-
ognized that Congress did not mean the term “physical
or operational change” to include every alteration. As
the Agency noted in its recently-finalized 1996 Rule:
“[w]e have recognized that Congress did not intend to
make every activity at a source subject to the major NSR
program.”14 EPA therefore has always excluded certain
activities from NSR as not being “physical or opera-
tional changes,” including: (1) routine maintenance,
repair, and replacement (RMRR) activities; (2) the use of
alternative fuel or raw materials that the facility, as orig-
inally designed, was capable of accommodating; and (3)
an increase in the hours of operation. Fundamentally,
these activities have been deemed by EPA not to result
in emissions increases because they are consistent with
operating an existing facility as designed.

The RMRR exclusion, in particular, is a common
sense provision that allows facilities to undertake ordi-
nary and necessary repairs that do not change the basic
design parameters of the facility. As the 1992 WEPCO
rule, which clarified and codified then-existing NSR
policies, explained: “where an improvement involves a
routine change, it is excluded from the NSR definition
of ‘major modification.’”15 Activities that enhance the
efficiency and reliability of plants clearly were included
in the original ambit of the term “routine mainte-
nance.”16 The fact that these activities are designed to
keep existing plants in service is consistent with
Congress’ intent in enacting the NSR program. Perhaps
the most persistent, and pernicious, myth about NSR is
that it was a short-term “grandfathering” provision,
granted to existing facilities when the CAA was origi-
nally passed, and that the maintenance of existing facil-
ities which have not gone through NSR since that time
was somehow inconsistent with Congress’ intent, or the
law’s requirements.

In fact, Congress always understood, and EPA has
repeatedly recognized, that power facilities have an
expected operating life of up to seventy-five years, with
a sixty year average expectancy. For example, in a 1989
air emission trends study, used in calculating the
required emissions caps for the CAA Title IV Acid Rain
program, the Agency “assumed that net dependable
capacity and reliability of existing power plants would
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be maintained at design levels for their entire fifty-five
to sixty-five year lifetime.”17

Significantly, many critical components of a unit
have shorter life-spans than the facility as a whole—for
example, the typical useful-life of tube components can
range from five to twenty-five years—and routine
industry practice is to replace these components as nec-
essary during a plant’s life. These activities do not
“extend” the life of a facility beyond what is expected,
but merely allow a facility to realize its predicted service
life. Nevertheless, although replacement of tube compo-
nents such as economizers, reheaters, and furnace walls
are all predictable maintenance activities from the time
a facility begins operation, under the reinterpretation
advanced in EPA’s recent enforcement cases, they may
require NSR permitting. This means that the frequent
repair and replacement projects required by facilities
will potentially trigger NSR early in a facility’s useful
life, and frequently thereafter.

Even though EPA has repeatedly said that RMRR is
a common sense term that can readily be applied by
source owners, EPA presently says that an RMRR deter-
mination requires a case-by-case decision weighing a
number of factors, such as the nature, extent, purpose,
frequency, and cost of the work. EPA also says there are
no objective criteria dictating how one does this balanc-
ing; it is wholly subjective. This vague and frequently-
changing standard has led to great uncertainty. Indeed,
if this were the law, electric utility steam generating
units might no longer be able to conduct the activities
necessary for the safe and reliable operation of plants
across the nation. Not surprisingly, one of the central
arguments in the enforcement cases is whether there is
any legal standard governing EPA’s exercise of discre-
tion under its enforcement reinterpretation of RMRR
and, if so, what it is. For example, EPA has argued that
it will only consider routine those maintenance practices
that are small and frequent at an individual unit, while
industry counters that EPA must consider the normal
practices within the industry as a whole. 

The problematic nature of EPA’s “routine at the
unit” standard is evident from the following example. It
is true that tires only need to be replaced every few
years. Eventually, however, the wear on the tires reach-
es a point where their continued use threatens the safe
operation of the vehicle. If the car and its tires are con-
sidered absent any context, replacing the tires may seem
non-routine for that car because the repair occurs infre-

quently for an individual car and is relatively expensive.
Additionally, without considering standard automotive
practice, it is unknowable whether replacing the tires
will be “routine” the first time it occurs. However, no
mechanic, or even recreational driver, would argue that
replacing tires is a non-routine repair simply because it
is an infrequent repair for a given car. Just like every car
eventually needs new tires, sometimes several times
over the life of the car, every facility at some point will
require new tubing, and major repairs to, or replace-
ment of, the superheater or reheater, for example,
because the normal wear on these components dimin-
ishes reliability and safety. These repairs are routine in
the course of the life-cycle of every generating facility,
and occur frequently in the industry. The central issue in
these cases is whether, when a utility needs new tires, it
should be forced by the government to overhaul its
entire engine and install the latest technology—often at
a greater cost than the original facility itself.

II. EPA Has Violated the Regulatory Compact

A. Introduction
Despite much public discussion of EPA’s NSR

enforcement cases, and the Bush Administration’s
efforts to craft a workable regulatory framework for
implementing the NSR program in the future, little
attention has been paid to the impact EPA’s actions
have had on administrative law. At its core, administra-
tive law, and the administrative state it supports, relies
on an implicit agreement between the regulated com-
munity and the government. The terms of this “regula-
tory compact” are as follows: (1) the government will
act within the bounds of its congressionally-delegated
authority; (2) it will not behave punitively by changing
the rules of the game without notice; and (3) the regu-
lated community, in addition to other interested parties
or “stakeholders,” will have an opportunity to partici-
pate in the development of agency policies. Together,
these principles make palatable (and legal) governmen-
tal intrusions into the affairs of private actors that
would have been unthinkable at the time of the
Founding. EPA’s adoption of the Browner
Interpretation, announced and implemented through
its NSR enforcement actions rather than notice and
comment rulemaking, represents a fundamental chal-
lenge to the regulatory “compact,” having effectively
dissolved the protections against unfair and arbitrary

93177_FS  11/17/04  12:49 PM  Page 8



9

New Source Review

The Federalist Society

actions by the government, and raising questions
regarding whether EPA is in fact respecting its congres-
sional delegation of authority.

Of course, manipulation of the law by administra-
tive agencies is not a new problem. The United States
Court of Appeals for the District of Columbia Circuit,
the federal court most experienced and authoritative in
administrative law matters, cogently described the phe-
nomenon in another case where EPA’s implementation
of the CAA was challenged:

The phenomenon we see in this case is familiar.
Congress passes a broadly worded statute. The
agency follows with regulations containing broad
language, open-ended phrases, ambiguous stan-
dards and the like. Then as years pass, the agency
issues circulars or guidance or memoranda,

explaining, interpreting, defining and often
expanding the commands in the regulations. One
guidance document may yield another and then
another and so on. Several words in a regulation
may spawn hundreds of pages of text as the agency
offers more and more detail regarding what its reg-
ulations demand of regulated entities. Law is
made, without notice and comment, without public
participation, and without publication in the
Federal Register or the Code of Federal
Regulations…. The agency may also think there is
another advantage—immunizing its lawmaking
from judicial review.18

Accordingly, Congress and the courts have devel-
oped two fundamental checks which preserve the regu-
latory compact’s integrity, ensuring that agencies do not
simply make up the law as they go along: the doctrine

At its core, administrative
law, and the administrative
state it supports, relies 
on an implicit agreement
between the regulated
community and the 
government.

of “fair notice,” and the procedural requirements atten-
dant upon notice and comment rulemaking. Fair notice
is grounded in the Constitution’s due process principles,
and its particulars have been refined by the courts over
the past three decades as the federal administrative state
has matured.19 Notice and comment rulemaking is, of
course, required both by the Administrative Procedure
Act (APA) generally and specifically by the CAA itself.
EPA’s efforts to impose a new interpretation of the NSR
program through enforcement litigation have ignored
both of these checks.

B. Due Process and Deference
The Constitution’s Due Process Clauses (in the Fifth

and Fourteenth Amendments) protect against the arbi-
trary or unexpected application of government power.
“Historically, and legally, the fair warning rule started
with the Due Process Clause’s void-for-vagueness doc-
trine. Since then, however, the fair warning rule has
expanded, so that the current articulation of the fair
warning rule reaches cases beyond this constitutional
scope.”20 The fair notice doctrine reflects common sense
fairness.21 First, parties have a right to be aware that con-
duct is prohibited before they are punished for it, and
second, requiring the government to articulate intelligi-
ble standards constrains arbitrary use of the govern-
ment’s power through discriminatory enforcement.

1. Fair Notice is Critical in the Regulatory Arena
Where Required Conduct or Prohibited Conduct
May Be Unclear

The Due Process Clause guaranty of fair notice is
often incorrectly perceived to be in tension with the legal
maxim that ignorance of the law is no excuse. However,
the rise of the administrative state has necessitated a dis-
tinction between inherently wrongful acts and acts that
are not inherently wrongful, but are prohibited by law.
For malum in se acts, such as robbery and murder, where
it should be obvious that the act is morally and legally
wrong, notice is effectively inherent because the wrong-
fulness is clear.22 However, fair notice is imperative for
malum prohibitum acts—acts that are wrong because a
government has declared them so, not because they are
inherently immoral or hurtful—because the wrongful-
ness of these acts is not rooted in universal first princi-
ples. Violations of administrative rules and regulations
are almost always malum prohibitum, offenses created by
the government for good reasons perhaps, but which are
not obviously or inherently “wrong.”
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As the government has extended its control over
more and more activities through an expanding admin-
istrative state, it has become harder to tell what activities
are unlawful.23 An expanding list of malum prohibitum
administrative offenses has made it increasingly diffi-
cult for regulated parties to track, and comply with,
every aspect of the law.24 This is particularly true in the
environmental area, where determining what activities
are allowed frequently requires a Sisyphean review of a
multitude of administrative regulations and interpreta-
tions.25 Outside legal counsel specializing in specific
environmental areas, whether air, water, or waste man-
agement, are now required to ensure compliance with a
host of statutes and implementing regulations for basic,
routine activities. This task, difficult under normal cir-
cumstances, becomes impossible when an agency does
not clearly articulate the requirements with which the
regulated party must comply.

As a result, courts have used the fair notice doctrine
to insulate regulated parties from essentially arbitrary
agency action. An appellate court applied for the first
time in Diamond Roofing Co. v. Occupational Safety and
Health Review Commission (OSHRC) the current fair
notice doctrine against an agency for failing to notify
adequately a regulated party of its construction of a 
regulation.26 In Diamond Roofing, the Secretary of Labor
cited a builder for failing to install guard-rails while con-
structing a roof—even though the Labor Department’s
regulations required only that guard-rails be installed
during construction of open-sided floors. Nevertheless,
OSHRC interpreted its regulations to cover roofs as well,
and found a violation in this instance. The court did not
argue that this interpretation was unreasonable. Instead,
it held that the agency violated due process principles
because it had never notified builders that “floor” could,
in certain circumstances, also mean “roof.” As the court
noted: “If a violation of a regulation subjects private par-
ties to criminal or civil sanctions, a regulation cannot be
construed to mean what an agency intended but did not
adequately express.”27

In explaining its decision, the Diamond Roofing
Court articulated a compelling justification for applying
the fair notice doctrine—to force both Congress and
Executive Branch administrative agencies to write clear
statutes and rules: “To strain the plain and natural
meaning of words for the purpose of alleviating a per-
ceived safety hazard is to delay the day when the occu-
pational safety and health regulations will be written in

clear and concise language so that employers will be
better able to understand and observe them.”28 As the
D.C. Circuit succinctly articulated in another case: “[the
regulated party] might have satisfied [the agency] with
the exercise of extraordinary intuition or with the aid of
a psychic, but these possibilities are more than the law
requires.”29 There can be no rule of law where “extraor-
dinary intuition” is necessary for a party to avoid civil
or criminal liability.

2. The Fair Notice and “Regulatory Confusion”
Doctrines

In the years since Diamond Roofing was decided,
courts have increasingly accepted the fair notice defense
in administrative law cases where regulated parties could
not have been aware of an agency’s interpretation of a
complex regulatory scheme.30 Commentators have
referred to this growing line of cases as explicating a “reg-
ulatory confusion” doctrine.31 Regulatory confusion, and
a corresponding lack of fair notice, occur when an
agency’s regulations, and its interpretation of those regu-
lations, would not be reasonably knowable to a regulated
party.32 As explained by the D.C. Circuit in the leading
case of General Electric Co. v. EPA, “[i]n the absence of
[actual] notice … where the regulation is not sufficiently
clear to warn a party about what is expected of it—an
agency may not deprive a party of property by imposing
civil or criminal liability.”33 In other words, when a regu-
lated party’s interpretation of an agency’s regulation is as
reasonable as the agency’s, and the agency has failed to
provide either definitive or consistent guidance of its
interpretation, the regulated community cannot be said to
have had fair notice of the agency’s view, and cannot be
penalized for failing to comply. 

Moreover, any notice of the agency’s position must
be sufficient to enable a regulated party, acting in good
faith and reviewing the regulations and other public
statements of the agency, to identify with “ascertainable
certainty” the standards to which the agency expects
parties to conform.34 According to the General Electric
Court, four common situations where fair notice is lack-
ing are when: (1) the regulations at issue are themselves
contradictory or confusing; (2) the agency’s interpreta-
tion, although not unreasonable, is also not obvious; (3)
where different offices or officials of an agency have
taken inconsistent or contradictory positions regarding
the interpretation and application of the agency’s regula-
tions; or (4) when the agency itself struggles to provide a
definitive reading of the regulatory requirements.35 If an
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agency fails to provide fair notice, the court must reverse
the agency’s attempt to penalize a regulated party,
though, as described below, the court may allow the
agency to apply the interpretation prospectively.

3. The Fair Notice Doctrine Is a Vital Check on The
Arbitrary Exercise of Governmental Power, and is a
Necessary Concomitant to Judicial Deference

As a fundamental, and constitutionally required,
constraint on the exercise of arbitrary governmental
power, the fair notice doctrine is fully consistent with the
deference due to an agency’s interpretation of the
statutes it is charged with implementing, and is particu-
larly critical when courts extend deference to an agency’s
interpretation of its own regulations.36 Regarding inter-
pretations of statutes, the Supreme Court recognized,
and explained, this deference in the landmark case of
Chevron U.S.A. Inc. v. Natural Resources Defense Council,37

and has more recently refined this principle in United
States v. Mead.38 In Chevron, which also involved a chal-
lenge to EPA’s interpretation of the CAA, the Court ruled
that if an agency’s interpretation constitutes a reasonable
construction of the language at issue, and if Congress has
not “directly spoken to the precise question at issue,” the
courts cannot overturn the agency’s interpretation mere-
ly because there may be other interpretations which the
judiciary believes might better achieve the legislative
purpose.39 This deference to the decisions of the
Executive Branch is designed to ensure political account-
ability, efficiency, and to avoid continuous litigation over
every agency action.

However, as the Court explained in Mead, this def-
erence also requires that an agency develop its interpre-
tation in a manner that ensures political accountability,
i.e., through rulemaking or another formal and fair
process. “The fair measure of deference to an agency
administering its own statute has been understood to
vary with the circumstances, and courts have looked to
the agency’s care, its consistency, formality, and relative
expertness, and to the persuasiveness of the agency’s
position.”40 This justification is entirely absent, however,
when an agency promulgates vague regulations and
then asserts the right to change its interpretation of
those regulations at will.41 The Supreme Court has rec-
ognized in other, related contexts that where an agency
does not follow notice and comment rulemaking, the
agency’s interpretations of a statute it administers
receives less deference from the courts.42 An unblinking
application of Chevron to regulatory interpretations that

subsumes fair notice would, in fact, give agencies an
incentive to promulgate vague regulations to avoid judi-
cial oversight.43 This, of course, is the point at which the
regulatory compact breaks down.44

An agency’s interpretation of its own regulations is
also accorded deference by courts. Bowles v. Seminole Rock
& Sand Co. is the counterpart to Chevron in this area; it
states that an administrative interpretation “becomes of
controlling weight unless it is plainly erroneous or incon-
sistent with the regulation.”45 However, much as Mead
directs courts to grant less deference to an agency that
takes less care in interpreting a statute, courts need not
accord Seminole Rock deference to agencies that do not
interpret their regulations in a reasonable manner. For
instance, “an agency’s interpretation of a statute or regula-
tion that conflicts with a prior interpretation is entitled to
considerably less deference than a consistently held
agency view.”46 Just as Chevron deference, if improperly
granted, may swallow fair notice, Seminole Rock deference
can insulate an agency from judicial oversight, green-
lighting arbitrary action, if courts refuse to closely scruti-
nize reinterpretations of regulations.

Thus, while Chevron and Seminole Rock’s assurances
that the judiciary cannot micro-manage administrative
decisions on how to implement an ambiguous statute
are crucial to administrative efficiency,47 deferring to an
agency’s reinterpretation of its regulations would allow
a politically-motivated, or merely careless, agency to
upset the regulatory compact. Indeed, so long as it
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cloaks its actions under an arguably rational construc-
tion of the relevant rule, judicial deference applied in the
regulatory context could permit an agency to alter its
interpretation and enforcement of punitive laws with-
out providing notice to regulated parties, raising severe
constitutional issues.

The Constitution’s separation of powers principles,
which have constrained the arbitrary exercise of govern-
ment power for more than two centuries, would be under-
mined by the fusion of unreviewable lawmaking and law-
interpretation authority in a single administrative body.
However, were courts to defer to an agency’s interpreta-
tion, and then reinterpretation, of its own regulations,
agencies would be permitted to play the role of law-
maker, law-interpreter, and law-enforcer.48 This independ-
ence from external controls gives agencies unchecked
power over regulated parties.49 This is not just a theoreti-
cal problem; it is a serious detriment to the regulated com-
munity because an agency may be able to immunize from
substantive challenge regulations that are not clear on
their face and any corresponding interpretive rules:

If an agency’s rules mean whatever it says they
mean (unless the reading is plainly erroneous), the
agency effectively has the power of self-interpreta-
tion. This authority permits an agency to supply the
meaning of regulatory gaps or ambiguities of its
own making and relieves the agency of the cost of
imprecision that it has produced. This state of
affairs makes it that much less likely that an agency
will give clear notice of its policies either to those
who participate in the rulemaking process pre-
scribed by the Administrative Procedure Act (APA)
or to the regulated public. The present arrangement
also contradicts a major premise of our constitution-
al scheme and of contemporary separation of pow-
ers case law—that a fusion of lawmaking and law-
exposition is especially dangerous to our liberties.50

This joining of power in one entity was rejected by our
Founders as an instrument of tyranny. For this reason,
the Supreme Court has dealt harshly with legislative
schemes that aggregated to Congress the ability to prom-
ulgate and enforce the laws,51 or to evade enforcement
decisions of executive branch officials.52 Limiting the def-
erence provided to increasingly powerful agencies when
they promulgate, interpret, and then seek to reinterpret
and enforce vague regulations would, in fact, provide
incentives for agencies to develop the clear language
necessary to give regulated parties fair notice of their

legal obligations. This, in turn, is certain to promote a
better compliance culture and advance the public policy
goals that underlie the relevant statutory scheme.

4. An Agency Cannot Use the Courts to Create
Retroactive Liability Under a Wholly Subjective,
Case-By-Case Standard That Gives No Notice of
What Conduct is Prohibited

There is an additional, and perhaps more invidious,
separation of powers problem underlying EPA’s
advancement of the Browner interpretation, which
involves a subjective, case-by-case NSR standard.
Ordinarily, liability can be imposed only after an exer-
cise of agency discretion and, under basic principles of
due process, that exercise of discretion must involve
notice and an opportunity to be heard. At the same time,
when a regulatory standard is as completely discre-
tionary as the Browner interpretation, involving a mul-
titude of factors that are not tied to any measurable
baseline, nor even quantifiable amongst themselves, the
test’s application cannot be meaningfully scrutinized by
the judiciary. Similarly, according deference to a regula-
tory interpretation embracing such a test would permit
agencies to co-opt the coercive power of the courts,
while avoiding the concomitant scrutiny that would
otherwise accompany that power. The judiciary cannot,
consistent with due process and separation of powers
principles, create liability on an ad hoc basis long after
the conduct in question occurred. However, through the
NSR enforcement cases, EPA has asked the courts to do
exactly that.

This problem, of course, can be alleviated by judicial
refusal to enforce such discretionary standards through
application of the fair notice doctrine. In such a case,
EPA and parties subject to the hopelessly standardless
“standard” would be put on equal constitutional foot-
ing, as neither the regulated party nor EPA could use the
judiciary in an inequitable manner; EPA would be
forced to promulgate regulations that conform to the
rule of law and which allow regulated parties certainty
in ordering their affairs.

5. The Fair Notice Doctrine Supplements the
Presumption Against the Retroactive Application 
of a Rule

Under the APA, a rule by definition has prospective
application only. A rule is defined as “an agency state-
ment of general or particular applicability and future
effect….”53 Moreover, retroactivity is generally disfa-
vored in the law and,54 as the Supreme Court explained
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in Bowen v. Georgetown University Hospital, a rule will not
apply retroactively absent clear and specific authoriza-
tion from Congress.55 On the other hand, a court may
allow an agency to fill in a regulatory gap if it believes
that the issue presented to the agency merely seeks to
explicate established law. Such action is not retroactive
in nature:

An interpretive rule may be applied to transactions
which occurred before the development of the inter-
pretation because it merely explains what the law
required since enactment. Thus, according to this the-
ory, when a regulatory law is translated by an
agency, the translation should be neither novel nor
unanticipated by the regulated party. Hence, admin-
istrative adjudicatory interpretations which give
retroactive application to agency rules by interpret-
ing existing legislative mandates are not really
retroactive lawmaking.56

This reasoning does not apply, however, when a reg-
ulation has already been interpreted by the relevant
agency,57 at a time when the agency should have known
that the interpretation was an issue that would arise in
the course of administering a statute or regulation,58 or
when a regulated party had previously engaged in an
activity that the agency subsequently decided raised
concerns requiring an interpretive rule.59 In these
instances, the courts are properly less deferential to an
agency’s claim that it has merely given force to an
implicit understanding already present in the regula-
tion. This is because the agency should have been on
notice of the gap in the regulation and the regulated par-
ties may have a reliance interest in the agency’s previous
inaction. Indeed, if an agency has acted to give meaning
to its rule through interpretation, deferring to a change in
that interpretation would wholly subvert the APA’s
rulemaking requirements.

When taken together with other important judicial
rulings, such as Paralyzed Veterans of America v. D.C. Arena
L.P.60 and Alaska Professional Hunters Ass’n v. FAA,61 which
prohibit an agency from changing its interpretations of its
regulations without undergoing APA rulemaking proce-
dures, as well as cases like United States v. Hoechst Celanese
Corp.62 and United States v. Chrysler Corp.,63 which guaran-
tee fair notice of agency interpretations before enforce-
ment, a trend has emerged whereby courts are limiting an
agency’s ability to promulgate regulations in ways that
might avoid substantive judicial oversight.

Judicial scrutiny of EPA’s NSR enforcement cases is

especially critical. It is doubtful that any federal agency
has ever contemporaneously brought a series of indus-
try-wide enforcement actions in an attempt to establish
retroactively a new interpretation of a longstanding reg-
ulatory program. An agency’s decision to impose
retroactively its new interpretation on an entire industry
in one fell swoop becomes a de facto legislative rulemak-
ing. Courts accord deference to agencies to ensure that
Congress’ purpose is efficiently implemented, and when
an agency attempts to abuse that deference, the courts
must use their authority to pull upon the reins. Refusing
deference is an effective means to this end; applying the
fair notice doctrine is another.64

6. Recent Examples of the Fair Notice Doctrine
Applied as a Check on Retroactive Interpretation 
of Agency Regulations

As noted above, courts can ensure that the regulat-
ed community has legally adequate notice of changing
agency views by denying deference or by declining to
penalize parties for non-compliance where the parties
lacked fair notice. The United States Court of Appeals
for the Fourth Circuit’s decision in United States v.
Hoechst Celanese Corp. illustrates the latter method.65

Hoechst Celanese involved EPA’s interpretation of the
National Emission Standards for Hazardous Air
Pollutants for Benzene. The relevant provisions estab-
lished extensive requirements for industrial facilities
that would “produce or use” more than 1,000 mega-
grams of benzene per year. Facilities that used less than
this amount were exempt from these regulations.

In Hoechst Celanese, the defendant’s facility used
benzene as a coolant and reflux agent, and recycled the
benzene constantly so that there was never more than
1,000 megagrams in use at the facility. Believing itself
exempt on this account, the defendant never filed
reports or complied with the relevant monitoring
requirements. For its part, EPA decided that, in the con-
text of these regulations, the word “use” would be
interpreted to require that the same benzene be
recounted each time it cycled through the plant’s sys-
tem—and sought substantial fines and penalties from
the defendant for failing to comply with the regula-
tion’s requirements. The Fourth Circuit concluded that
this interpretation of “use” was not “nonsensical,” and
upheld EPA’s interpretation of the term as a matter of
judicial deference.66

The court was then left with the “more difficult”
question of when, and if, the defendant had received
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fair notice of EPA’s interpretation. It considered a num-
ber of factors in this analysis, “including: 1) the plain
meaning of the regulation; 2) inconsistencies in the reg-
ulation; 3) contradictory agency interpretations; and 4)
communications between the agency and the regulated
party.”67 The court recognized the well-known adage
that “ignorance of the law or mistake of the law is no
defense.”68 At the same time, it concluded, nothing in
the regulations themselves, or in EPA’s statements
about these regulations, would have clearly indicated
to regulated parties the Agency’s understanding of the
relevant terms. In so doing the court emphasized that
the question of fair notice must be considered from the
perspective of the regulated party, not the Agency. “[I]n
addressing whether a party has received fair notice, we
look at the facts as they appear to the party entitled to
the notice, not to the agency.”69

In this connection, the defendant in Hoechst Celanese
offered evidence that several regional EPA offices, those
actually charged with enforcing the regulations, had
interpreted the relevant regulation inconsistently.
Moreover, the company had, in fact, sought an opinion
from the state officials in charge of overseeing one of
the affected facilities as to whether EPA’s regulations
applied. The state relied on an EPA memo saying that
“use” did not include recycled product, and conclud-
ed—like the defendant—that the facility was exempt.70

Because the defendant could reasonably rely on these
statements, the court found that the defendant did not
have fair notice of EPA’s interpretation until another
official, responsible for regulatory compliance, had
notified the defendant of EPA’s view that recycled ben-
zene did have to be continually re-counted in determin-
ing the amount “used” or in use at a given facility.
Therefore, the court concluded, the defendant could not
be penalized for its actions before proper notice was
provided.71

In the NSR enforcement cases, EPA provided guid-
ance to utilities, through numerous documents and
twenty-five years of enforcement practice, suggesting
that undertaking normal repair activities would not trig-
ger NSR requirements. This information was widely
known throughout the industry, and many, many utili-
ties relied upon it in making their repair, maintenance,
and replacement decisions. EPA did not challenge a sin-
gle normal repair activity until the Agency launched the
enforcement actions in the late 1990s. Even then, EPA
offered a variety of different views on what is or might

be “routine,” ultimately clarifying through a legislative
rule promulgated in October, 2003, that the activities at
issue in the current NSR enforcement actions are in fact
routine.72 Although deferring to EPA’s enforcement rein-
terpretation would certainly permit it to expand NSR
coverage in the future, a proper application of the fair
notice doctrine prohibits the Agency from imposing this
reinterpretation retroactively, unfairly penalizing the
regulated community for relying on the Agency’s earli-
er position (which has subsequently been reaffirmed
through rulemaking).

C. The Government’s Position
1. The Justice Department Memorandum 

on New Source Review
In 2001, DOJ was asked by the National Energy

Policy Development Group—a high-level interagency
body, tasked with reviewing various energy and envi-
ronmental policy issues—to review pending NSR
enforcement actions to ensure that they were consistent
with the CAA’s requirements. In particular, DOJ ana-
lyzed whether it could “properly advance in court EPA’s
views as being consistent with the CAA and applicable
regulations.”73 Specifically avoiding the policy merits of
EPA’s position, the Justice Department concluded that it
could advance EPA’s interpretation in the context of liti-
gation.74 Unfortunately, DOJ’s legal justifications for
advancing EPA’s interpretations were internally incon-
sistent and, ultimately, appear to be untenable.

The Justice Department could not, of course, have
argued that EPA had consistently construed the NSR
Program’s requirements expansively, requiring a very
narrow RMRR exclusion, as EPA’s enforcement record
contradicts this argument. DOJ instead posited that the
existing NSR regulations are so ambiguous that they
could support either a broad or narrow interpretation.
Assuming arguendo that EPA’s broad application of the
NSR Program in the future would be protected by judi-
cial deference,75 an administrative law conundrum with
respect to the past—the critical period for the pending
enforcement cases—was still created. As a matter of sim-
ple due process, an agency cannot create regulations
that are inherently contradictory, both allowing and pro-
hibiting the activity in question—and an agency certain-
ly cannot then enforce both positions against the regu-
lated community.

Not surprisingly, the DOJ Memorandum almost
entirely avoided the issue of fair notice, raising it only in
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a footnote. DOJ sought to justify its failure to grapple
with this core issue by asserting that the industry itself
did not, in its fair notice claims, “allege that EPA acted
outside the scope of the CAA and its regulations.”76 Of
course, this assertion is a non sequitur because the central
question addressed by the DOJ Memorandum was
whether, in adopting and advancing the Browner inter-
pretation in court, EPA obeyed its statutory mandate
which, in turn, requires an analysis of compliance with
the APA and other administrative and constitutional law
concerns, including due process. DOJ’s failure to address
fair notice allowed it to take a position on the lack of
authority of EPA’s prior statements without addressing
the apparent, and problematic, implications of this posi-
tion for the purposes of compliance with the fair notice
and due process requirements, thereby rendering its
analysis necessarily incomplete. Once DOJ’s position is
critically analyzed, it becomes apparent that EPA’s posi-
tion in the enforcement cases cannot be reconciled with
the Due Process Clause’s fair notice requirement.

2. EPA Failed to Make Plain its Supposed
Interpretation of the NSR RMRR Exclusion 
for More Than Thirty Years

DOJ and EPA are in a difficult bind. Setting aside
the lack of fair notice, EPA’s failure to formulate the
Browner interpretation for more than thirty years raises
due process concerns under the “void for vagueness”
doctrine.77 This is an outgrowth of the same Due Process
Clause guarantees that created and support the require-
ment of fair notice. As the Supreme Court has
explained: 

Vague laws offend several important [due process]
values. First, because we assume that man is free to
steer between lawful and unlawful conduct, we
insist that laws give the person of ordinary intelli-
gence a reasonable opportunity to know what is
prohibited, so that he may act accordingly. Vague
laws may trap the innocent by not providing fair
warning. Second, if arbitrary and discriminatory
enforcement is to be prevented, laws must provide
explicit standards for those who apply them. A
vague law impermissibly delegates basic policy
matters to policemen, judges, and juries for resolu-
tion on an ad hoc and subjective basis, with the
attendant dangers of arbitrary and discriminatory
application.78 

Numerous courts have held that a regulation cannot be
enforced against a party when its terms are so vague as

to allow arbitrary or unpredictable application by the
government.79 In general, a statute or regulation is
unconstitutionally vague if it “forbids or requires the
doing of an act in terms so vague that men of common
intelligence must necessarily guess at its meaning and
differ as to its application.”80 The DOJ Memorandum
effectively forces the relevant NSR regulations into this
category by arguing, in order to support EPA’s position,
that the existing rules “do not contain a definition of
‘routine maintenance’ that EPA now seeks to shirk. Even
taking the reading least favorable to EPA, the regulations
are silent on this and other critical terms.”81

Significantly, a regulation can also be demonstrated
to be vague by an agency’s failure to interpret and apply
it consistently.82 At this point, if EPA were correct that,
after thirty years of consistent enforcement history it still
has discretion to finally give substance to the RMRR
exclusion, then the regulations must per se have been
vague. Similarly, a lack of fair notice can be indicated by
an agency’s own internal confusion over the proper
interpretation of a regulation, and courts regularly con-
sider guidance documents and the agency’s public state-
ments to determine whether the agency had consistent-
ly interpreted its regulations and provided the regulat-
ed industry with fair notice.83 

3. The Government’s Position Also 
Would Fail a Fair Notice Analysis

The Government’s position, of course, also fails fair
notice analysis. As discussed supra, fair notice requires
that a regulated party have some warning of the
agency’s interpretation before it can be penalized for
failing to comply. The DOJ Memorandum suggested
that EPA could adopt a narrow view of the existing
RMRR exclusion because it never before defined the
term “routine maintenance.” If that were true, however,
then EPA cannot enforce such a narrow definition
against the industry until it has given the regulated
community fair notice of this construction. However,
when the historical record is examined, it is clear that
EPA had consistently applied the RMRR exclusion, until
the time of its enforcement initiative, broadly. Indeed,
the Agency had frequently explained that common
industry repair and replacement projects were “rou-
tine”—even if they required capital expenditures and
occurred infrequently in the life of a given facility.

For example, EPA in 1978 made clear that “routine
replacement means the replacement of parts, within the
limits of reconstruction, and would not include the
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replacement of an entire facility.”84 Also in 1978, EPA
said that replacement of a coal pulverizer (a large and
expensive utility boiler component) does not trigger the
modification rule.85 In 1985, EPA explained that exam-
ples of “[r]outine maintenance, repair and replacement”
include “replacement or refurbishing of components
subject to high abrasion and impact.”86 In 1986, an EPA
contractor reported that common boiler “repair/
replacement jobs include: retubing, replacing water-
walls, air heater, ductwork, or casing, and updating the
burners or controls.”87 In 1992, EPA confirmed that
whether replacement of equipment is “routine” is to be
judged based on whether that “type of equipment” is
replaced by other “sources” in the “relevant industrial
category.”88 In 1995, EPA addressed projects that involve
“restoration of lost capacity” (which are necessarily sub-
stantial replacement projects) and said: “EPA believes
that the routine maintenance exclusion already included
in the existing NSR regulations also has the effect of
excluding ‘routine restorations.’”89 State permitting
agencies, like EPA itself, have applied the RMRR exclu-
sion in a manner consistent with EPA’s established, his-
torical rule.90 By contrast, in the NSR enforcement litiga-
tion, EPA’s lawyers have advanced a completely differ-
ent view, emphasizing either that “a physical change is
‘routine’ only if it occurs at a large percentage of units in
the industry and it occurs repeatedly at such units,”91 or
that it is “a narrow exception that focuses on application
of the WEPCo factors at an individual unit.”92 

Thus, if EPA did have a longstanding and settled
view of RMRR, the Agency’s own enforcement record
before 1998 would support only a broad exclusion akin
to that claimed by the industry and promulgated by
EPA in an October 2003 clarifying rule, and EPA’s
enforcement actions constitute an attempt to reverse its
longstanding interpretation of RMRR without notice
and comment rulemaking (or fair notice).93 Regardless of
EPA’s true position, its enforcement initiative violates
either due process guarantees or the APA.94

4. The Justice Department’s Analysis in Recent
District Court Opinions

Because DOJ, through its strained analysis,
approved EPA’s actions, EPA’s enforcement scheme is
now before the courts. The two district courts squarely
confronting the propriety of EPA’s retroactive enforce-
ment have reached conflicting results. In United States v.
Duke Energy Corp.,95 the court provided a dispassionate
legal analysis of the statutory and regulatory issues pre-

sented by the case and found that EPA’s position in the
enforcement cases was inconsistent with the regulatory
requirements. The court in United States v. Ohio Edison
Co.96 instead offered a result-oriented assessment that
breaks down under close analysis. While the Duke
Energy Court did not address the fair notice doctrine
because it found EPA’s interpretation to be unlawful,
Ohio Edison incorrectly applied fair notice principles to
agency action.97

a. Brief Review of the Evidence Considered by the
Courts

The evidence considered by the courts clearly shows
that, before launching its NSR enforcement initiative, EPA
had never articulated the Browner interpretation of the
RMRR exclusion. Indeed, although EPA had promised
more specific guidance on its understanding of the exclu-
sion, it confirmed that it would follow its historic
approach in the interim. As noted in 1992 by EPA in the
preamble to one of the most significant NSR rulemakings:

A few commenters requested that EPA define or
provide guidance on “routine repair, replacement
and maintenance” activities. The … proposal did
not deal with this aspect of the regulations, nor do
the regulatory changes promulgated today.
However, the issue has an important bearing on
today’s rule because a project that is determined to
be routine is excluded by EPA regulations from the
definition of major modification. For this reason,
EPA plans to issue guidance on this subject as part
of a NSR regulatory update package which EPA
presently intends to propose by early summer.98 In
the meantime, EPA is today clarifying that the determi-
nation of whether the repair or replacement of a
particular item of equipment is “routine” under the
NSR regulations, while made on a case-by-case
basis, must be based on the evaluation of whether that
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type of equipment has been repaired or replaced by
sources within the relevant industrial category.99

After 1992, EPA repeatedly provided the regulated
community with informal guidance confirming a broad
view of the RMRR exclusion. For example, in 1995, EPA
deferred acting on a “restoration exclusion,” which
would have exempted activities undertaken to restore
an electric power generating unit to the highest capacity
achievable in the previous five years, because the
Agency believed these activities were already excluded
as RMRR. In a letter from Mary Nichols, then EPA’s
Assistant Administrator for Air Programs, the Agency
said plainly that “EPA believes that the routine mainte-
nance exclusion already included in the existing NSR
regulations also has the effect of excluding ‘routine
restorations.’”100

Similarly, in 1996, John Seitz, EPA Director of Air
Quality Planning and Standards, responded to a letter
from Senator Robert Byrd regarding the CAA’s NSPS
requirements, saying in part:

Another concern you expressed was the potential
impact of the revision on existing units. Under the
General Provisions (40 CFR 60, subpart A) for new
source performance standards, an affected facility is
defined as a unit which commences construction,
modification, or reconstruction after the date of pro-
posal. To date, no existing unit has become subject to
the utility NSPS under either the modification or
reconstruction provision. Since it is anticipated that no
existing utility unit will become subject to the revision
due to being modified or reconstructed, as defined under
the general provisions, no change to the applicability of
the revision is currently planned for this rulemaking.101

It is, therefore, hardly surprising that both before and
after the unprecedented WEPCO projects, EPA found no
electric utility sources to be in violation of the RMRR
provision until the Agency unilaterally determined to
revise, sub silencio, its understanding of that exclusion’s
reach.

b. United States v. Duke Energy Corp.
In its enforcement action against Duke Energy

Corp., EPA alleged that between 1988 and 2000 the util-
ity had engaged in twenty-nine separate projects, at
eight different facilities, each of which should have
resulted in an NSR permitting process. In ruling on a
motion for summary judgment in the case, the court
held that the regulatory construction underlying EPA’s

enforcement cases, i.e., the Browner interpretation, con-
tradicted the statutory framework implementing NSR,
as well as EPA’s enforcement history and was, therefore,
unlawful. As a result, the court never reached the issue
of fair notice. However, the court’s findings in Duke
Energy would have been more than sufficient to support
a fair notice ruling against the government if it had
reached the issue. The court ruled that not only was
EPA’s current interpretation of the relevant NSR provi-
sions unclear, but that it directly contradicted the
Agency’s prior position: 

Through the EPA’s statements in the Federal
Register, its statements to the regulated community
and Congress, and its conduct for at least two
decades the EPA has established an interpretation of
RMRR under which routine is judged by reference
to whether a particular activity is routine in the
industry. Accordingly, “once an agency gives its
regulation an interpretation, it can only change that
interpretation as it would formally modify the reg-
ulation itself: through the process of notice and
comment rulemaking.”102

c. United States v. Ohio Edison Co. and United States v.
SIGECO

In contrast to Duke Energy, the court in Ohio Edison
addressed the utility’s fair notice defense. Although the
court acknowledged that EPA, and the relevant state
enforcement agencies, had adopted conflicting interpre-
tations, the judge nevertheless concluded that Ohio
Edison Co. had not sufficiently established a fair notice
defense. Similarly, a district court in Indiana also
addressed a fair notice issue in the context of EPA’s
enforcement initiative.103 Unlike Duke Energy and Ohio
Edison, where the courts considered whether the utility

The two district courts squarely confronting
the propriety of EPA’s retroactive enforcement
have reached conflicting results. In United
States v. Duke Energy Corp., the court 
provided a dispassionate legal analysis of 
the statutory and regulatory issues presented
by the case and found that EPA’s position in
the enforcement cases was inconsistent with
the regulatory requirements. The court in
United States v. Ohio Edison Co. instead
offered a result-oriented assessment that
breaks down under close analysis.
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had notice of EPA’s “routine at the unit” standard for
evaluating the so-called WEPCO factors—laid out by the
United States Court of Appeals for the Seventh Circuit
in the WEPCO case—the court in SIGECO addressed
whether the utility had notice of the WEPCO factors
themselves. The reasoning of these opinions cannot
withstand critical analysis.

i. United States v. Ohio Edison Co.
The court in Ohio Edison denied the defendant utili-

ty’s fair notice claim—even though the court itself made
a compelling case that fair notice was lacking. Referring
to the regulatory definitions under NSR, the first page of
Ohio Edison lamented the fact that it took three decades
for EPA “to finally resolve this fundamental issue under
the Act.”104 The court even recognized that “[i]t is clear to
this Court that at various times since 1970 officials of the
EPA have been remiss in enforcing the law and clarifying
its application to certain projects.”105 Nevertheless, hav-
ing acknowledged that EPA had never properly clarified
its position with respect to NSR enforcement, the Ohio
Edison Court still found that the utilities should have
been on notice of the Agency’s interpretation. The court
briefly addressed EPA’s conflicting statements, but then
essentially ignored the Agency’s enforcement history
and what it termed an “abysmal breakdown” in the
administrative process by saying that the “language of
the CAA” alone is sufficient to put parties on notice that
the exclusion is narrow.106 “Agency statements are not of
great significance if the statements address provisions of
the law that are not ambiguous [and] [t]he law has been
clear ….”107

This conclusion is not only startling, it directly con-
tradicts every case that has examined the NSR pro-
gram’s requirements, including the Duke Energy and
WEPCO decisions.108 The Ohio Edison Court even noted
in its opinion that “there is no regulatory definition for
what is ‘routine.’”109 In fact, Ohio Edison’s introduction
and reasoning strongly indicate that the court under-
took a “results-based” analysis, wherein it determined
to find that coal-fired power plants, concededly a
major source of air pollutant emissions, were guilty of
violating the CAA. In this regard, the court noted that:
“[b]y any standard, the enforcement of the Clean Air
Act with regard to the Sammis Plant has been disas-
trous.... [T]hirty-three years after passage of the Act,
the plant to this day emits on an annual basis 145,000
tons of sulphur dioxide, a pollutant injurious to the
public health.”110 Deciding cases based on policy impli-

cations is of course not the proper role of the judiciary.
It is also the case that focusing simply on the emissions
emanating from a particular source and asserting that
such emissions, large as they are, must harm the pub-
lic health, reflects the most primitive and unscientific
approach to air quality management. If a given geo-
graphical area meets health-based ambient air quality
standards, the fact that a source or two located within
this area emits thousands of tons of air pollution does
not amount to a health threat. Indeed, reducing air
emissions just for the sake of obtaining additional
reductions is, at best, a waste of scarce societal
resources and, at worst, can create environmental
problems of its own.

More to the point, it simply is inappropriate for a
court to consider the policy implications of an agency’s
interpretation in deciding whether or not the regulated
community had fair notice of that interpretation. In
United States v. Trident Seafoods Corp.,111 for example, the
United States Court of Appeals for the Ninth Circuit
overturned a lower court’s finding of a CAA violation
where the appellant had failed to notify officials of its
intent to remove asbestos from a cannery site. The Ninth
Circuit specifically rejected the district court’s reliance
on policy arguments when fair notice was at issue: 

[W]e have no quarrel with the district court’s
analysis of the policy considerations supporting
advance notification.

There is a competing argument, however, that
notwithstanding policy concerns, the agency had
both the opportunity and the obligation to state [the
requirements] clearly in its regulations…. Thus,
reliance on policies underlying a statute cannot be
treated as a substitute for the agency’s duty to
promulgate clear and definitive regulations.112

Thus, a court addressing a fair notice argument should
not consider the policy implications of its decision or the
nature of the regulations at issue, only the clarity of the
agency’s statements in relation to the enforcement
action. If this rule is applied dispassionately, the deci-
sion in Ohio Edison cannot stand.
ii. United States v. SIGECO

In its discussion of fair notice, the SIGECO Court
reached the following conclusion: “The Court finds the
language of the [RMRR] exemption ambiguous, and can-
not conclude that the EPA’s interpretation would be
‘ascertainably certain’ to people of good faith solely on
the basis of its text.”113 This finding clearly met the stan-
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dard, set forth by the United States Court of Appeals for
the District of Columbia Circuit, in determining whether
a regulation has failed to give fair notice.114 However, the
court then went on to misinterpret the facts, and the law,
to find that the regulated community somehow should
have been on notice of EPA’s interpretation.115 In this
respect, the SIGECO Court awkwardly sidestepped the
most telling evidence of a fair notice violation: It refused
to take into consideration a non-applicability determina-
tion by the Indiana Department of Environmental
Management (IDEM), even though it fully acknowl-
edged that SIGECO had contacted IDEM about the proj-
ect at issue in the case, and the agency issued a non-
applicability determination stating that NSR would not
be triggered by the activity.

IDEM has determined that these activities will not
trigger the Clean Air Act requirements under the
prevention of significant deterioration (PSD) nor
the new source performance standards (NSPS) pro-
grams…. Specifically, we have determined that the
replacement of the existing steam tubes and turbine
blades can be considered a “like-kind replacement”
under [Indiana’s SIP] for purposes of PSD.
Additionally, this activity by SIGECO falls under
the “maintenance, repair, and replacement” exemp-
tion for [Indiana’s SIP] for NSPS…. No permit
review is necessary at this time for either prevention
of significant deterioration or new source perform-
ance standards.116

Thus, even though the state agency designated
under the CAA to oversee implementation of the NSR
program had approved the project at issue, EPA later
sued the utility for an alleged violation. The SIGECO
court dismissed this fact simply because the state’s non-
applicability determination was finalized only after the
repairs at the facility were completed.117 It took this posi-
tion after recognizing in its own opinion that “[c]onfu-
sion within the enforcing agency as to the proper inter-
pretation of a regulation is also relevant evidence to
show a lack of fair notice.”118 The court even cited to the
District of Columbia Circuit’s observation that “it is
unlikely that regulations provide adequate notice when
different divisions of the enforcing agency disagree
about their meaning.”119

Thus, the court inexplicably ignored the crucial
point. Although a non-applicability determination
issued after completion of the relevant projects could
not, by itself, bar EPA’s pursuit of a later enforcement

action, it is legally relevant to the fair notice issue. The
fact that IDEM, which had been trained by EPA, read
every EPA guidance, and had been instructed as to the
enforcement of NSR, construed the regulations in a way
directly contradictory to the Browner interpretation,
surely established that, at a minimum, there was confu-
sion over the meaning of the RMRR regulation.120 This is
undeniable evidence that the manner in which EPA
interpreted routine maintenance is at best unclear, and
at worst shows that the interpretation advanced in the
enforcement cases diametrically opposed past, consis-
tent agency practice.121

Nevertheless, the SIGECO court ultimately
declined to grant the fair notice defense because EPA
relied on the five factor test announced in WEPCO.122

The court reasoned that because SIGECO was aware
that this five factor test would be applied, there was no
fair notice problem regarding application of the regula-
tion. The court summarized its conclusion by asserting
that “[t]he Clay memo [issued in WEPCO’s applicabil-
ity determination] and WEPCO’s discussion of routine
maintenance made it ‘ascertainably certain’ that the
EPA would make a case-by-case determination by
weighing the nature, extent, purpose, frequency, cost,
and other relevant factors, to make a common-sense
finding.”123 This, of course, again missed the point.
SIGECO did not argue that it was unaware of the five
factor test; SIGECO argued that it did not have fair
notice of how the test would be applied, making it
impossible to determine “what is expected of it.”124 The
question was never what factors would apply, but
what legal standard would apply to evaluation of
those factors and therefore, what types of activities
would be exempted as a matter of course, considering
the RMRR exclusion as a whole. By focusing on the
narrow question of what factors applied, rather than
how those factors apply—whether they will be judged
on a unit-by-unit or industry source category basis—
the court failed to confront the evidence demonstrating
that the government changed its approach to NSR
without providing the industry fair notice.

Indeed, the test formulated in WEPCO and
acknowledged in SIGECO is so vague and unpre-
dictable that a regulated party might never have fair
notice of its requirements. The concept of fair notice pre-
supposes that a regulated party is capable of conform-
ing its activity to meet the requirements of law if it has
notice of the law’s existence and method of application.
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When a regulatory standard encompasses numerous
factors, none of which are tied to an ascertainable base-
line, all that exists is a regulatory mush, tailor-made to
facilitate arbitrary enforcement. 

The real-world practicalities of the NSR program
amplify the negative effects of this regulatory mush.
Under NSR, regulated actors are themselves responsible
for determining when NSR is triggered. If SIGECO is
taken at face value, and a party must know with ascer-
tainable certainty exactly what “due weight would be
given to each factor” by EPA without any guidance as to
what “due” is,125 then they cannot be held liable for inad-
vertently deciding one factor is more “due” than the
others. Forcing a regulated party to stand in the shoes of
EPA and then penalizing them for incorrectly applying a
test that IDEM, an organization whose officials were
specifically trained by EPA to implement NSR, was
unable to apply to EPA’s liking, is, in addition to being a
violation of the fair notice requirement, the very picture
of an “arbitrary” and “capricious” action.

d. EPA Unlawfully Announced its Reinterpretation
Through Enforcement Actions

In addition, the courts in SIGECO and Ohio Edison
failed to consider sufficiently the fair notice implications
of EPA’s decision to announce its revised NSR interpre-
tation through an industry-wide series of enforcement
actions. For instance, neither opinion mentions the
Supreme Court’s decision in Martin v. OSHRC,126 which
directly bears upon this point. Although Martin is large-
ly devoted to the statutory question of which govern-
ment agency has the right to interpret ambiguous regu-
lations in the Occupational Health and Safety Act,127 in
resolving this claim, the Court commented on the ques-
tion it determined to remand to the appellate court—
whether the government had reasonably interpreted the
regulation at issue, and, critically, whether the parties
had sufficient notice of that interpretation.

Rather than focus on the content of the interpretation
and its consistency with legislative intent, the Martin
Court concentrated on the process by which the interpre-
tation was promulgated in order to determine its rea-
sonableness. Significantly, the Court said that the timing
of an agency’s announcement of a new interpretation,
and whether parties had sufficient notice of the interpre-
tation, will determine to what extent the Court will
defer to the interpretation. In this regard, the Court
noted that a new interpretation, announced in an
enforcement case, may not receive judicial deference: 

[T]he decision to use a citation as the initial means
for announcing a particular interpretation may bear
on the adequacy of notice to regulated parties, on
the quality of the Secretary’s elaboration of perti-
nent policy considerations, and on other factors rel-
evant to the reasonableness of the Secretary’s exer-
cise of delegated lawmaking powers.128

The Trident Seafoods Court similarly refused to defer
to an agency’s interpretation of a regulation that had been
introduced by the filing of a lawsuit, concluding that this
was not inconsistent with Chevron. In rejecting EPA’s
interpretation of a regulation it promulgated under the
CAA, the court explained that “[o]ur conclusion is not
inconsistent with the proposition that deference is ordi-
narily owed to an agency’s interpretation of its own reg-
ulations. No deference is owed when an agency has not
formulated an official interpretation of its regulation, but
is merely advancing a litigation position.”129

EPA’s actions in notifying the regulated parties of
the Browner interpretation through a series of enforce-
ment actions, brought against numerous utilities, were
obviously in conflict with the Supreme Court’s state-
ments in Martin. Going beyond the Court’s previous rul-
ings, which held that policy positions announced for the
purpose of litigation do not deserve Seminole Rock defer-
ence, Martin makes a common sense pronouncement
that informing regulated parties that an agency has rein-
terpreted its regulations by filing lawsuits against them
denies the regulated parties the fair notice of the
agency’s interpretation that due process requires.130

D. EPA Should Have Effected its
Reinterpretation of the RMRR Exclusion
Through Notice and Comment Rulemaking

In fact, because the Browner interpretation, which
supports EPA’s NSR enforcement cases, would impose
substantive, binding obligations on the regulated com-
munity, as well as modify a prior agency understanding,
EPA could have legally adopted it only through a prop-
er rulemaking process. Under the CAA, EPA must fol-
low the established procedures of informal notice and
comment rulemaking, at a minimum, when it promul-
gates or revises the regulations governing NSR.131 As has
been noted with respect to the comparable exceptions
from notice and comment rulemaking under the APA: 

The purposes of according notice and comment
opportunities were twofold: to reintroduce public
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participation and fairness to affected parties after
governmental authority has been delegated to
unrepresentative agencies, and to assure[] that the
agency will have before it the facts and information
relevant to a particular administrative problem, as
well as suggestions for alternative solutions.132

Although agencies are permitted to use interpretive
rules, which are not subject to notice and comment,
under certain circumstances, the exceptions to APA rule-
making procedures were intended to be narrow ones.133

The purpose of the exceptions was to “accommodate sit-
uations where the policies promoted by public partici-
pation in rulemaking are outweighed by the counter-
vailing considerations of effectiveness, efficiency, expe-
dition and reduction in expense.”134 Significantly, as
noted above, when EPA properly submitted the ques-
tion of how best to implement the policies of the CAA to
the public through notice and comment rulemaking,
EPA decided that RMRR should encompass the routine
maintenance activities at issue in the NSR enforcement
cases in order to ensure efficiency and safety at utilities.
Indeed, because parties were caught unawares by EPA’s
switch to the Browner interpretation, they have over-
whelmingly challenged EPA’s policies in court.

1. Notice and Comment Rulemaking was Required
Because EPA’s Reinterpretation Imposed
Substantive Obligations on Regulated Parties

Although agencies are free to issue interpretive rules
without going through notice and comment rulemaking
procedures, if the new rule “create[s] new law, rights or
duties, the rule is properly considered to be a legislative
rule,” which can be adopted only after an appropriate
rulemaking process.135 In determining whether a particu-
lar proposal must be adopted through notice and com-
ment procedures, its practical effect is more important
than the agency’s characterization of the measure.136 As
noted by the United States Court of Appeals for the
District of Columbia Circuit in Appalachian Power Co. v.
EPA: “It is well-established that an agency may not
escape the notice and comment requirements … by label-
ing a major substantive legal addition to a rule a mere
interpretation.”137 In Appalachian Power, the court con-
cluded that a “guidance” document, issued by EPA to
interpret provisions of the CAA, should have been sub-
ject to notice and comment rulemaking. It rejected the
Agency’s argument that the document was not a final
rule, subject to judicial review, because it was not “bind-
ing.” The court instead looked at the regulation’s actual

effect on regulated parties and concluded that the rule
was binding and final, fully subject to judicial review. In
this respect it noted that:

If an agency acts as if a document issued at head-
quarters is controlling in the field, if it treats the
document in the same manner as it treats a legisla-
tive rule, if it bases enforcement actions on the policies
or interpretations formulated in the document, if it leads
private parties or State permitting authorities to
believe that it will declare permits invalid unless
they comply with the terms of the document, then
the agency’s document is for all practical purposes
binding.138

Because the guidance document had legal consequences
for companies who were subject to enforcement under
the rule, the court set aside the document.

2. Enforcement Actions Can Establish a Rule’s
Legislative Character

EPA’s enforcement actions themselves may estab-
lish the legislative nature of a rule subject to notice and
comment requirements. As explained by Robert
Anthony:

In general, a nonlegislative document is binding as
a practical matter if the agency treats it the same
way it treats a legislative rule—that is, as disposi-
tive of the issues that it addresses…. Obviously,
agency enforcement action based upon nonobser-
vance of the nonlegislative document, or the threat
of such action, bespeaks a clear intent to bind and
indeed puts it into execution. Here the eating is the
proof of the pudding.139

The United States Court of Appeals for the Fourth
Circuit applied this logic in Jerri’s Ceramic Arts, Inc. v.
Consumer Product Safety Commission (CPSC), finding that
a change in enforcement policy required a legislative
rule.140 In that case, the CPSC’s Compliance and
Administrative Litigation Staff had originally interpret-
ed an exception to consumer safety rules broadly, so as to
exclude from regulation a number of different types of
toy components. It later reinterpreted the exception more
narrowly, thereby enveloping more products within the
scope of the regulation. The CPSC enacted the change
through an interpretive statement, which was chal-
lenged. The court found that this reinterpretation was 
a rule because (in language which could easily apply 
to EPA’s actions in the enforcement cases) it “ha[d] the
clear intent of eliminating a former exemption and of
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providing the Commission with power to enforce viola-
tions of a new rule.”141 The court emphasized, as illustrat-
ed above, that “[t]he fact that the statement altered a
long-standing position cannot readily be discounted. If
‘interpretation’ is a process of ‘reminding’ one of existing
duties, a decision to modify former duties demands close
scrutiny by a reviewing court.”142

concrete form only through subsequent less formal
“interpretations.” That technique would circum-
vent section 553, the notice and comment proce-
dures of the APA.145

The importance of restraining an agency’s ability to
enforce a new interpretation of its regulations without
notifying the regulated community was confirmed and
explained in Alaska Professional Hunters Ass’n v. FAA.146 In
rural Alaska, hunting and fishing guides would also
serve as pilots, taking customers to remote lodges and
wilderness areas. Since 1963, the FAA consistently
advised these pilots that they were not governed by the
regulations that applied to commercial pilots. More than
thirty years later, the FAA concluded that it had “mis-
read” the regulations, and decided to treat these pilots
as commercial operators. The agency argued that it had
complete discretion to reinterpret rules it promulgated
without following APA rulemaking procedures. The
court flatly rejected this argument, saying that “[t]hose
regulated by an administrative agency are entitled to
know the rules by which the game will be played.”147 It
reasoned that allowing an agency to alter its enforce-
ment regime every time it has second thoughts about a
policy choice would create an untenable situation for the
regulated community. “The FAA’s current doubts about
the wisdom of the regulatory system followed in Alaska
for more than thirty years does not justify disregarding
the requisite procedures for changing that system.”148

The agency must allow affected parties to participate in
changes to the existing regulations. 

Just as the FAA had told Alaska’s bush pilots, for
over thirty years, that they were not subject to the
agency’s regulations, EPA told electric utilities (also over
a thirty year period) that routine maintenance activities
of the type challenged in the enforcement cases were
excluded from NSR.149 To the extent that there was con-
fusion about the RMRR exclusion’s scope, the ultimate
responsibility lies with EPA. “Having written the regu-
lations, the Director is responsible for their text. If the
meaning is not clear on a reasonably objective basis,
then the regulations should be changed so that no ambi-
guity remains.”150 The Agency wrote the NSR regula-
tions and interpreted them in the first instance to give
force to their original intent. Having embarked on an
enforcement campaign fundamentally inconsistent with
thirty years of established practice, the presumption
must be that EPA has abandoned that intent, and rein-
terpreted its rules without the required procedures.151

…an agency’s prolonged failure
to enforce a regulation may
itself represent an “interpreta-
tion” that requires notice and
comment rulemaking to change.

Obviously, the NSR enforcement actions brought
against utilities have legal consequences for utilities at
least as significant as those at issue in Jerri’s Ceramic Arts.
The reinterpretation of the RMRR rule, which forms the
basis of these actions, was never vetted through a notice
and comment rulemaking process, and the fact that EPA
has sought to impose the relevant obligations through a
series of unprecedented enforcement actions makes
clear the legislative character of EPA’s interpretation.
This is a fatal flaw.
3. Judicial Restraints on Agency Reinterpretation of

Regulation in the Absence of Notice and Comment
Rulemaking

Moreover, courts have frequently rejected agencies’
arguments that they have the authority to reinterpret
their own rules without providing any formal justifica-
tion, or notice, of the change.143 In fact, a growing line of
cases has articulated a standard that grants judicial def-
erence to an agency’s original interpretation of its own
regulations, but which also provides a backstop that
prohibits the agency from reinterpreting a rule without
notice and comment rulemaking—ensuring that the reg-
ulated community has the opportunity to participate in
the reinterpretation.144 As the United States Court of
Appeals for the District of Columbia Circuit has
explained:

[T]here is, to be sure, an outer limit to that deference
imposed by the Administrative Procedure Act. A
substantive regulation must have sufficient content
and definitiveness as to be a meaningful exercise 
in agency lawmaking. It is certainly not open to 
an agency to promulgate mush and then give it 
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4. EPA’s Failure to Enforce the Browner Interpretation
In this connection, it is important to note that an

agency’s prolonged failure to enforce a regulation may
itself represent an “interpretation” that requires notice
and comment rulemaking to change. Justice Clarence
Thomas noted this possibility, dissenting on behalf of
four members of the Supreme Court, in Thomas Jefferson
University v. Shalala.152 That case involved the
Department of Health and Human Service’s (HHS)
Medicare reimbursement regulations, and the extent to
which a teaching hospital could claim certain expenses
related to its educational activities. The Court ruled that,
in disallowing expenses that had not previously been
claimed by a program participant, the agency had prop-
erly interpreted its regulations.

Justice Thomas, joined by Justices Stevens, O’Connor,
and Ginsburg, argued that the Secretary of HHS’s failure
to give the relevant regulation any substantive effect for
twenty years constituted a “settled course of behavior,”
rendering implausible HHS’s sudden reinterpretation of
a regulation governing the reimbursement of Medicare
expenses.153 Two decades of consistent action “certainly
constitutes a ‘settled course of behavior,’ and I find it dif-
ficult to believe the Secretary would permit such a per-
sistent—and costly—error in the application of [these]
rules.”154 Following the adage that “doing nothing is
doing something,” Justice Thomas pointed out that
HHS’s longstanding policy of non-enforcement was
equivalent to a presumptively preferred interpretation,
the reversal of which is “suspect.”155 The agency cannot,
in accordance with administrative law and basic notions
of fairness, penalize regulated parties for relying on the
agency’s original guidance, and inaction can provide that
guidance. Thus, although the failure to enforce a regula-
tion would not estop the agency from changing its con-
struction of the rule in the future, it should not be applied
to past conduct.

The majority in Thomas Jefferson University did not
directly address Justice Thomas’s argument because it
concluded that HHS’s interpretation had not been
inconsistent over the years. However, while all of the
dissenters remain on the Supreme Court today, Justice
Blackmun—who made up the fifth vote to form a major-
ity in this case—has been replaced by Justice Stephen
Breyer. Although it is impossible to predict how Justice
Breyer would have voted in Thomas Jefferson University,
it is entirely possible that the dissent would become the
majority if a similar case were presented today. 

This would, in fact, be consistent with the Court’s
previous decision in BankAmerica Corp. v. United States.
There, the Court held that the Government could not
prohibit interlocking directorates between banks and
insurance companies.156 The Supreme Court stated, in
rejecting an interpretation of the Clayton Act that would
prohibit this practice, that “the Government’s failure for
over 60 years to exercise the power it now claims under
§ 8 [of the Clayton Act] strongly suggests that it did not
read the statute as granting such power.”157 Of particular
import was the fact that the Government agencies
charged with administering the act had for years “over-
looked or ignored the pervasive and open practice of
interlocking directorates between banks and insurance
companies,” which the Court found implausible “had it
been thought [the practice was] contrary to the law.”158

Similarly, EPA overlooked the maintenance activities
conducted by coal-fired power facilities for over thirty
years. Only once, in the WEPCO case, which involved
projects of unprecedented scope, did the Agency bring
an NSR enforcement action against a utility. Moreover, it
affirmatively told utilities that projects of the type now
at issue in the enforcement cases were properly exclud-
ed from the program. EPA’s “failure to use such an
important power for so long a time,” to paraphrase the
Supreme Court, “indicates the [Agency] did not believe
the power existed.”159

An additional factor that weighs in the favor of util-
ities in the current NSR enforcement initiative is the
Supreme Court’s refusal in BankAmerica to “depart from
[its] long-held policy of giving great weight to the con-
temporaneous interpretation of a challenged statute by
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an agency charged with its enforcement.”160 Here, the
Court rejected the Government’s interpretation of the
Clayton Act against a background of great deference. As
demonstrated earlier, courts reviewing EPA’s reinterpre-
tation of NSR need not accord great deference to the
reinterpretation, if any at all, because it is inconsistent
with earlier practice. It follows that EPA will bear the
same heavy burden borne by the Government in
BankAmerica, necessitating that it prove a consistency of
interpretation of the RMRR exclusion that simply does
not exist.

III. The Federal Government’s Internal
Inconsistency: EPA v. TVA

A. The Browner Interpretation Was a
Surprise Even to Other U.S. Government
Agencies
EPA has, of course, argued forcefully that the

Browner interpretation was its longstanding view of the
RMRR exclusion, and that the regulated community in
general, and the utility industry in particular, should
have known this. In assessing this claim, it is highly sig-
nificant that TVA does not appear to have gotten that
message. Like EPA, TVA is an agency of the United
States Government. It was created in 1933, as a center-
piece of Franklin Roosevelt’s “New Deal,” and charged
by law with the generation, transmission, and sale of
affordable power to the Tennessee River Valley—at the
time, one of the poorest and least developed regions in
the Nation.161 TVA has been operating coal-fired plants
since the 1940s—more than half a century. Indeed, fossil
fuel plants produced about 60 percent of TVA’s total
generation in fiscal year 2003, and the agency is now the
largest purchaser of coal in the Nation, buying some 45
million tons annually, and spending more than $1.3 bil-
lion each year to supply its needs. 

TVA’s particular mandate is to provide electricity at
low rates. This, of course, requires the production of
power at the lowest possible cost,162 and maintenance of
TVA’s facilities is a key factor in achieving this goal.
Across TVA’s spectrum of power facilities, including
nuclear, hydroelectric, and coal, “maintenance has been
and continues to be the key to reliable operation of a
unit throughout its useful life.”163 Conducting routine
maintenance avoids large capital expenditures necessi-
tated by major repairs. Also, pursuant to the least-cost

dispatch system of generation, if the lowest-cost facili-
ties are unavailable because of equipment failures, gen-
eration needs must be met by facilities with higher pro-
duction costs.

As the U.S. government agency with the most exten-
sive practical experience in the power generation area,
TVA was fully aware of EPA’s historical interpretation of
NSR and the requirements of all applicable regulations.
Nevertheless, EPA claimed, based on the Browner inter-
pretation, that TVA committed extensive NSR violations
at fourteen coal-fired generating units at nine of TVA’s
eleven plants. Indeed, EPA investigated TVA’s mainte-
nance activities dating back to 1978 and alleged that—
for over two decades—its sister agency had consistently
and repeatedly violated the law at its coal-fired facilities.
It is striking that a government agency would have will-
fully flouted the law so egregiously without any notice
from its fellow agency, EPA, during that time. 

EPA’s failure to notify TVA that it was violating fed-
eral regulations is even more remarkable because TVA,
as a federal agency, has worked closely with EPA to
achieve its environmental compliance responsibilities.
TVA is also required by law to report periodically on its
experience with engineering and technical issues related
to this mission. TVA’s status and statutory responsibili-
ties are especially relevant, given EPA’s repeated state-
ments, issued prior to the enforcement initiative, that
source owners can determine for themselves whether an
activity is a “modification” subject to NSR. According to
EPA, this determination calls for common sense engi-
neering judgment. TVA is, of course, the government
agency in the best position to exercise that judgment.

Significantly, instead of acceding to the Browner
interpretation, TVA has actively opposed EPA’s actions,
arguing that they are bad law and bad policy. As John
Shipp, TVA’s Vice President of Environmental Policy
and Planning, commented, “New Source Review is not
about whether TVA should or will reduce its emis-
sions…. We have been reducing our emissions and will
continue to do so. NSR is about whether we can contin-
ue to operate our plants safely and reliably.”164 Similarly,
in its annual environmental report, TVA said:

TVA complies with all requirements of the Clean
Air Act. It also routinely maintains its generating
plants to maximize their efficiency and improve
their performance—a practice that supports system
reliability and helps keep electricity costs as low as
possible. But recently the EPA began viewing this
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routine maintenance as creating a ‘new source’ of
emissions…. This change reflects a dramatic shift in
the way the EPA has interpreted these regulations
for the past 20 years.165

B.TVA’s Consistent Understanding of the
RMRR Exclusion as Much Broader Than
the Browner Interpretation is Supported by
Reports Dating to 1972

As long ago as 1972, even before the present NSR
program was adopted by Congress, TVA reported on
routine industry maintenance, repair and replacement
practices.166 This report discussed that agency’s policy of
implementing a comprehensive “preventive mainte-
nance program to provide the highest possible reliabili-
ty.”167 This included regular repair and replacement of
turbines, furnaces, feedwater heaters, fly-ash removal
equipment, and tubing necessary to keep steam pow-
ered electricity generating units in good working condi-
tion. While these replacements left the basic design of
the facilities unchanged, these activities were intended
to improve the reliability or efficiency of the generating
units within the constraints of its design capacity. 

TVA’s views are the same today as they were then.
TVA issued another report in 2000 similarly describing
the practices necessary to maintain reliable and safe
operation of utility generating units.168 The 2000 report
surveyed maintenance practices across the industry and
found that a broad range of component replacements
were routinely undertaken.169 These replacements did
not take place at regular intervals, but varied widely
within TVA and the industry as a whole. Those activities
include the component replacements at issue in the
enforcement cases. 

Significantly, TVA’s report also confirmed that it has
been standard practice to replace worn-out components
with parts that serve the same purpose, but use more
modern technology.

It has been the practice within TVA and the utility
industry for decades to replace components and
systems with state-of-the-art equipment that is
often more reliable or more efficient than the origi-
nal, sometimes obsolete, component. It is also typi-
cal for maintenance activities to include improved
maintenance and operational practices that respond
to conditions experienced during actual operation
of the unit.170

TVA in these reports confirms that the maintenance
practices targeted by the Browner interpretation have
been openly acknowledged and discussed since the
1970s. The fact that EPA never commented on these
practices, or took the opportunity to warn industry that
its policies violated supposedly “clear” legal require-
ments, strongly suggests that it is EPA’s position, and
not industry’s, that has changed.

C. EPA’s EAB Decision Affirms That TVA,
and Not EPA, Has Maintained a
Consistent Position
The decision rendered by EPA’s own Environmental

Appeals Board (EAB), although declared “legally incon-
sequential” by the United States Court of Appeals for
the Eleventh Circuit on review, demonstrates that TVA,
not EPA, has maintained a consistent position on the
meaning of RMRR. The EAB adjudicated an administra-
tive compliance order (ACO), that had been issued by
EPA, asserting that TVA had violated the NSR program
by making changes to its plants without obtaining pre-
construction permits. The EAB concluded that TVA had
violated the NSR program’s requirements.171 However,
the Eleventh Circuit subsequently vacated the EAB’s
decision, ruling that CAA § 113 (the statute’s federal
enforcement provisions) violated the Due Process
Clause as applied by EPA against TVA.172 As a result, the
EAB’s opinion has no legal force. Nevertheless, its find-
ings and reasoning are instructive because, ironically,
they support TVA’s position on the RMRR exclusion’s
proper interpretation.

In this regard, the EAB rejected TVA’s fair notice
claim because, it concluded, EPA’s interpretation of the

The decision rendered by EPA’s own
Environmental Appeals Board (EAB),
although declared “legally inconse-
quential” by the United States Court
of Appeals for the Eleventh Circuit
on review, demonstrates that TVA,
not EPA, has maintained a consistent
position on the meaning of RMRR. 
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NSR regulations should have been “ascertainable” to
TVA. The board curiously cited, as evidence that TVA
should have know that its activities were subject to NSR,
a TVA official’s statement that, “[i]f modifications pro-
posed are extensive enough to be considered reconstruc-
tion, EPA might try to apply the new source performance
standards.”173 The EAB concludes from this that TVA had
“ample notice” that the agency was engaged in “con-
duct that would be questionable.”174

In fact, however, the TVA statement suggests that
TVA thought NSPS would apply only if the project was
extensive enough to trip the “reconstruction rule,”
which automatically triggers application of new source
performance standards if a facility expends 50% of the
unit’s original costs on repairs. Triggering the recon-
struction rule therefore requires a major refurbishment
of a facility. The TVA official cited by the EAB was, 
in fact, simply stating what that agency, along with the
rest of the electric utility industry, consistently
believed—only major repairs that exceed the reconstruc-
tion threshold would trigger the new source perform-
ance standards. This is precisely what EPA, through 
its Enforcement Director, had been telling industry
regarding the RMRR standard: “[r]outine replacement
means the replacement of parts, within the limits of
reconstruction.”175

The EAB also criticized TVA’s failure to seek appli-
cability determinations for its maintenance activities.
The EAB acknowledged, however, that, “[i]t may well
be that TVA’s choice to assume the risk was influenced
by the fact that, historically, EPA had not pressed the
point through enforcement actions.”176 The opinion then
goes on to say that EPA’s lack of enforcement was
“immaterial to TVA’s claim that it did not have notice of
the regulation’s import.”177 However, it is inconceivable
that TVA, a government agency under a duty to provide
its citizens with a stable and affordable supply of elec-
tricity, would have “assumed a risk” of billions of dol-
lars in mandatory retrofitting expenses and penalties if
it believed it was violating the applicable regulations.178

Indeed, as an energy producer, TVA has been very
proactive in understanding and complying with envi-
ronmental regulations, spending billions of dollars to
comply with other environmental programs. The expla-
nation that most readily accounts for the actions of all
the parties involved in this case is that, because EPA had
consistently interpreted the RMRR exclusion in the
same way as TVA, and the rest of the industry, there had
been no need for it to approach EPA on that issue. EPA
simply had never questioned TVA’s prior actions or
given it cause to doubt its understanding and seek guid-
ance. The agencies’ understanding of the NSR pro-
gram’s requirements diverged only after EPA adopted
the Browner interpretation.

D. TVA Invested Considerably in Pollution
Controls Before the Enforcement Actions
Although TVA has actively opposed the EPA

enforcement initiative, it has also acted on its own to
reduce dramatically emissions at its facilities in response
to other environmental programs.179 Clearly, TVA has not
opposed the goal of reducing air pollutant emissions, but
only EPA’s use of the Browner interpretation of RMRR as
a means of forcing these reductions retroactively. TVA
invested more than $1 billion to comply with the acid
rain control program established in the Clean Air Act
Amendments of 1990. Additionally, in 1998, TVA adopt-
ed a clean air strategy to reduce nitrogen oxide (NOx)180

emissions at a cost of between $800–$900 million above
the cost required to comply with the 1990 amendments.
TVA has estimated that it spends almost $1 million a day
on additional controls at its coal-fired power plants.181 

As a result of TVA’s efforts, the agency has achieved
an 85 percent overall reduction in sulfur dioxide emis-
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sions at its fossil-fuel plants since the late 1970s. NOx
emissions have been reduced by about 50 percent, from
mid-1990 levels,182 and the agency has stated that the
addition of five more scrubbers—along with switching
some units to lower-sulfur coals—will reduce its sulfur
dioxide emissions 85 percent by the end of this decade.
Evidently, the locations of these scrubbers have been
chosen to provide cost-effective environmental benefits
and to improve air quality in east Tennessee and west-
ern North Carolina, areas that face particularly severe
pollution problems. “While TVA believes that it must
continue to reduce emissions, the agency is focusing its
resources where they will produce the most substantial
environmental improvements.”183

IV. ECONOMIC IMPACT

A. The Browner Interpretation Would Result
in Lost Jobs, Higher Energy Prices, and
Decreased Reliability
The overriding controversy regarding how the NSR

program should be interpreted and enforced is not
whether air quality will continue to improve—it will—
but how these improvements will be implemented, and
more importantly, at what cost to productivity, reliabili-
ty, the price of electricity, and, ultimately, American
manufacturing jobs. A narrow RMRR exclusion, result-
ing in a more rigid attitude towards NSR enforcement
overall, will in time precipitate a cascade of adverse 
consequences, including threats to the stable supply of
power, higher energy costs, lost jobs, stunted economic
development, and decreased workplace safety. If suppli-
ers are forced to decommission facilities and build
replacement capacity, a major capital investment, or are
required to install expensive pollution control technolo-
gy, the cost will ultimately be passed on to ratepayers.
Moreover, forced outages resulting from neglected
maintenance, lost generating capacity, or numerous
plants going off-line to install pollution-control equip-
ment could cause electricity shortages and price spikes
during peak periods of demand. Finally, shutting down
power facilities because of NSR enforcement will upset
the balance that Congress established between environ-
mental goals and economic growth. 

1. EPA’s Enforcement Cases Will Increase 
Electricity Prices

EPA’s NSR enforcement cases come at a particularly

troubling time, as recent increases in oil prices have driv-
en up energy costs for both business and the average con-
sumer. According to the Department of Energy’s Energy
Information Agency (EIA), even small increases in the
price of oil directly impact the nation’s economy.184 As a
matter of energy policy, the enforcement cases (and the
Browner RMRR reinterpretation that underlies them),
will force generators to use more expensive and volatile
sources of fuel at a time when energy costs are already
high. For example, as the use of coal facilities is restricted,
increased demand for natural gas will raise fuel costs
even more than already expected by utilities. The Utility
Commission of New Mexico, for example, has forecast a
15 to 30 percent increase in the cost of natural gas in the
winter of 2004–2005 because of low supply and high
demand.185 It is an economic truism that the fuel cost for
alternative energy sources will increase substantially if
utilities increase demand at a time of short supply. With
oil prices at an all-time high, forcing generators to switch
from coal-fired facilities, a domestic fuel with a relatively
low and stable price, to petroleum-fired facilities, with
much more volatile fuel costs, at a time when supplies are
already limited, is a recipe for severe price spikes and
increased costs to consumers for gas as well as electricity. 

Forcing best available control technology (BACT) or
lowest achievable emission reduction (LAER) retrofits
on existing coal-fired facilities through NSR will require
many existing facilities to choose between retrofitting
these aging facilities with extremely expensive and
inflexible pollution control devices or shutting down.
TVA alone has estimated that it will cost more than $3
billion to comply with the lawsuits already filed against
it by EPA.186 This does not include retrofitting costs for
its coal-fired facilities not challenged in the first round of
lawsuits, which will be required if EPA’s reinterpreta-
tion prevails. The expense of compliance with inflexible
BACT and LAER requirements will render some facili-
ties unprofitable. If these facilities become unprofitable,
price increases are inevitable because utilities will either
seek them directly from their regulators, or will shut
these facilities down, increasing costs as less efficient,
unrepaired facilities are dispatched more frequently
(whereupon the utilities will seek price increases from
their regulators to cover increased costs).

2. The Cost of Additional “NSR” Pollution Reductions
Irrespective of the manner in which power compa-

nies decide to comply with NSR, the impact will be felt
most by those who can least afford it. The prospects of
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increased unemployment are, of course, not limited to
jobs directly tied to the production of electricity; the
increased cost of electricity resulting from the Browner
interpretation will also cause layoffs in energy-intensive
industries such as manufacturing and refining. Working
class and lower income families will be most affected by
these job losses caused by NSR. While the economy still
struggles to rebound, and factory jobs are rapidly trav-
eling overseas to take advantage of marginally-cheaper
production costs, forcing vulnerable workers to shoul-
der the burdens of pollution reduction is a policy choice
that should be squarely confronted by elected officials in
public rather than quietly imposed by bureaucrats in the
halls of administrative agencies.

Representatives of labor and industry, as well as
urban and rural interests, have all strongly objected to
EPA’s actions. These representatives understand the
real-world impact of the enforcement cases. The
National Association of Manufacturers (NAM) opposes
EPA’s reinterpretation of NSR in these enforcement pro-
ceedings. NAM objects not only to the potential loss of
jobs from enforcement initiatives, it also emphasizes
manufacturers’ needs to make efficiency improvements
to their own pollution-emitting plants.187 In the face of
the Browner interpretation, these kinds of improve-
ments would be significantly more difficult to under-
take, and the labor that would normally be required to
perform them would go unemployed.

Labor advocates in the energy sector have similarly
underscored this concern by pointing out the potential
loss of employment for reasons unrelated to immediate
shutdowns. In a letter to Senator John Edwards in
January 2003, the International Brotherhood of
Boilermakers explained one reason that many jobs
would be put at risk without NSR reform:

[W]hen NSR is applied in an unclear and inflexible
manner to existing facilities…. facilities are discour-
aged from undertaking appropriate actions for fear
of huge penalties or long delays or both. By apply-
ing NSR in that way, we are pretty sure that
Boilermakers won’t have the opportunity to work
on projects that we know are extremely important
to energy efficiency. Further, by reducing the useful
economic life of boilers or by inaccurately setting
baselines, the existing NSR confusion undermines
the competitiveness of American job sites. And that
means some of the almost 20 million manufacturing
jobs at stake in heavy industry are placed at risk.188

The Boilermakers’ comments show that the potential job
loss would not just be a one-time shock; the competitive
disadvantage the Browner interpretation would create
would continue to plague energy-sector workers after
the initial wave of layoffs.
3. Imposing Additional Costs Through NSR

Enforcement Will Hurt the Most Economically
Vulnerable

a. The Browner Interpretation Disproportionately
Injures Rural Development and Interests

In addition to harming industries nationwide by
increasing energy costs, using the NSR program to
achieve additional emission reductions would likely
disproportionately affect rural development. According
to a 2002 study, businesses operating in non-metropoli-
tan areas spend considerably more on electricity than
their metropolitan counterparts.189 “Not only do rural

…forcing vulnerable workers
to shoulder the burdens of 
pollution reduction is a policy
choice that should be squarely
confronted by elected officials
in public rather than quietly
imposed by bureaucrats in the
halls of administrative agencies.
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businesses across all industries spend a higher propor-
tion of their total outlays on electric utility services, the
industries that are most highly concentrated in rural
communities are, on average, the largest consumers of
electric services.”190 Among these industries are agricul-
ture and mining, historic mainstays of rural economies,
and manufacturing, considered by many to be the future
of sustainable economic development in rural
America.191 In terms of electric service expenditures as a
percent of total industry outlays, these three industries
are the largest consumers of electricity.192 As a result,
rural businesses are especially sensitive to changes in
energy costs. 

The NSR enforcement cases may harm rural popu-
lations by reducing electric service providers’ contribu-
tions to local development. “Investor-owned and coop-
erative electric utilities are usually the leaders in organ-
izing and funding economic development efforts in
rural communities.”193 For example, “[e]lectric service
providers often provide incentives to businesses looking
to locate or expand in rural or distressed communities
through targeted rate discounts.”194 They also often
“provide funding for downtown revitalization efforts,
develop new industrial parks, promote tourism, and
serve as a clearinghouse for the information needs of
prospective businesses.”195 NSR enforcement may cause
these electric service providers to forego some such
efforts in order to keep up with rising costs. Thus, one
additional disincentive to locate a factory or some other
business to a rural area will emerge.

b. Urban Areas and Minority Communities Will Also
Suffer

The Browner interpretation of RMRR would also
disproportionately harm urban and minority interests.
In fact, a coalition of African American and Native
American mayors and business leaders wrote to
President Bush in May, 2002, calling for NSR reform.
The mayors wrote that “local facilities that provide our
communities with jobs and economic opportunity must
be able to perform routine maintenance and add process
improvements to keep their operations safe, reliable,
productive and, importantly, to improve energy efficien-
cy, decrease emissions and maintain competitive flexi-
bility.”196 “In our view,” the group noted, “the current
NSR program, as applied, has a disparate impact on
urban and minority communities by placing at risk eco-
nomic and energy security and improvements in air
quality.”197 The mayors, who are undoubtedly more in

touch with local realities than EPA, argued that the mis-
use of the NSR program would hurt both jobs and air
quality. While economic consequences always result
from a choice to impose pollution reductions, no policy-
maker should support an initiative that would result in
increased costs and more pollution. The concern over
NSR enforcement is therefore put in stark relief.

c. Rising Prices Disproportionately Impact the Poor
Increased electricity prices will be shouldered pre-

dominantly by the poor. The lowest-income households
pay a significantly higher proportion of their total earn-
ings for electricity usage. In terms of average annual
electric energy expenditures, households with incomes
of less than $10,000 spend 6.28 percent of their incomes
on electricity. Households with incomes from $10,000 to
$29,999 spend 2.57% of their incomes on electric energy.
By comparison, households with $30,000 to $49,999
spend only 1.84% of their incomes on electricity.198

According to the EIA, therefore, those living at or below
the poverty line pay at least 3.5 times the percentage of
their income for power as those in higher income brack-
ets. In areas already plagued by joblessness and other
economic woes, NSR will increase the already heavy
energy burdens on the poor. Advocates of misusing the
NSR program therefore hurt those least able to afford it.

4. The Browner Interpretation Threatens Stable and
Reliable Electricity Supplies

With electricity demand growing rapidly, and siting
new power generation facilities remaining a contentious
and time-consuming process, the Browner interpreta-
tion of RMRR also poses a serious threat to the stable
and reliable supply of electricity. As the workhorses of
the electric generating industry, coal-fired facilities are
critical to the supply of electricity in the United States.
According to the EIA, “[c]oal is the nation’s primary fuel
for electricity generation, representing 40 percent of
generating capability.”199 Coal facilities produce “over
half (52 percent) of the generation because coal is used
as a baseload fuel.”200 If these plants are forced to shut
down before the end of their predicted useful lives, or
go off-line to install pollution controls, the nation’s ener-
gy supply will be dramatically reduced. An analysis by
TVA indicates that, if the Browner interpretation were
legally adopted and implemented, within the first three
years there would be a loss of 10.45 percent of the total
electrical capability of their fossil fuel system. Within
twenty years, the loss would increase to more than 32
percent. The widespread difficulties in siting new facili-
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legal duty was created by the utilities’ compacts with the
public service or public utility commissions that oversee
their operations. EPA’s enforcement cases, therefore, put
facilities in a “Catch-22.” They must forego preventive
maintenance, and eventually be subjected to state and
local fines for failing to maintain the electricity supply, or
go through the costly and time consuming NSR process
on a regular basis. State authorities, of course, have put
an emphasis on reliable electricity supply. This fact once
again demonstrates the divide between state authorities
and the federal EPA on the enforcement cases.

B. The Browner Interpretation of RMRR
Makes Safety Repairs and Replacement 
Increasingly Uneconomical

As the Boilermakers Union explained in its 2003 let-
ter to Senator Edwards, the Browner interpretation
would also have an important impact on workplace
safety. “Industrial and utility boilers harness tremen-
dous forces: superheater tubes exposed to flue gases
over 2000 degrees; boilers under deteriorating condi-
tions; and parts located in or around boilers subjected to
both extreme heat and pressure.”204 Any EPA interpreta-
tion that creates incentives to delay maintenance “is
simply unacceptable to our workers.”205 In fact, EPA
itself has accepted the Boilermakers contention that its
enforcement initiative discouraged facilities from
undertaking routine maintenance that would avoid the
catastrophic failures that could severely injure workers:
“Delaying or foregoing maintenance could lead to fail-
ure of the production unit and may create or add to safe-
ty concerns.”206 When these complex, aging, and over-
worked facilities are forced to forego maintenance, the
potential hazards to worker safety are apparent.207

Thus, the “all or nothing” approach mandated by a
narrow understanding of RMRR creates perverse incen-
tives for industry—incentives to postpone or forego activ-
ities that would promote safety and dependability, with-
out a corresponding benefit to the environment.208 A brief
examination of the real world impact of the Browner inter-
pretation and the enforcement cases based upon that
interpretation of NSR demonstrates that EPA’s position
threatens worker safety, and will generate job losses in
manufacturing and mining industries, increase energy
prices, and disproportionately impact the poor and those
in rural areas. When coupled with the general inefficacy of
NSR in decreasing pollution (NSR may actually increase
pollution by preventing maintenance that could improve

ties and the long lead time necessary to bring new facil-
ities on-line will therefore create power shortages and
substantial price increases.

Additionally, according to the EIA, demand for elec-
tricity over the next two decades is expected to increase
by more than 70 percent over 1990 levels.201 At the same
time that the demand for electricity continues to grow, a
restrictive application of NSR along the lines of the
Browner interpretation is expected to result in the loss of
a third of TVA’s coal-fired generating capabilities, enough
to supply 2.3 million homes.202 In this connection, it
would take ten new 500 megawatt electricity generating
plants to make up for TVA’s shortage alone.203 A severe
energy shortfall would be a distinct possibility as utilities
across the country face the same burdens. In short, if EPA
continues to bring enforcement cases for violations of
NSR against coal-fired facilities, dramatic effects on the
nation’s energy supply are likely, if not imminent.

Of course, the East Coast blackout of 2003 powerful-
ly demonstrated the effects a small disruption in elec-
tricity supply can have on the nation and the economy.
The largest blackout in American history was caused by
a brief shutdown in a single facility, yet it left 40 million
people in eight states, about one in seven Americans,
without electricity. Financial losses related to the outage
were estimated at $6 billion. Current NSR enforcement
policies magnify the risk that a similar occurrence will
take place. If EPA’s enforcement actions prevent facili-
ties from engaging in routine repairs that ensure their
facilities will remain operational, outages of the type
that started the blackout will become more frequent. 

In the wake of the 2003 blackout, numerous bills,
seeking to impose broad reliability standards and severe
penalties on the electric utility industry, were introduced
in Congress. While Congress is considering these pro-
posals, and working to pass reliability legislation, the
EPA enforcement initiative continues to undercut
Congress’s effort—by enforcing NSR in a manner that
effectively prevents utilities from undertaking mainte-
nance activities necessary to maintain the reliable supply
of electricity. Rigid NSR enforcement, based on the
Browner interpretation, may also prevent facilities from
engaging in repairs necessary to meet their existing legal
duty to provide a stable supply of electricity. Utilities
that own and operate electricity-generating stations have
long been under a legal duty to maintain and operate
their facilities in a way that ensures the safe, reliable, and
efficient supply of electricity to their consumers. This
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efficiency), the real impact of NSR is evident. As EPA itself
concluded in its report to the President: “concern about
the scope of the routine maintenance exclusion is having
an adverse impact on projects that affect availability, relia-
bility, efficiency, and safety.”209 Put simply, the enforcement
cases are the worst kind of bad policy: the kind that works
against its own goals.

V. New Source Review Is An Ineffective
Pollution Reduction Measure
There is little doubt that EPA’s NSR enforcement

cases are premised upon a fundamental misconstruction
of the program’s purposes. Environmental activists rou-
tinely claim that existing industrial facilities in general,
and power plants in particular, were merely “grandfa-
thered” when the current CAA regime was adopted in
1970, with the NSR program ultimately serving as the
means to force the decommissioning of such facilities
after a certain lifespan. In fact, however, nothing in the
CAA—including the NSR program—was designed to
force older facilities to be decommissioned, or, more par-
ticularly, to prevent their continuing repair and mainte-
nance so as to ensure the safety, efficiency, and reliability
of their operations. Nor, for that matter, was NSR ever
envisioned as an “existing source review” program to
force emissions reductions from facilities as they age.
Rather, NSR was established as a means of managing emis-
sions growth; i.e., to ensure that existing sources did not
increase their original capacity to emit regulated pollu-
tants, and to ensure that such facilities installed addition-
al pollution controls when, and if, a plant was modified
to create new and previously unregulated emissions.210

The “grandfathered” paradigm promoted by activists
and by the Browner interpretation of NSR turns this care-
fully crafted system on its head.

A. The Browner Interpretation of NSR
Violates Congress’ Conception of the CAA
Perhaps the most persistent and pernicious miscon-

ception about NSR is that it was a short term “grandfa-
thering” provision, a grace period granted upon passage
of the CAA to existing facilities. In fact, Congress has
always understood, and EPA has repeatedly recognized,
that power facilities have an expected operating life of
up to 75 years, with a 60 year average-life expectancy.
For example, in a 1989 air emission trends study used in
calculating the required emissions caps for the CAA’s

Title IV Acid Rain program, the Agency “assumed that
net dependable capacity and reliability of existing
power plants would be maintained at design levels for
their entire 55 to 65 year lifetime.”211 EPA provided this
analysis to Congress, and consistently assumed that
refurbishments would take place as necessary to achieve
these average life spans without triggering NSR.

In fact, when it enacted the CAA in 1970 and then
adopted the current NSR program in 1977, Congress
concluded that requiring existing air emission sources to
install state-of-the-art pollution control devices was an
inefficient and costly way to regulate air pollution.
Rather, it recognized that “building control technologies
into new plants at time of construction will plainly be
less costly than requiring retrofit when pollution control
ceilings are reached.”212 As a result, the NSR program
was designed to ensure that new facilities conform to
strict pollution controls, while imposing new regulatory
burdens on existing facilities only when they undergo a
“modification”—permitting existing sources to conduct
activities that are in the normal course of business and
that merely allow a facility to operate at a level consis-
tent with its original design. The reason there are a num-
ber of broad exclusions from the NSR program, includ-
ing the “pollution control” exclusion (allowing pollu-
tion control devices to be installed without triggering
NSR), the hours of operation exclusion (allowing an
increase in hours of operation and a resulting increase in
actual emissions), and the fuel switching exclusion
(allowing a facility to use other fuels it was designed to
accommodate), is because they are all fully consistent
with NSR’s modest regulatory purpose—to require
installation of pollution control equipment when non-
routine projects are undertaken that will increase the
capacity of a facility to emit.213

The RMRR exclusion was, of course, created in this
context—to permit activities that were expected to be
undertaken in the normal course of business and that
simply allow a facility to operate in a manner consistent
with its original design. Significantly, many critical com-
ponents of a unit, including tube components, have
much shorter life-spans than the facility as a whole. It
has long been routine industry practice to replace these
major components when they deteriorate or break dur-
ing a plant’s life. These activities do not “extend” the
expected life of a facility, they merely allow a facility 
to realize its predicted service life. Indeed, almost 50% 
of units currently operating had to undergo such an
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activity within five years of coming on-line.214 Moreover,
on average, every generating unit undergoes at least one
of these activities every year. Nevertheless, although
replacement of economizers, reheaters, portions of fur-
nace walls, and other components are all predictable
maintenance activities from the time a steam electricity
generating facility goes on-line, under the Browner
interpretation they would require NSR permitting. This
means that the frequent repair and replacement projects
needed to keep facilities operating safely and reliably
throughout their useful lives would trigger NSR over
and again.215

The implications of EPA’s stance in the enforcement
cases become even more problematic when its applicabil-
ity to all major sources, including factories, industrial
facilities, and utilities, is considered. If NSR were intend-
ed to force the decommissioning of power plants, it
would also require decommissioning most industrial
facilities, including all heavy manufacturing facilities that
rely on industrial boilers for their output. There is noth-
ing in the CAA’s legislative history suggesting any intent
by Congress to create an NSR program that would effec-
tively “phase out” American industry. NSR’s purpose
was, and is, very straightforward: new facilities should
install up-to-date pollution control equipment during
construction and existing facilities should meet those
standards if and when they construct new emitting
capacity, i.e., when they are “modified.” NSR was not
designed to require constant updates to pollution control
equipment every time a plant was repaired.

B. NSR Was Not Intended to Force
Emissions Reductions

Moreover, the purpose of the NSR program was not
to force additional “emissions reductions” from power
plants, or any other existing facilities. EPA itself has
acknowledged that the program’s purpose was only to
prevent pollution increases:

[T]he purpose of the NSR provisions is not to com-
pel emissions reductions from existing sources, but
to limit emissions increases resulting from physical
or operation changes. This is evident from the statu-
tory requirements. The NSR provisions are trig-
gered only where a new source or a modification to
an existing source results in a significant increase in
emissions. If Congress had intended NSR to compel
decreases in emissions, it would be irrational for the
requirement to be triggered only when a facility, in
fact, increases its emissions.216

EPA has, therefore, abused its administrative discretion,
in violation of the APA and due process guarantees, by
using its enforcement authority to transform the NSR
program into one of the most costly, inflexible, and
inequitable environmental programs in history.217 This
pollution reduction “strategy” is ill-suited to forcing
pollution reductions because the costs of reductions will
be spread asymmetrically across the industry, depend-
ing on which companies EPA decides to target.
Moreover, the all-or-nothing costs of NSR prevent facil-
ities from choosing the most efficient and cost-effective
reductions.

C. The Browner Interpretation of NSR Would
Harm the Environment by Discouraging
Innovation

In a recent assessment of the NSR program, EPA con-
cluded that, at least as implemented using the Browner
interpretation, it would discourage facilities from under-
taking activities that would benefit the environment and
reduce emissions.218 In particular, EPA estimated that the
cost and delay of the NSR process “can add a year or
more to the time needed to review proposed plant modi-
fications, and cost over $1 million.”219 As EPA concluded
in its report to the President, even if the projects would
ultimately be approved by EPA, utilities are “likely to
forego efficiency improvements in order to avoid the
uncertainty, delays and potential costs associated with
NSR applicability.”220 Each foregone project is a lost
opportunity to reduce emissions or to increase power
generation without increasing emissions. 

For example, under the Browner interpretation, EPA
concluded that it was not RMRR for a generating facili-
ty to replace old worn turbine blades with a new, more
efficient turbine (known as “Dense Pack”) that would
have increased generating efficiency without increasing

As EPA concluded in its report to the
President, even if the projects would
ultimately be approved by EPA, utilities
are “likely to forego efficiency improve-
ments in order to avoid the uncertainty,
delays and potential costs associated
with NSR applicability.”220
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fuel consumption. A unit’s efficiency represents the rela-
tionship between the units of electricity produced per
unit of fuel. Thus, if a facility increases efficiency, it can
meet its generation requirement using less fuel and gen-
erating fewer emissions. In using NSR rules to discour-
age the use of more efficient technology, EPA bluntly
admitted that the Browner interpretation served to pre-
vent plants from increasing their efficiency, even though
increased efficiency benefits the environment: 

The purpose of the Dense Pack project, to significant-
ly enhance the present efficiency of the high pressure
section of the steam turbine, signifies that the project
is not routine…. It would result in greater efficiency
above the level that can be reached by simply replac-
ing deteriorated blades with ones of the same design
and, in addition, will substantially increase efficiency
over the original design. Specifically, the Dense Pack
upgrade would not only restore the 7 percent of the effi-
ciency rating lost over the years at each unit but would
improve the unit’s efficiency by an additional 5 percent
over its original design capacity.221

EPA thus effectively acknowledged that it was using
NSR to encourage facilities to install old, inefficient tech-
nology that increases pollution. Under a cap-and-trade
program, or any modern method of pollution control,
the government would encourage facilities to undertake
projects like this turbine replacement.222 However, the

shortsighted, all-or-nothing approach inherent in the
Browner interpretation threatens to punish facilities that
attempt to reduce pollution if those reductions are not
achieved exclusively through installation of expensive
“end-of-pipe” retrofits. Any policymaker, member of
industry, or environmentalist can plainly see that this
policy is worse than inefficient: it is destructive.

In fact, activities that enhance the efficiency and reli-
ability of plants clearly were included in the original
ambit of the term “routine maintenance.”223 The RMRR
exclusion is a common-sense provision, which allows
facilities to undertake ordinary and necessary repairs
that do not change the basic design parameters of the
facility. As the 1992 WEPCO rule explained: “where an
improvement involves a routine change, it is excluded
from the NSR definition of ‘major modification.’”224 The
fact that these activities are designed to keep existing
plants in service is consistent with Congress’s purpose
and intent in enacting the NSR program. The Browner
interpretation of the RMRR exclusion is thus both con-
trary to the CAA’s legislative history and counterpro-
ductive as a policy matter.
1. Congress Has Abandoned Obsolete “Command-

and-Control” Strategies
Significantly, EPA’s efforts to transform NSR into a

new engine for achieving emissions reductions is incon-
sistent with Congress’s later, more effective pollution
control measures. For example, when deciding how to
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best reduce sulfur dioxide (SO2) emissions as part of the
1990 Clean Air Act Amendments, Congress enacted a
cap-and-trade program in Title IV of the CAA. It specif-
ically rejected imposing a case-by-case BACT retrofit
requirement on every affected source of SO2 emissions,
which is exactly the policy now advocated by EPA in the
enforcement cases.225

Those market-based pollution control measures,
which apply to existing facilities, have reduced emis-
sions far more than NSR, and at a much lower cost. The
Congressional Research Service (CRS) concluded that
cap-and-trade programs developed since NSR was
enacted in 1977 have proved far more effective at reduc-
ing pollution than NSR. Specifically, CRS noted that
Title IV of the CAA reduced SO2 emissions more in its
first year of implementation than NSR has in its 20 year
existence.226 Existing facilities have exceeded the goals of
Title IV, resulting in significant reductions in pollution
from existing sources with almost entirely voluntary
compliance.

In short, the NSR program is a relic of the outdated
and inefficient command-and-control policies of the
past, and any attempt to make it a centerpiece of clean
air strategies, through a series of enforcement cases
based on the Browner interpretation or otherwise, is
unwarranted and threatens the success of Title IV and
similar strategies. As facilities are required, whether
through ordinary NSR processes or as a result of consent
decrees resulting from EPA enforcement actions, to
install the most stringent pollution controls, the market
for Title IV credits produced by others is reduced,
undercutting the entire system. Byron Swift, Director of
the Energy and Innovation Center at the Environmental
Law Institute, made this point in an article arguing that
technology-neutral cap-and-trade systems should
replace rate-based standards because market systems
have proven to be more effective at reducing air pollu-
tion overall.227

In this regard, Swift has persuasively argued that
current NSR regulations decrease investment in innova-
tion, discourage operational changes that can be highly
cost-effective in favor of expensive capital investments,
and restrict technology choice by favoring end-of-pipe
solutions over other, cleaner processes.228 Moreover, he
noted that “[a] final irony is that in a cap-and-trade sit-
uation, or in nonattainment areas where the CAA
requires any new source to fully offset its emissions with
matching reductions from existing sources, there are no

actual environmental benefits as there are no net NOx
reductions even after the very high cost imposed by
NSR.”229 EPA’s Assistant Administrator for Air and
Radiation, Jeffrey R. Holmstead, echoed this view,
explaining that “[i]n the context of a stringent cap pro-
gram of the kind that I know the President has proposed
… the New Source Review program becomes entirely
redundant. It honestly has no additional benefit to the
environment.”230 Indeed, imposing unit-by-unit controls
leaves no room for emissions trading. This is the
inevitable consequence of the wrong-headed policies
being advocated in enforcement actions. 

2. Non-NSR Pollution Control Programs Are Working
Even absent NSR requirements, existing facilities

have consistently and dramatically reduced emissions.
According to a September, 2004, report prepared for the
Foundation for Clean Air Progress, “[m]any areas that
previously violated [National Ambient Air Quality
Standards (NAAQS)] are in full compliance—and, while
portions of the U.S. continue to experience periodic vio-
lations of the NAAQS, both the frequency and severity
of those violations have declined.”231 This stands in con-
trast to “the common misimpression that the nation’s air
quality is poor and becoming poorer.”232 While electrici-
ty generation has increased by 66 percent since 1980 and
the usage of coal as a fuel source has increased by 74
percent, SO2 emissions from coal-burning power plants
have dropped by 26 percent. Further, emissions of NOx

have been reduced by 19 percent, and those of particu-
late matter by 76 percent. This is because existing gener-
ating facilities are still required to implement compre-
hensive pollution control measures to comply with var-
ious state and federal requirements.233 
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Overlapping statutory and regulatory requirements
provided by federal and state regulations are now in
place to ensure that pollution reductions continue. EPA
itself made this point in its brief in support of the
Equipment Replacement Rule, which demonstrates that
numerous other programs serve to prevent existing
sources from increasing emissions:234

Emission sources are subject to numerous require-
ments under the Clean Air Act, none of which are
changed by the ERP Rule. Examples of these con-
straints include a cap on sulfur dioxide emissions
from electric utilities imposed through the acid rain
program mandated by Title IV of the Act, regional
controls on volatile organic compounds and NOx
designed to control ozone in the Northeast, and cate-
gory-specific controls such as New Source
Performance Standards. The National Emissions
Standards for Hazardous Air Pollutants (“NESHAP”)
establish limitations on emission of hazardous air pol-
lutants from large and small stationary sources.
Moreover … sources in upwind states that contribute
to ozone non-attainment … are also subject to controls
on NOx emission that will take effect in 2004 as a
result of EPA’s “NOx SIP Call.”

In addition to the many federal programs to con-
trol emissions of different pollutants, the states
retain powerful tools to impose further limitations.
If a state were to determine that an emission
increase at a particular source—which under the
old rule would have triggered NSR, but which
under the ERP rule does not—would impair attain-
ment of the NAAQS or PSD increments, or other-
wise pose a threat to human health or the environ-
ment, the state must address those emissions
through numerous mechanisms available to it.235

Additionally, in implementing the NAAQS estab-
lished by EPA at a level adequate to protect the public
health, each State must assume that the sources within
its non-attainment areas will operate at their full capac-
ity to emit—even though this is rarely the case.236 Thus,
any increase in operation at a facility will remain within
that facility’s permitted capacity to emit, as taken into
account in formulating the applicable SIP. By contrast,
NSR, under the Browner interpretation, artificially
forces such plants into deteriorated performance by dis-
couraging, and even preventing, routine maintenance.

The proposed Clean Air Interstate and Mercury
rules provide additional regulatory mechanisms that

will continue to reduce utility emissions. The Clean Air
Interstate Rule, for instance, will dramatically reduce
SO2 and NOx emission in the Eastern United States
through a cap-and-trade system.237 The proposed rules
mirror, in many respects, the President’s Clear Skies pro-
gram, which would provide a national cap-and-trade
system for these emissions. As EPA has said, the
President’s proposal will reduce emissions “faster,
cheaper, and with more certainty” than alternative pro-
grams.238 EPA acknowledged that this mechanism is bet-
ter than command-and-control regulations like NSR
because “[t]he Clear Skies approach would deliver guar-
anteed emissions reductions of SO2, NOx, and mercury
at a fraction of command-and-control costs, increasing
certainty for industry, regulators, consumers and citi-
zens, while maintaining energy diversity and affordable
electricity.”239

Thus, overall, EPA has reinterpreted the RMRR
exclusion in a way that fundamentally departs from the
congressionally-mandated program, overstepping their
constitutional authority and ignoring Congress’s man-
date that the NSR program apply only to facilities that
undertake projects that increase maximum emitting
capacity. The Browner interpretation is unsupportable
as a matter of administrative law, but, perhaps more
importantly, is an inefficient and ineffective way to pro-
tect the environment, one contraindicated by modern
market-based approaches to reducing pollution.

VI. Federalism
EPA’s NSR enforcement cases also implicate impor-

tant federalism concerns. From the earliest days of feder-
al air pollution regulation, Congress has primarily looked
to the States to enforce the CAA, and this has especially
been the case for NSR.240 States have, in fact, consistently
interpreted their NSR programs (which must include the
RMRR exclusion) to permit like-kind replacements that
do not increase the baseline capacity of a generating

NSR, under the Browner interpre-
tation, artificially forces such
plants into deteriorated perform-
ance by discouraging, and even
preventing, routine maintenance.
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unit.241 When EPA challenged this understanding of the
exclusion by bringing the enforcement cases, the Agency
undercut the fundamental balance that had existed
between state and federal authorities in enforcing the
CAA. This assertion of federal control over state respon-
sibilities conflicts with the CAA’s history and purpose,
and poses a significant threat to the principles of federal-
ism, without which the current national pollution control
strategy contained in the CAA could not work. 

A. Enforcing the CAA is Primarily a State
Responsibility
The CAA is premised on state control over pollution

reduction decisions. As Congress determined in enact-
ing the statute, “air pollution prevention … at its source
is the primary responsibility of States and local govern-
ments.”242 The result has been a unique, and highly suc-
cessful, federal/state partnership.243 Although the feder-
al government establishes national air quality standards
by promulgating NAAQS, the States are responsible for
developing and implementing individual State
Implementation Plans (SIPs) to meet those require-
ments.244 In frequently-cited language, the Supreme
Court described this arrangement as follows:

[EPA] is plainly charged by the Act with the respon-
sibility for setting the national ambient air stan-
dards. Just as plainly, however, it is relegated by the
Act to a secondary role in the process of determining
and enforcing the specific, source-by-source emis-
sion limitations which are necessary if the national
standards it has set are to be met…. The Act gives the
Agency no authority to question the wisdom of a State’s
choices of emission limitations if they are part of a
plan which satisfies those standards [of the CAA.]245

Indeed, so long as a State’s air quality plan meets federal
standards, EPA must approve a state’s proffered SIP.246

Congress’s decision to permit EPA to modify a State’s
SIP only under certain, limited circumstances is a clear
manifestation of its intent that the Agency exercise a sec-
ondary role in CAA implementation and enforcement
decisions.247 That role was reaffirmed in 1990 when the
CAA was last amended. As noted by the Senate floor man-
agers of the legislation that became the Clean Air Act
Amendments of 1990, with respect to the proposed CAA
permitting program under what would become Title V:

The permit program is predicated on the principle
that the primary responsibility for its day-to-day

administration will rest squarely with the state and
local air pollution agencies. While EPA has an
important role of providing guidance and over-
sight, the agency should not unduly interfere with the
states’ implementation of the permit program.248

Thus, because the NSR program is a part of each state’s
SIP, states are responsible for enforcing its requirements,
and the Federal Government is relegated to a “second-
ary role.”249

In contrast, the NSR enforcement cases represent an
attempt to strengthen the federal government’s authori-
ty over these quintessentially state decisions. By reinter-
preting the RMRR exclusion, and bringing numerous
enforcement actions based on that reinterpretation, EPA
is asserting its primacy in enforcing this important CAA
program. This claim represents a fundamental break
from the CAA’s structure and design, with severe conse-
quences for the way in which regulated parties, the
States, and the Federal Government currently interact.250

B. The Regulated Community is Entitled to
Rely on Interpretations Proffered by State
Authorities

Thus, the legal battle over the meaning of the RMRR
exclusion is fundamentally a dispute about who has the
right to interpret SIPs, and whether regulated sources
are entitled to rely on interpretations provided to them
by the state authorities actually charged with adminis-
tering and enforcing those programs. Courts adjudicat-
ing the relationship between the Federal Government
and States under the CAA have found that the States’
interpretation controls because each of the SIPs are, in
fact, a species of state law. For example, in Florida Power
& Light Co. v. Costle, the United States Court of Appeals
for the Fifth Circuit rejected EPA’s attempt to revise
Florida’s SIP, finding that state authorities have the pri-
mary role in interpreting and enforcing that law.251 As
the court noted: “EPA is to be accorded no discretion in
interpreting state law. Quite the contrary is true: ‘(the
United States) should defer to the state’s interpretation
of the terms of its air pollution control plan when said
interpretation is consistent with the Clean Air Act.’”252

Therefore, the court concluded, EPA had abused its dis-
cretion by “entangl[ing] itself in a matter beyond its
proper concern.”253

Over the past thirty years, the RMRR exclusion has,
in fact, been interpreted and enforced by the States in a
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consistent manner, permitting both like-kind replace-
ments and other activities necessary to keep electricity
generating units operating in a safe, efficient, and reliable
manner. As clearly suggested by the Florida Power & Light
Court, such existing interpretations of SIP provisions con-
trol, at least until EPA has adopted a different or contra-
dictory interpretation through the notice and comment
rulemaking process, because the construction of state law
is, first and foremost, a matter for state officials. The fed-
eral government’s attempt to force the Browner interpre-
tation on the States, through widespread and simultane-
ous enforcement actions, represents an attempt to “usurp
state initiative in the environmental realm, and thus to
disrupt the balance of state and federal responsibilities
that undergird the efficacy of the Clean Air Act.”254

C. Many State Officials Have Objected 
to EPA’s Actions
Not surprisingly, state officials across the country

have confirmed that EPA’s actions in the enforcement
cases are inconsistent with their own construction of the
RMRR exclusion. Indeed, in an effort to preserve the
CAA’s cooperative federalism, nine states intervened to
support EPA’s ERP Rule. In this context, the States reiter-
ated that they “are responsible for implementing and
enforcing the Act’s New Source Review requirements.”255

These nine states also confirmed that the Browner inter-
pretation contradicts their previous understanding of
NSR, saying that the policies EPA advocated in their
enforcement cases “will have a negative effect on them—
inter alia, by increasing the costs of enforcement, con-
stricting their enforcement options, and frustrating the
achievement of the Act’s pollution control goals in a
more efficient and cost-effective manner.”256

Similarly, the court’s fair notice opinion in SIGECO
cited numerous state officials responsible for overseeing
NSR compliance of the facilities in question who active-
ly challenged EPA’s “enforcement case” interpretation
of the RMRR exclusion. For example, George Meyer, the
former Secretary of the Wisconsin Department of
Natural Resources, testified that he was “troubled” by
the “retroactive enforcement” of EPA’s enforcement ini-
tiative, noting that:

Guidance had been given by the delegated agency,
ourselves, based on what our—what we thought
the regulations and guidance to be and that we
thought that was informed advice, informed advice
because our people had gone through training from
U.S. EPA on this. And in some cases, in individual
decisions, specific concurrence had been given by
U.S. EPA, and to go back and question those deci-
sions and then base an enforcement action on it
troubled me. As I headed our enforcement division
for a dozen years, that’s something that I clearly
was troubled by.257

The confusion and concern of these state officials is
understandable considering that many had understood
EPA’s prolonged silence regarding their well-settled
implementation of the RMRR exclusion to represent an
endorsement of their actions. For nearly thirty years,
federal officials had not questioned the States’ sanction-
ing of routine maintenance activities, until EPA’s
enforcement initiative not only told states that they were
improperly interpreting the RMRR exclusion, but also
began imposing retroactive liability on the regulated
parties who had relied on the States’ interpretations.

D. The States That Support EPA’s
Enforcement Cases are Attempting 
to Impose Their Regulatory Choices 
on Other States
There are, of course, a number of States—largely in

the Northeast—that support EPA’s NSR enforcement
cases, and that have opposed the Agency’s effort to fur-
ther clarify the RMRR exclusion’s metes and bounds
with the ERP Rule. However, these States’ motives are
far from pure—they are in fact attempting to shift the
burden of the environmental choices they have made
onto States that have made different choices. The
genius of the CAA is that it establishes national air
quality requirements that are then implemented by

For nearly thirty years, federal officials
had not questioned the States’ sanctioning
of routine maintenance activities, until
EPA’s enforcement initiative not only told
states that they were improperly inter-
preting the RMRR exclusion, but also
began imposing retroactive liability on 
the regulated parties who had relied on
the States’ interpretations.
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each of the States based on local circumstances. All
roads may lead to Rome under the CAA, but there are
many different routes to take. Under this system, the
States are entitled to choose how to distribute the bur-
dens and costs necessary to meet federal requirements
most equitably among their own populations. Some
States have chosen to impose significant costs on sta-
tionary sources of regulated pollutant emissions, which
are then passed along indirectly to the consumer or
born by the shareholders of the relevant companies.
Others have chosen to impose these burdens more
directly on all citizens by, for example, adopting stricter
motor vehicle inspection and maintenance require-
ments. Neither choice is more or less legitimate under
the CAA, although each entails different social and
political costs. In addition, especially in the area of elec-
tricity generation, certain States have additional envi-
ronmental requirements, or economic circumstances,
that result in higher prices than elsewhere.

States that have made the choice to impose greater
burdens on stationary sources should not be permitted
to off-load part of the very real costs of those choices
onto States that have made different choices, or that
have different social and economic circumstances. This,
however, would be the result if the States that argue for
national application of the Browner interpretation are
permitted to prevail in either advancing EPA’s enforce-
ment actions or in challenging the 2003 ERP Rule itself.
Moreover, not only would this permit the policy choices
made by a few, predominantly northeastern, States to be
imposed on the rest of the country (in direct contraven-
tion of the CAA’s own federalism principles) but it
would result in disproportionate costs being retroactive-
ly imposed on States that had, for nearly three decades,
taken a broad view of the RMRR exclusion consistent
with congressional intent.

Neither EPA, nor those States that have been unable
to achieve their policy ends—for some, the ultimate
phase-out of coal-fired electricity generating units—
through failed amendments to the CAA should be per-
mitted to impose their preferred policy outcomes by
reinterpreting the existing rules, effectively avoiding the
fair and open policy debate inherent in the legislative
process. This has, of course, been tried before, with no
success.258 Instead, Congress has consistently supported
the continued use of existing coal-fired facilities while
encouraging implementation of pollution reduction
through both regional and national cap-and-trade

programs. This choice must be both respected and
defended by EPA and the States.

VII. Conclusion
Over the past six years, EPA has pursued its NSR

enforcement cases, based on the Browner interpretation,
without regard to either the legal or policy implications
of its actions. This initiative conflicts with thirty years of
well-settled enforcement practices, and is based on a
reinterpretation of agency regulations that allows the
government near-limitless discretion in choosing against
whom it will enforce NSR. The Agency’s actions violate
the fundamental compact, requiring fair notice and an
opportunity to participate in administrative rulemaking,
between the government and the regulated community.

EPA’s efforts to portray these cases as an attempt to
reduce pollution from “grandfathered” sources misrep-
resents both the history and intent of the NSR Program.
Congress created NSR to control new sources of air pol-
lutant emissions, not to force reductions from existing
sources. EPA itself has recognized that NSR, as interpret-
ed in the enforcement cases, may result in increased pol-
lution as plants are prevented from undertaking mainte-
nance activities that will preserve or increase the effi-
ciency of existing facilities. Additionally, modern and
efficient cap-and-trade programs have demonstrated
the ability to reduce pollution far more effectively than
old command-and-control programs like NSR.

Even in the midst of the enforcement cases, EPA
returned to its historical understanding of NSR when it
promulgated the ERP Rule. Despite the ERP Rule’s rejec-
tion of the policy rationale underlying the enforcement
cases, EPA continues to prosecute utilities for common
and routine repairs made at their facilities over the last
two decades. Courts reviewing EPA’s actions should fol-
low Duke Energy and reject EPA’s actions as a matter of
law. The courts can in this way sustain the regulatory
compact and important principles of administrative law,
while also protecting the stable, affordable, and efficient
supply of electricity across the nation.

*Hon. C. Boyden Gray served as White House Counsel to President George H.W.
Bush and is a partner at Wilmer Cutler Pickering Hale and Dorr LLP in
Washington D.C. David  B. Rivkin, Jr. served in the White House Counsel’s
Office and the Departments of Justice and Energy under Presidents Ronald
Reagan and George H.W.Bush, and is  a partner at Baker & Hostetler LLP in
Washington D.C. Lee A. Casey is a partner, and Andrew E. Chasin and Mark W.
DeLaquil are associates, at Baker & Hostetler LLP in Washington D.C.
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1 See WEPCO v. Reilly, 893 F.2d 901 (7th Cir. 1990).
WEPCO involved an “unprecedented” life extension
project involving taking various units out of commis-
sion for nine-month periods in order to rebuild deterio-
rated capacity. In EPA’s own description, “WEPCO did
not identify, and EPA did not find, even a single
instance of renovation work at any electric utility gener-
ating station that approached the Port Washington life
extension project in nature, scope or extent.” Id. at 911. 

2 See OFF. OF LEGAL POL’Y, DEP’T OF JUST., NEW SOURCE REVIEW:

AN ANALYSIS OF THE CONSISTENCY OF ENFORCEMENT

ACTIONS WITH THE CLEAN AIR ACT AND IMPLEMENTING REG-

ULATIONS apps. 1-2, at 41-43 (2002) [hereinafter DOJ
MEMORANDUM].

3 See id. app. 3, at 44-51.

4 This revised interpretation is referred to herein as the
“Browner interpretation” because it was developed
under Administrator Browner. However, as noted
below, the Bush Administration continued to apply
this interpretation until 2003.

5 See, e.g., Darren Samuelsohn, Second Wave of NSR Cases
Await Bush Administration Action, Greenwire (July 14,
2004), at http://www.eenews.net/sr_nsr.htm.

6 Compare United States v. Duke Energy Corp., 278 F.
Supp. 2d 619 (M.D.N.C. 2003), with United States v.
Ohio Edison Co., 276 F. Supp. 2d 829 (S.D. Ohio 2003).
Two other courts issued decisions related to EPA’s
Environmental Appeals Board (EAB) decision regard-
ing TVA projects. Relying on the EAB decision, a dis-
trict court in Indiana deferred to EPA’s use of the
multi-factor WEPCO test. United States v. S. Ind. Gas
& Elec. Co. (SIGECO), 245 F. Supp. 2d 994 (S.D. Ind.
2003). The Eleventh Circuit subsequently declared the
EAB decision “legally inconsequential,” TVA v.
Whitman, 336 F.3d 1236, 1239 (11th Cir. 2003), and dis-
trict courts have since declined to rely on it. See, e.g.,
Duke Energy, 278 F. Supp. 2d 619.

7 See Duke Energy, 278 F. Supp. 2d at 630-32, 640-44; id. at
640 (“[B]ased on the PSD rules, the contemporaneous
interpretations of the PSD rules, and the statutory lan-
guage incorporating the NSPS concept ... a net emis-
sions increase can result only from an increase in the
hourly rate of emissions.”).

8 See id. at 630-32, 640-44.

9 See, e.g., id. at 637 (commenting on the impossibility of
reconciling EPA’s “litigation position” with both EPA’s
“statements in the Federal Register” and “common

sense”); id. at 641 (“refusing to defer to EPA’s interpre-
tation of ‘significant net emissions increase’ because
that interpretation would allow EPA to impose ‘an
additional condition on a regulatory exemption’ ”).

10 WEPCO v. Reilly, 893 F.2d 901, 909 (7th Cir. 1990)
(quoting H.R. REP. NO. 95-294, reprinted in 1977
U.S.C.C.A.N. 1077, 1264).

11 The term “major modification” is defined under NSR
as “any physical change in or change in the method
of operation of a major stationary source that would
result in a significant emissions increase ... of a regu-
lated NSR pollutant.” 40 C.F.R. § 51.166(b)(2)(i)
(2004). Activities that are not “major modifications”,
including “[r]outine maintenance, repair and
replacement,” do not trigger NSR. 40 C.F.R. §§
51.165(a)(1)(v)(C)(1), 51.166(b)(2)(iii)(a) (2004).

12 To be sure, in order to meet health-based national
ambient standards, all existing sources had to under-
take appropriate emission reductions.

13 In the case of manufacturing facilities and American
industry, the ability to conduct normal repairs is
essential to maintaining their competitive position in
world markets and avoiding the transfer of manufac-
turing production and related jobs abroad.

14 Prevention of Significant Deterioration and
Nonattainment New Source Review Regulations, 67
Fed. Reg. 80,186, 80,187 (Dec. 31, 2002).

15 Standards of Performance for New Stationary
Sources, 57 Fed. Reg. 32,314, 32,327 (July 21, 1992).

16 After the 1990 decision in WEPCO, where EPA
enforced NSR against a utility that made “massive”
and “unprecedented” renovations at a facility, EPA
explained that its decision in that case would not
affect other more common “life extension” projects
undertaken by utilities. In response to Congressional
concerns that routine maintenance would be subject
to NSR, EPA clarified that such activities had not, and
were not expected, to trigger NSR. In a letter to
Senator Robert Byrd, EPA said that “it is anticipated
that no existing utility unit will become subject to the
[NSPS] revision due to being modified or recon-
structed.” Letter from John S. Seitz, Director, EPA
OAQPS, to Senator Robert C. Byrd (January 26, 1996),
quoted in United States v. SIGECO, 245 F. Supp. 2d
994, 1003 (S.D. Ind. 2003). Similarly, in a preamble to
a proposed rule, the EPA said that “[f]ew, if any,
changes typically made to existing steam generating
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units” would subject these units to the modification
rule. Proposed Revisions to Regulations for New
Fossil-Fuel Fired Steam Generating Units, 62 Fed.
Reg. 36,948, 36,957 (July 9, 1997). 

17 Letter from Kenneth A. Schweers, President, ICF
Resources Inc., to Robert A. Beck, Director, Clean Air,
Fossil Fuels and Natural Resources, Edison Electric
Inst. (July 26, 1989) (on file with authors).

18 Appalachian Power Co. v. EPA, 208 F.3d 1015, 1020
(D.C. Cir. 2000). In Appalachian Power, EPA attempted
to evade judicial review of its regulations by assert-
ing they were unreviewable because they were not
“final.” Id. As discussed below, the Department of
Justice has also been forced to make this argument in
enforcement cases to avoid having to reconcile the
NSR enforcement cases with thirty years of conflict-
ing agency guidance. 

19 Professor John Manning argues that undue deference
to interpretations of vague regulations “disserves the
due process objectives of giving notice of the law to
those who must comply with it and of constraining
those who enforce it. In these respects, it undermines
the rule-of-law values served by the separation of
lawmaking from law-exposition.” John F. Manning,
Constitutional Structure and Judicial Deference to
Agency Interpretations of Agency Rules, 96 COLUM. L. REV.

612, 669 (1996).

20 Kieran Ringgenberg, Comment, United States v.
Chrysler: The Conflict Between Fair Warning and
Adjudicative Retroactivity in D.C. Circuit Administrative
Law, 74 N.Y.U. L. REV. 914, 925 (1999). Although fair
notice originally was only required for criminal
penalties, it now includes civil and regulatory viola-
tions. See, e.g., Trinity Broad. of Fla., Inc., v. FCC, 211
F.3d 618, 628 (D.C. Cir. 2000).

Because due process requires that parties
receive fair notice before being deprived of
property, we have repeatedly held that in
the absence of notice—for example, where
the regulation is not sufficiently clear to
warn a party about what is expected of it—
an agency may not deprive a party of prop-
erty by imposing civil or criminal liability.

Id. (internal quotations omitted); United States v.
Chrysler Corp., 158 F.3d 1350, 1354 (D.C. Cir. 1998)
(“[A] regulation carrying penal sanctions must give
fair warning of the conduct it prohibits or requires.”

(citing Rollins Envtl. Servs. Inc. v. EPA, 937 F.2d 649,
652 n.2 (D.C. Cir. 1991))); id. at 654 n.1 (Edwards, J.,
concurring in part and dissenting in part) (“It is basic
hornbook law in the administrative context that the
application of a regulation in a particular situation
may be challenged on the ground that it does not
give fair warning that the allegedly violative conduct
was prohibited.”) (internal quotation omitted);
Satellite Broad. Co. v. FCC, 824 F.2d 1, 3 (D.C. Cir.
1987) (“Traditional concepts of due process incorpo-
rated into administrative law preclude an agency
from penalizing a private party for violating a rule
without first providing adequate notice of the sub-
stance of the rule.”); Gates & Fox Co. v. OSHRC, 790
F.2d 154, 156 (D.C. Cir. 1986) (“[T]he due process
clause prevents ... the application of a regulation that
fails to give fair warning of the conduct it prohibits or
requires.”).

21 “Fair notice ... goes to the very heart of the principle
of the rule of law—that individuals should be treated
in accordance with articulated legal standards.”
Albert C. Lin, Refining Fair Notice Doctrine: What
Notice is Required of Civil Regulations?, 55 BAYLOR L.
REV. 991, 996 (2003).

22 See, e.g., Cheek v. United States, 498 U.S. 192, 199
(1991) (“Based on the notion that the law is definite
and knowable, the common law presumed that every
person knew the law.”). 

23 As the Supreme Court said in a case involving the
application of complicated tax laws, “[t]he prolifera-
tion of statutes and regulations has sometimes made it
difficult for the average citizen to know and compre-
hend the extent of the[ir] duties and obligations ....” Id.
at 199-200; see also Manning, supra note 19, at 682:

The concerns about unchecked power that
animate the separation [of powers] norm
surely have no less, and perhaps far more,
purchase in a complex twentieth-century
society whose government pervades our
daily lives in a way that few could have
imagined in 1787. With administrative
agencies exercising delegated lawmaking
authority, as well as performing executive
and adjudicative functions, it is crucial to
have some meaningful external check
upon the power of the agency to determine
the meaning of the laws that it writes.
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24 Indeed, the claim in most current administrative fair
notice cases is not that parties were unaware of the
law, it is that they were unaware of the agency’s sub-
sequent interpretation of that law. See Jason Nichols,
Note, Sorry! What the Regulation Really Means Is ...”:
Administrative Agencies’ Ability to Alter an Existing
Regulatory Landscape Through Reinterpretation of Rules,
80 TEX. L. REV. 951, 968 (2002) (“Fair notice dictates that
rules may not be enforced unless they clearly state
what is required. ‘Ignorance of the law,’ alternatively,
is based upon a lack of knowledge that a law exists,
rather than confusion over the interpretation of an
existing law.”).

25 “Environmental … schemes are notoriously ambigu-
ous. Agencies have different divisions and offices
which often disagree. They operate under a history of
different administrations with inconsistent philoso-
phies. They also have a habit of offering unclear or
even conflicting guidance in regulations, Federal
Register preambles, and separate guidance docu-
ments.” Timothy A. Wilkins, Regulatory Confusion,
Ignorance of Law, and Deference to Agencies: General
Electric Co. v. EPA, 49 SMU L. REV. 1561, 1577 (1996).

26 528 F.2d 645, 649 (5th Cir. 1976).

27 Id.

28 Id. at 650.

29 United States v. Chrysler Corp., 158 F.3d 1350, 1357
(D.C. Cir. 1998). The cases in this area can be broken
down into three broad categories: (1) where the
agency is interpreting a regulation for the first time,
the court will defer to the agency so long as the inter-
pretation is reasonable and not applied in a way that
violates principles against retroactivity; (2) if the
defendant received notice of a new interpretation
from an appropriate agency, fair notice will not be
available as an affirmative defense; (3) where an
agency has inconsistently interpreted its regulations,
or changed its interpretation without proper notice,
the agency’s enforcement will be found unlawful. See
Nichols, supra note 24, at 970.

30 See, e.g., Beaver Plant Operations, Inc. v. Herman, 223
F.3d 25, 29 (1st Cir. 2000) (placing burden on agency
to prove that defendant had constructive notice of its
interpretation); Chrysler Corp., 158 F.3d 1350 (ruling
that car manufacturer did not have fair notice of
crash test requirements when agency attempted to
force recall of cars without elaborating on the

ambiguous regulations the manufacturer was found
to have violated); Upton v. SEC, 75 F.3d 92, 98 (2d Cir.
1996) (no fair notice when agency “took no steps to
advise the public that it believed the practice was
questionable”); United States v. Trident Seafoods
Corp., 60 F.3d. 556, 559 (9th Cir. 1995) (refusing to
adopt agency’s interpretation of a regulation because
“the agency had both the opportunity and the obliga-
tion to state [its interpretation] clearly in its regula-
tions.”); Gen. Elec. Co. v. EPA, 53 F.3d 1324 (D.C. Cir.
1995) (finding that lack of fair notice negated both the
penalty and finding of liability); Ga. Pac. Corp. v.
OSHRC, 25 F.3d 999, 1005 (11th Cir. 1994) (per curi-
am) (vacating safety standard because vague and
unreasonable); Rollins Envtl. Servs. Inc. v. EPA, 937
F.2d 649 (D.C. Cir. 1991) (deferring to agency’s inter-
pretation of TSCA regulations, but refusing to impose
civil penalty because appellant lacked fair notice of
EPA’s interpretation of the regulation); Dep’t of
Labor v. Gardner, 882 F.2d 67, 70 (3d Cir. 1989) (“Our
deference to an agency’s consistent interpretation of
its regulations, however, is tempered by our duty to
independently insure that the agency’s interpretation
comports with the language it has adopted.”); Dravo
Corp. v. OSHRC, 613 F.2d 1227, 1234 (3d Cir. 1980)
(declining to sanction employer for non-compliance
with safety standards “without adequate notice in
the regulations of the exact contours of his responsi-
bility”). See also Manning, supra note 19, at 671 (not-
ing that this approach has “gained currency” in
appellate courts as a way to deal with agencies’
promulgation of vague regulations that do not pro-
vide sufficient notice).

31 Margaret N. Strand, The “Regulatory Confusion”
Defense to Environmental Penalties: Can You Beat the
Rap?, 22 Envtl. L. Rep. (Envtl. L. Inst.) 10,330 (May
1992).

32 A party “proceeding in good faith should not be sub-
jected to a trap brought about by an interpretation of
a regulation hidden in the bosom of the agency.”
Gardner, 882 F.2d at 71. 

33 53 F.3d at 1328-29.

34 Id. at 1329.

35 See id. at 1330-34. As discussed infra, EPA’s recent
revisions to the RMRR rule, providing for a more
robust exclusion, help illustrate the Agency’s inabili-
ty to solidify its interpretation.
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36 See Gates & Fox Co. v. OSHRC, 790 F.2d 154, 156 (D.C.
Cir. 1986) (finding agency’s enforcement action
unlawful because it did not provide “constitutionally
adequate notice” of its interpretation). “Courts must
give deference to an agency’s interpretation of its
own regulations. Where the imposition of penal sanc-
tions is at issue, however, the due process clause pre-
vents that deference from validating the application
of a regulation that fails to give fair warning of the
conduct it prohibits or requires.” Id. (internal cita-
tions omitted).

37 467 U.S. 837 (1984).

38 533 U.S. 218 (2001).

39 Chevron, 467 U.S. at 842.

40 Mead, 533 U.S. at 228.

41 See generally Manning, supra note 19, at 654-80.

42 See, e.g., Mead, 533 U.S. 218.

43 See Robert A. Anthony, Interpretive Rules, Policy
Statements, Guidances, Manuals, and the Like—Should
Federal Agencies Use Them to Bind the Public?, 41
DUKE L.J. 1311, 1318 (1992) (“The prospect of avoid-
ing legislative procedures encourages the agency to
be cagey rather than candid, and to state its rules
loosely rather than precisely.”).

44 See Nichols, supra note 24, at 952 (“Courts’ complici-
ty with agency interpretations contrasts with the
common law’s fair-notice doctrine and its hostility
for enforcement of laws devoid of reasonable
notice.”).

45 325 U.S. 410, 414 (1945); see also Auer v. Robbins, 519
U.S. 452, 461-62 (1997).

46 Miller v. AT&T Corp., 250 F.3d 820, 832 (4th Cir. 2001)
(quoting Thomas Jefferson Univ. v. Shalala, 512 U.S.
504, 515 (1994)); see also Pauley v. BethEnergy Mines,
501 U.S. 680, 698 (U.S. 1991) (“As a general matter, of
course, the case for judicial deference is less com-
pelling with respect to agency positions that are
inconsistent with previously held views.”).

47 The D.C. Circuit has granted policy-level deference
even when finding that the agency did not provide
sufficient notice of an interpretation to allow enforce-
ment. See Gen. Elec. Co. v. EPA, 53 F.3d 1324, 1327
(D.C. Cir. 1995) (“Through this policy of deference,
agencies, not courts, retain control over which permis-
sible reading of the regulation they will enforce.
Appropriately so, since it is the agencies, not the

courts, that have the technical expertise and political
authority to carry out statutory mandates.”).

48 James Madison famously warned of the self-aggran-
dizement that would result from combination of pow-
ers in the hands of one government body; “[The] accu-
mulation of all powers, legislative, executive, and judi-
ciary, in the same hands ... may justly be pronounced
the very definition of tyranny.” THE FEDERALIST
No. 47, at 301 (James Madison) (Clinton Rossiter ed.,
1961), quoted in Manning, supra note 15, at 674.

49 See Christopher D. Pixley, Finding Middle Ground on
Federal Retroactive Regulatory Lawmaking, 27 CAP. U.
L. REV. 255, 270 (1999):

[T]he profound authority conferred by the
[Chevron] doctrine may violate the separa-
tion of powers principle of the federal
Constitution. The concern is the legislative
power which the Constitution confers
upon Congress may be usurped by the
power of administrative agencies to make
determinations of law, thereby giving the
agencies the power to create law. Further,
the Chevron doctrine may also usurp judi-
cial authority. A judicial approach entailing
stricter scrutiny of agency interpretations
would rein-in the broad quasi-executive,
quasi-legislative and quasi-judicial powers
of administrative agencies only so far as it
would place greater checks on the agency
decision-making process.

50 Manning, supra note 19, at 617. Manning provides a
thorough and compelling constitutional, statutory,
and policy argument for requiring stricter judicial
oversight of agency interpretations of their own reg-
ulations to provide “some meaningful external check
upon the power of the agency to determine the
meaning of the laws that it writes.” Id. at 682.
Manning argues that providing clear rules will lower
costs both to the regulated community and agencies
because clear rules will make it easier for parties to
determine what the law requires, and enforcement
costs will decrease when the laws are transparent. See
id. at 655-56.

Similarly, Justice Thomas addressed this point in his
four-member dissent in Thomas Jefferson University:

By giving substantive effect to such a hope-
lessly vague regulation, the Court dis-
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serves the very purpose behind the delega-
tion of lawmaking power to administrative
agencies, which is to resolve ... ambiguity
in a statutory text.... It is perfectly under-
standable, of course, for an agency to issue
vague regulations, because to do so maxi-
mizes agency power and allows the agency
greater latitude to make law through adju-
dication rather than through the more
cumbersome rulemaking process.
Nonetheless, agency rules should be clear
and definite so that affected parties will
have adequate notice concerning the
agency’s understanding of the law.

512 U.S. at 525 (Thomas, J., dissenting); see also infra
notes 139-42 and accompanying text; 2 KENNETH CULP

DAVIS & RONALD J. PIERCE, ADMINISTRATIVE LAW § 11.5, at
204 (3d ed. 1994) (“An agency whose powers are not
limited either by meaningful statutory standards or
... legislative rules poses a serious potential threat to
liberty and to democracy”), quoted in Thomas Jefferson
Univ., 512 U.S. at 525.

51 See Bowsher v. Synar, 478 U.S. 714 (1986).

52 See INS v. Chadha, 462 U.S. 919 (1983).

53 5 U.S.C. § 551(4) (2000) (emphasis added). 

54 See Nichols, supra note 24, at 953:

A preference for the rule of law is not sur-
prising within the context of agency over-
reaching. Recent fair-notice cases, together
with the APA, demonstrate an institutional
acknowledgment that individual liberties
justify this limited utilization of the fair-
notice doctrine and rule of law. Three pri-
mary benefits arise from this policy choice.
First, if the courts rid administrative law of
the possibility of sudden reworkings of
enforcement regulations, businesses will
be able to plan for the substantive require-
ments of the legislation, thus allowing a
more gradual and more economically effi-
cient move toward compliance. Second,
the policy choice will ease the burden on
the agency, the regulated party, and the
courts by reducing after-the-fact litigation.
Finally, a requirement for notice of rule-
making in the wake of reasonable reliance
upon an agency’s previous interpretation

would provide for greater connections
between rules and realities. With the
increased public involvement inherent in
traditional APA rulemaking, agencies will
create achievable regulations with less liti-
gation following in their wake.

55 48 U.S. 204 (1988); see also id. at 216 (Scalia, J., concur-
ring) (“Rule ‘means the whole or a part of an agency
statement of general or particular applicability and
future effect designed to implement, interpret, or pre-
scribe law or policy….”) (quoting 5 U.S.C. § 551(4))
(alteration in original).

The only plausible reading of the italicized
phrase is that rules have legal conse-
quences only for the future…. A rule that
has unreasonable secondary retroactivi-
ty—for example, altering future regulation
in a manner that makes worthless substan-
tial past investment incurred in reliance
upon the prior rule—may for that reason
be arbitrary or capricious and thus invalid.

Id. at 216, 220 (internal quotations omitted).

56 Pixley, supra note 49, at 258 (emphasis added).

57 See Alaska Prof’l Hunters Ass’n v. FAA, 177 F.3d 1030,
1034 (D.C. Cir. 1999); Paralyzed Veterans of Am. v.
D.C. Arena L.P., 117 F.3d 579, 586 (D.C. Cir. 1997)
(“Once an agency gives its regulation an interpreta-
tion, it can only change that interpretation … through
the process of notice and comment rulemaking.”);
Gen. Elec. Co. v. EPA, 53 F.3d 1324, 1332 (D.C. Cir.
1995) (stating that a previous agency interpretation of
its regulations, even if erroneous, is evidence “that
the agency’s interpretation of its own regulations
could not possibly have provided fair notice”). Cf.
United States v. Chrysler Corp., 158 F.3d 1350, 1356
(D.C. Cir. 1998) (stating that “an agency is hard
pressed to show fair notice when the agency itself has
taken action in the past that conflicts with its current
interpretation of a regulation”).

58 See Paralyzed Veterans of Am., 117 F.3d at 588 (“If the
statute or rule to be interpreted is itself very general,
using terms like ‘equitable’ or ‘fair,’ and the ‘interpre-
tation’ really provides all the guidance, then the lat-
ter will more likely be a substantive regulation.”).

59 See Alaska Prof’l Hunters Ass’n, 177 F.3d at 1035-36.

60 117 F.3d 579 (D.C. Cir. 1997).
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61 177 F.3d 1030 (D.C. Cir. 1999). 

62 128 F.3d 216 (4th Cir. 1997).

63 158 F.3d 1350 (D.C. Cir. 1998).

64 Cf. Dep’t of Labor v. E. Associated Coal Corp., 54 F.3d
141, 147, 149 (3d Cir. 1995) (“[A]ny deference [] is
tempered by our duty to independently insure that
the agency’s interpretation comports with the lan-
guage it has adopted…. We reiterate that we cannot
accord more deference to the Director’s interpreta-
tion of the regulation than to the actual regulation.”).

65 128 F.3d 216.

66 Id. at 221; see also Gen. Elec. Co. v. EPA, 53 F.3d 1324,
1327 (D.C. Cir. 1995) (stating that an agency’s inter-
pretation of its own regulations should receive “a
high level of deference” and regulated parties face
“an uphill battle” in overcoming this standard).

67 Diana R. Miller, Note, United States v. Hoechst
Celanese Corporation: Can the Agency Deference
Doctrine Withstand a Regulatory Confusions Defense?,
27 N. KY. L. REV. 577, 592 (2000). The author notes
that the court granted the fair notice defense even
though it believed that the agency’s interpretation
was the better of the two possible readings. Thus,
under an objective analysis of the fair notice doctrine,
the existence of another permissible reading is suffi-
cient to justify a finding of regulatory confusion if the
regulated party did not have notice of the agency’s
interpretation. See id. at 596.

68 Hoechst Celanese Corp., 128 F.3d at 224 (quoting Cheek
v. United States, 498 U.S. 192, 199 (1991)).

69 Id. at 226; see also Ringgenberg, supra note 20, at 924
(stating that a fair notice analysis “centers on the per-
spective of the defendant, not the agency, in that it
only inquires into the defendant’s ability to predict
the agency’s interpretation”).

70 The Court did not object to the fact that this ruling
applied to similar operations at another facility since
defendant did not “fail to make any inquiry” and
was provided a reasonable basis to believe that the
regulations did not apply. Hoechst Celanese Corp., 128
F.3d at 226.

71 In a strongly worded partial concurrence and dissent,
Judge Niemeyer disagreed with the majority opin-
ion, which found that penalties could be imposed
once the company was contacted by the office
responsible for enforcement, because the statements

of one EPA region should not be considered an
“authoritative” agency interpretation where there
was significant internal confusion within the Agency.

I have no difficulty with enforcing any con-
sistent and rational EPA interpretation
prospectively, but to impose penalties in
the circumstances of this case is tanta-
mount to punishment on the unfocused
whim of a bureaucracy that could not itself
agree on the proper reading of its own reg-
ulation.... [T]his notice should not, against
the background of inconsistent EPA inter-
pretation over time and throughout the dif-
ferent regions, constitute a definitive
agency-wide EPA notice such that penal-
ties could be imposed for non-compliance
with one interpretation.

Id. at 230, 233 (Niemeyer, J., concurring in part and
dissenting in part). 

72 Prevention of Significant Deterioration (PSD) and
Non-Attainment New Source Review (NSR):
Equipment Replacement Provision of the Routine
Maintenance, Repair and Replacement Exclusion, 68
Fed. Reg. 61,248, 61,271 [hereinafter ERP Rule]. Even
after the ERP Rule’s creation, EPA has continued to
prosecute enforcement actions based on its late 1990s
reinterpretation of RMRR.

So far, only one appellate court, the Eleventh
Circuit in TVA v. Whitman, has heard an appeal of an
enforcement case. 336 F.3d 1236 (11th Cir. 2003). This
case was an appeal from a decision of the EAB, which
found that TVA had violated NSR. EPA’s administra-
tive action against TVA, itself a government agency,
demonstrates that even power facilities owned and
operated by the government engaged in routine
maintenance that EPA has now decided violated
NSR. See infra Part III. 

Although the Eleventh Circuit did not reach the
fair notice issue, it cites Nichols, supra note 24, “for a
thorough analysis of TVA’s fair notice claim.” TVA,
336 F.3d at 1245. The note endorses a fair notice claim
to prevent agencies from unfairly changing regula-
tions, saying in part, “where the agency changes that
interpretation such that a regulated party’s reliance
upon an earlier interpretation is put in jeopardy, or
where the agency’s sudden change substantially
impacts the regulated party, the rule of law as
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embodied in the APA takes over and guards the indi-
vidual’s liberty.” Nichols, supra note 24, at 981.

73 DOJ MEMORANDUM, supra note 2, at 2.

74 Suggesting that the policy merits of EPA’s position
are at least questionable, DOJ concluded its report by
emphasizing that the report “does not attempt to
address whether the Department or EPA could have
chosen other methods of achieving reductions in air
pollution emissions. In addition, the review leaves
untouched any policy implications the new source
review enforcement actions may have on the nation-
al energy policy of the United States.” Id. at 39. This
is a suggestive statement, considering that the Justice
Department memorandum cited EPA’s report to the
President on NSR, which concluded that 

[a]s applied to existing power plants and
refineries ... the NSR program has impeded
or resulted in the cancellation of existing
projects which would maintain and
improve reliability, efficiency and safety of
existing energy capacity. Such discourage-
ment results in lost capacity, as well as lost
opportunities to improve energy efficiency
and reduce air pollution.

ENVTL. PROT. AGENCY, NEW SOURCE REVIEW: REPORT TO THE

PRESIDENT 1 (2002) [hereinafter EPA REPORT].

75 This is truly a hypothetical situation, as EPA has since
passed through notice and comment rulemaking
NSR rules that embody a vision of NSR different than
that taken by the NSR enforcement cases, and which
conform to EPA’s pre-enforcement initiative imple-
mentation of the rules. See ERP Rule, supra note 72.

76 DOJ MEMORANDUM, supra note 2, at 5 n.24. 

77 EPA’s failure to act to enforce its interpretation can be
equivalent to final action that will provide for judicial
review. See Telecomm. Research and Action Ctr. v. FCC,
750 F.2d 70, 75 (D.C. Cir. 1984) (asserting jurisdiction
over claim of unreasonable delay when the lack of a
final order was the core of the petitioner’s complaint).

78 Grayned v. City of Rockford, 408 U.S. 104, 108 (1972).

79 See, e.g., Boutilier v. INS, 387 U.S. 118, 123 (1967) (stat-
ing that the void for vagueness doctrine applies when
the rule or standard is so ambiguous that a clear stan-
dard cannot be extracted from the language); Ga. Pac.
Corp. v. OSHRC, 25 F.3d 999, 1005 (11th Cir. 1994) (per
curiam) (holding that when the Secretary of an

agency is unable to settle upon a single definition of a
critical term or phrase of his agency’s own regulation,
the regulation is unconstitutionally vague for failing
to give sufficient guidance); Kropp Forge Co. v.
OSHRC, 657 F.2d 119, 123 (7th Cir. 1981) (finding that
a regulation is unconstitutionally vague when it does
not provide reasonable notice of the conduct prohibit-
ed “in light of the common understanding”);
Bethlehem Steel Corp. v. OSHRC, 573 F.2d 157, 161
(3d Cir. 1978) (noting that the Secretary of an agency
has the responsibility and means to promulgate clear
and unambiguous standards).

80 Connally v. Gen. Constr. Co., 269 U.S. 385, 391 (1926),
cited in Ga. Pac. Corp., 25 F.3d at 1005.

81 DOJ MEMORANDUM, supra note 2, at 38.

82 Serious separation of powers concerns are also raised
by vague regulations since a court will ultimately
have to review and endorse the agency’s position
based on the court’s reading of ambiguous regula-
tions. For that reason, a court should require an
agency to cure the vagueness problem through
remand to the agency rather than attempt effectively
to write the regulations through judicial opinion.
“When a regulation fails in its purpose because of
vagueness, the Secretary should remedy the situation
by promulgating a clearer regulation rather than
forcing the judiciary to press the limits of judicial
construction.” Ga. Pac. Corp., 25 F.3d at 1006.

83 See, e.g., United States v. Hoechst Celanese Corp., 128
F.3d 216, 226 (4th Cir. 1997) (considering EPA letter to
facility in different region persuasive in proving no
fair notice of agency interpretation); Gen. Elec. Co. v.
EPA, 53 F.3d 1324, 1332 (D.C. Cir. 1995) (conflicting
letters from EPA enforcement regions evidence of
confusion); Sekula v. FDIC, 39 F.3d 448, 456-57 (3d
Cir. 1994) (statements in pamphlets issued by agency
were relevant to fair notice defense). 

84 Memorandum from Edward E. Reich, Director, EPA
Division of Stationary Source Enforcement, to
Howard G. Bergman, Director, EPA Enforcement
Division Region VI (Oct. 3, 1978) (on file with
authors). “Reconstruction” is defined as a capital
expenditure that exceeds 50 percent of the cost of a
comparable unit.

85 OFF. OF AIR QUALITY PLANNING AND STANDARDS, ENVTL.

PROT. AGENCY, ELECTRIC UTILITY STEAM GENERATING UNIT

BACKGROUND INFORMATION FOR PROPOSED PARTICULATE
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EMISSION STANDARDS, at 5-4 (1978).

86 OFF. OF AIR QUALITY PLANNING AND STANDARDS, ENVTL.

PROT. AGENCY, CALCINERS AND DRYERS IN MINERAL INDUS-

TRIES—BACKGROUND INFORMATION FOR PROPOSED STAN-

DARDS, at 5-2 (1985).

87 Memorandum from Kathy Wertz, Radian Corp., to
Dianne Byrne, Off. of Air Quality Planning &
Standards, Envtl. Prot. Agency 3 (July 3, 1986) (on file
with authors).

88 Standards for Performance for New Stationary
Sources, 57 Fed. Reg. 32,313, 32,326 (1992).

89 United States v. SIGECO, 245 F. Supp. 2d 994, 1003
(S.D. Ind. 2003).

90 For example, in 1991, the Massachusetts Department
of Environmental Protection explained that replace-
ment of economizer and superheater tube banks is
“maintenance related.” Letter from James E. Belsky,
Air Quality Sec. Chief, Mass. Dep’t of Envtl. Prot., to
Andrew H. Aitken, Dir. of Envtl. Aff., New England
Power 1 (Mar. 29, 1991) (on file with authors); see also
Letter from Andrew H. Aitken, Dir. of Envtl. Aff.,
New England Power, to James A. Belsky, Air Quality
Sec. Chief, Mass. Dep’t of Envtl. Prot. 1 (Mar. 6, 1991)
(on file with authors). In 1988, the Indiana agency
said that superheater and reheater replacement and
turbine restoration is routine. See Letter from Felicia
George, Ind. Dep’t of Envtl. Mgmt., to Anthony C.
Sullivan, Barnes & Thomburg (Jan. 27, 1998) (replac-
ing superheater and reheater tubes and turbine
blades fall under the maintenance, repair and
replacement exclusion) (on file with authors). In
1997, the Illinois agency said replacement of boiler
floor tubes, reheater, cyclone burners, and air heater
retubing is not a modification. See Ill. Envtl. Prot.
Agency, Construction Permit, Commonwealth
Edison Co., Kincaid Generating Station 1 (Nov. 21,
1997) (on file with authors); Letter from Scott B.
Miller, Supervisor of Air Quality, Ill. Envtl. Servs.
Dep’t, to Donald E. Sutton, Permit Sec. Manager, Ill.
Envtl. Prot. Agency 2 (Aug. 25, 1997) (on file with
authors). These examples are representative of many
other state permitting agency interpretations of the
RMRR exclusion that comport with EPA’s long-held
interpretation.

91 Plaintiffs’ Reply Memorandum in Support of Early
Liability Trial on a Representative Plant, United
States v. Am. Elec. Power Serv. Corp., (S.D. Ohio

2001) (No. C2-99-1182) (on file with authors).

92 EPA Memorandum in Support of Motion for
Reconsideration, United States v. Duke Energy, 278 F.
Supp. 2d 619 (M.D.N.C.) (04-1763)

93 See infra notes 125-59 and accompanying text.

94 The best understanding of the guidance issued by
EPA on NSR was that EPA interpreted the exclusion
to apply narrowly, i.e., to activity that creates new
and unregulated emissions capacity, with a few out-
of-place rulings scattered among an otherwise con-
sistent understanding.

95 278 F. Supp. 2d 619.

96 276 F. Supp. 2d 829 (S.D. Ohio 2003).

97 One commentator who analyzed the enforcement
cases and the fair notice requirement concluded: 

[T]he fair-notice cases demonstrate an
emerging consensus among the federal
appeals courts: If an interpretation changes
overnight or damages a reliance interest,
fairness bars retroactive enforcement. In
the present enforcement action, because
EPA’s reinterpretation of the routine modi-
fication was applied retroactively, interests
of fairness—as reflected by ample authori-
ty—should bar its enforcement against the
utilities for conduct performed before the
rule revision.

Nichols, supra note 24, at 982.

98 Though promised in 1992 “by early summer,” EPA
did not provide substantive guidance until the
RMRR Rule was promulgated in October of 2003.

99 Standards of Performance for New Stationary
Sources, 57 Fed. Reg. 32,314, 32,326 (1992) (emphasis
added).

100 United States v. SIGECO, 245 F. Supp. 2d 994, 1003
(S.D. Ind. 2003).

101 Id. (emphasis added).

102 Duke Energy Corp., 278 F. Supp. 2d at 638 (quoting
Alaska Prof’l Hunters Ass’n v. FAA, 177 F.3d 1030,
1033-34 (D.C. Cir. 1999)) (internal citations omitted).

103 See SIGECO, 245 F. Supp. 2d 994.

104 276 F. Supp. 2d at 833.

105 Id. Despite EPA’s lack of enforcement and undeni-
able confusion among both the regulators and the
regulated regarding the scope of the routine mainte-
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nance exclusion, the court in Ohio Edison found that
the regulations at issue are “clear.” Id. at 889.
Finding the utilities guilty on this basis, the court
still said that it would take the “less than consistent”
enforcement efforts into account in the penalty
phase. Id. at 834.

106 Id. at 855.

107 Id. at 889. 

108 See, e.g., WEPCO v. Reilly, 893 F.2d 901, 908 (7th Cir.
1990) (finding that the language in the regulations
was “anything but plain”). WEPCO applied Chevron
to determine the scope of the “routine maintenance”
exemption, and found that “[t]he EPA is entitled to
substantial deference in interpreting the technical
provisions of the Act and its own regulations. We
cannot grant deference, however, where the EPA has
attempted to implement the Act’s lofty goals in con-
travention of its own statutory regime.” Id. at 919.

109 276 F. Supp. 2d at 850. 

110 Id. at 833. 

111 60 F.3d 556 (9th Cir. 1995).

112 Id. at 559.

113 245 F. Supp. 2d at 1013.

114 In United States v. Chrysler Corp., the D.C. Circuit
clearly states that the proper inquiry to determine
whether there was fair notice is if “a regulated party
acting in good faith would be able to identify, with
‘ascertainable certainty,’ the standards with which
the agency expected parties to conform.” 158 F.3d
1350, 1355 (D.C. Cir. 1998) (quoting Gen. Elec. Co. v.
EPA, 53 F.3d 1324, 1329 (D.C. Cir. 1995)).

115 For example, the court notes that Congress defined
the term “modification” broadly enough to
encompass almost any activity, including the
replacement of leaky pipes. As acknowledged in
the WEPCO decision, EPA promulgated the rou-
tine maintenance exclusion to prevent the rule
from swallowing every activity at a plant. In rea-
soning that is dizzyingly circular, the court con-
cludes from this that the RMRR exclusion could
not be read broadly because it “would flout the
Congressional intent evidenced by its broad defi-
nition of modification.” SIGECO, 245 F. Supp. 2d at
1009. The court in one step acknowledges that the
RMRR exclusion was promulgated to narrow the
potentially broad reach of the term “modifica-

tion,” but then denies that this exclusion should
have any substance.

116 Id. at 1004 (quoting IDEM non-applicability determi-
nation).

117 The Court also suggests that the state agency’s deci-
sion was legally invalid because it excluded “like-
kind” replacements at the facility, and there is no
“like-kind” exclusion from the NSR program. Id. at
1022. This is another example of the strained reason-
ing of the court—”like-kind” replacement is a sim-
ple shorthand, used throughout the history of NSR
enforcement, to indicate an equivalent equipment
replacement—which is by definition routine repair
and replacement.

118 Id. at 1011 (citing Gen. Elec. Co., 53 F.3d at 1332).

119 Id. at 1021; see also Strand, supra note 31, at 10,343.

EPA faces a monumental task to administer
the vast environmental programs that
Congress has enacted, and much of the
authority for enforcement is spread among
the ten EPA regional offices. The many sep-
arate EPA offices scattered around the
country must regularly provide interpreta-
tions of regulations as they administer
their programs; they may provide inconsis-
tent or conflicting interpretations. At the
same time, administrative, civil, and crimi-
nal enforcement of the environmental pro-
grams are expanding. The ingredients are all
present for the issue of confusion over the scope
and meaning of regulatory requirements to
arise more frequently in enforcement actions.

Id. (citation omitted) (emphasis added).

120 SIGECO also offered testimony from state officials
who objected to the Agency’s enforcement of NSR
because it contradicted past guidance. The former
Secretary of the Wisconsin Department of Natural
Resources, George Meyer, objected to the “retroac-
tive enforcement” of NSR, saying:

Guidance had been given by the delegated
agency, ourselves, based on what our—
what we thought the regulations and guid-
ance to be and that we thought was
informed advice, informed advice because
our people had gone through training from
U.S. EPA on this. And in some cases, in
individual decisions, specific concurrence
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had been given by U.S. EPA, and to go back
and question those decisions and then base
an enforcement action on it troubled me.
As I headed our enforcement division for a
dozen years, that’s something I clearly was
troubled by.

SIGECO, 245 F. Supp. 2d at 1006.

121 This decision also raises substantial federalism con-
cerns because the court effectively reduced the state
agency’s determination to dicta even though
Congress intended such agencies to have primary
enforcement responsibility for the NSR program
under the CAA. See Christopher S. Decker, Corporate
Environmentalism and Environmental Statutory
Permitting, 46 J.L. & ECON. 103, 107 (2003).

122 See WEPCO v. Reilly, 893 F.2d 901, 910 (7th Cir.
1990).

123 SIGECO, 245 F. Supp. 2d at 1023.

124 United States v. Chrysler Corp., 158 F.3d 1350, 1354
(D.C. Cir. 1998).

125 SIGECO, 245 F. Supp. 2d at 1023.

126 499 U.S. 144 (1991).

127 Martin focused on the interpretation of the conced-
edly ambiguous term “respiratory protection pro-
gram” and the extent of procedures required to find
a violation. Id. at 148.

128 Id. at 158 (citations omitted). The Court also empha-
sized that agency positions taken during litigation
are not entitled to deference.

Our decisions indicate that agency ‘litigat-
ing positions’ are not entitled to deference
when they are merely appellate counsel’s
‘post hoc rationalizations’ for agency action,
advanced for the first time in the reviewing
court. Because statutory and regulatory
interpretations [were] furnished … after
agency proceedings have terminated, they
do not constitute an exercise of the
agency’s delegated lawmaking powers.

Id. at 156-57. Cf. David M. Gossett, Comment,
Chevron, Take Two: Deference to Revised Agency
Interpretations of Statutes, 64 U. CHI. L. REV. 681, 691-92
(1997):

If courts deferred to litigation positions,
agencies would almost never lose cases. All
that an agency would have to do to win a

case would be to “interpret” the statute in
its brief, regardless of the agency’s actual
interpretation of that statute or the position
it had argued to the court in a previous
case.

129 Trident Seafoods Corp., 60 F.3d at 559 (citation omit-
ted).

130 The holding is even more notable because Justice
Thurgood Marshall, who was generally sympathet-
ic to environmental causes in his decisions, favor-
ably cites a portion of Justice Scalia’s concurrence in
Bowen v. Georgetown University Hospital, which says
that an agency cannot, under the APA, change the
law retroactively, and that “[a] rule that has unrea-
sonable secondary retroactivity—for example, alter-
ing future regulation in a manner that makes worth-
less substantial investment incurred in reliance
upon the prior rule—may for that reason be ‘arbi-
trary or capricious,’ and thus invalid.” 488 U.S. 204,
220 (Scalia, J., concurring) (citation omitted). Scalia’s
opinion strongly suggests that EPA’s actions in
penalizing utilities for their reliance on preexisting
agency rules not only violated fair notice, but might
also render the entire enforcement regime arbitrary
and capricious. 

131 See 42 U.S.C. § 7607(d) (2000); see also Appalachian
Power Co. v. EPA, 208 F.3d 1015, 1028 (2000).

132 Am. Hosp. Ass’n v. Bowen, 834 F.2d 1037, 1044 (D.C.
Cir. 1987)

133 See id.

134 Id. at 1045. 

135 Gen. Motors Corp. v. Ruckelshaus, 742 F.2d 1561,
1565 (D.C. Cir. 1984) (“An interpretative rule simply
states what the administrative agency thinks the
statute means, and only reminds affected parties of
existing duties. On the other hand, if by its action
the agency intends to create new law, rights or
duties, the rule is properly considered to be a leg-
islative rule.”) (citations omitted); see also Anthony,
supra note 43, at 1328 (stating that a rule is legislative
if “parties are reasonably led to believe that failure
to conform will bring adverse consequences, such as
an enforcement action or denial of an application”).

136 See Anthony, supra note 43, at 1355:

[T]he illustrative judicial decisions … sup-
port this simple proposition: If a document
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expresses a change in substantive law or
policy (that is not an interpretation) which
the agency intends to make binding, or
administers with binding effect, the agency
may not rely upon the statutory exemption
for policy statements, but must observe the
APA’s legislative rulemaking procedures.
The legislative rulemaking process must be
utilized if the document is to have the
binding effect the agency has in view.

137 208 F.3d 1015, 1024 (D.C. Cir. 2000).

138 Id. at 1021 (emphasis added) (citing Anthony, supra
note 43, at 1328-29).

139 Anthony, supra note 43, at 1328.

140 874 F.2d 205 (4th Cir. 1989).

141 Id. at 208.

142 Id.

143 Courts do not treat interpretive rules as requiring
notice and comment because they are giving force to
what Congress has already enacted through its leg-
islative powers. “The courts do not treat interpreta-
tions as making new law, on the theory that they
merely restate or explain the preexisting legislative
acts and intentions of Congress.” Anthony, supra
note 43, at 1324 (citing Am. Hosp. Ass’n v. Bowen,
834 F.2d 1037, 1045 (D.C. Cir. 1987) (stating that leg-
islative rules “merely explicat[e] Congress’
desires”)). This understanding is supported by
Chevron itself, which involved the interpretation of a
statutory provision by an agency for the first time,
not a reinterpretation of an agencies own regula-
tions. The Court specifically noted that it did not
believe an earlier interpretation enforced by the
agency was properly attributable to the agency.
Instead, the Court concluded “that it was the Court
of Appeals, rather than Congress or any of the deci-
sionmakers who are authorized by Congress to
administer this legislation, that was primarily
responsible for the 1980 position taken by the
agency.” Chevron U.S.A. Inc. v. Natural Res. Def.
Council, 467 U.S. 837, 864 (1984). Thus, Chevron
holds only that agencies deserve deference when
they interpret a statute for the first time.

144 Notice and comment requirements “serve two pur-
poses: (1) to allow the agency to benefit from the
expertise and input of the parties who file comments
with regard to the proposed rule, and (2) to see to it

that the agency maintains a flexible and open-mind-
ed attitude towards its own rules.” McLouth Steel
Prods. Corp. v. Thomas, 838 F.2d 1317, 1325 (D.C.
Cir. 1988) (internal quotations omitted).

145 Paralyzed Veterans of Am. v. D.C. Arena L.P., 117
F.3d 579, 584 (D.C. Cir. 1997) (citation omitted). It is,
of course, important to note that Paralyzed Veterans
and its progeny do not prevent an agency from revis-
ing its regulations. However, they do require that
agencies notify the regulated community of these
changes through notice and comment rulemaking.

146 177 F.3d 1030 (D.C. Cir. 1999). The D.C. Circuit’s
position has subsequently been supported in other
cases and in other circuits. See, e.g., Shell Offshore
Inc. v. Babbitt, 238 F.3d 622, 629 (5th Cir. 2001) (“We
agree with the reasoning of the D.C. Circuit; the
APA requires an agency to provide an opportunity
for notice and comment before substantially altering
a well established regulatory interpretation.”) (quot-
ing Alaska Prof’l Hunters Ass’n, 177 F.3d at 1034
(“When an agency has given its regulation a defini-
tive interpretation, and later significantly revises
that interpretation, the agency has in effect amend-
ed its rule, something it may not accomplish with-
out notice and comment.”)); Appalachian Power Co.
v. EPA, 208 F.3d 1015, 1024 (D.C. Cir. 2000) (“It is
well-established that an agency may not escape the
notice and comment requirements…. by labeling a
major substantive legal addition to a rule a mere
interpretation.”). Cf. New York v. Shalala, 119 F.3d
175, 183 (2d Cir. 1997) (noting that enforcement con-
tradicting prior agency interpretations could create
“manifest injustice” that would defeat fair notice);
Jerri’s Ceramic Arts, 874 F.2d at 207 (stating that the
greater the change from a previous interpretation,
“the less likely the change can be considered merely
interpretive”).

147 Alaska Prof’l Hunters Ass’n, 177 F.3d at 1035 (internal
quotation omitted).

148 Id.

149 See, e.g., United States v. Duke Energy Corp., 278 F.
Supp. 2d 619, 636-37 & n.13; supra notes 81-86 and
accompanying text.

150 Dep’t of Labor v. Gardner, 882 F.2d 67, 71 (3d Cir.
1989).

151 When an agency seeks to change its interpretation of
a rule, it is not exercising its interpretive authority as
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an extension of Congress’ legislative authority.
Rather, the agency is acting legislatively to create
new obligations on the public. “[W]hen an agency
uses rules to set forth new policies that will bind the pub-
lic, it must promulgate them in the form of legislative
rules.” Anthony, supra note 43, at 1314.

152 512 U.S. 504, 518 (1004) (Thomas, J., dissenting).

153 Id. at 524 n.3. The dissenters also recognized that
when agency guidance documents and implementa-
tion decisions, rather than the text of the regulation
itself, provided the primary source of agency law, the
availability of “adequate notice concerning the
agency’s understanding of the law” was jeopard-
ized. Id. at 525; see also Manning, supra note 19, at 674.

154 Thomas Jefferson Univ., 512 U.S. at 524 (Thomas, J.,
dissenting)

155 Id. at 524 n.3.

156 462 U.S. 122 (1983).

157 Id. at 130.

158 Id. at 130-31.

159 Id. at 131 (quoting FPC v. Panhandle E. Pipe Line
Co., 337 U.S. 498, 513 (1949)).

160 Id. at 130.

161 See 16 USC §§ 831-831ee (2000). Today, TVA is the
largest public electricity provider in the country,
serving more then eight million customers in seven
southeastern states—now one of the Nation’s most
economically vibrant areas. It operates three nuclear
plants, eleven coal-fired plants, twenty-nine hydro-
electric plants, six combustion turbine plants, and
one pumped-storage plant. JERRY GOLDEN, TENN. VAL-

LEY AUTH., ROUTINE MAINTENANCE OF ELECTRIC GENERAT-

ING STATIONS 2 (2000).

162 TVA predicts that the NSR enforcement actions will
have severe consequences for its generating capaci-
ty, estimating an immediate loss of more than 10
percent of coal-fired generating capacity, or more
than 12 million megawatt-hours a year, and a long-
term loss of more than 30 percent of its coal-fired
generating capabilities, or more than 34 million
megawatt-hours a year. Tenn. Valley Auth.
Homepage, TVA Court “Victory” vs. EPA Doesn’t
Curtail Commitment (July 2003), at
http://www.tva.com/retireeportal/retiree_news/
insidetva/july03/court.htm [hereinafter TVA Court
“Victory”]. It would require ten new 500 megawatt

plants, at a significant cost, to make up this loss.
Tenn. Valley Auth. Homepage, Federal Appeals
Court Hears TVA-EPA Case, at http://
www.tva.gov/environment/ongoing.htm#victory
(last visited Oct. 4, 2004) [hereinafter Federal Appeals
Court Hears TVA Case].

163 GOLDEN, supra note 161, at 3.

164 TVA Court “Victory,” supra note 162.

165 TENN. VALLEY AUTH., ANNUAL ENVIRONMENTAL REPORT

11(1999), at www.tva.com/environment/reports/
envreport/1999aer.pdf [hereinafter TVA 1999
REPORT]. TVA also confirmed in comments to the
EPA in support of the ERP Rule that EPA had previ-
ously supported a narrow understanding of NSR
and a broad reading of the RMRR exclusion.

Construing the pertinent statutory lan-
guage, EPA has always taken the position
that Congress did not intend to make every
activity at an industrial source subject to
NSR requirements. Successive amend-
ments of the statute and congressional con-
sideration of the scope of the NSR pro-
grams have validated EPA’s historical posi-
tion and interpretations.

Tenn. Valley Auth., Comments on Equipment
Replacement Rule 4 (April 30, 2003) (Docket No. A-
2002-04) [hereinafter TVA Comments].

166 See T.H. GLADNEY & H.S. FOX, TENN. VALLEY AUTH., TVA’S

POWER PLANT MAINTENANCE PROGRAM-PHILOSOPHY AND

EXPERIENCE (1972).

167 Id. at 23.

168 Although TVA, as a government agency, does have
a special relationship with the government, TVA
stated that it “is no different from other electric util-
ities in its maintenance practices. Others in the
industry routinely perform the projects performed
by TVA.” GOLDEN, supra note 161, at 36.

169 These routine repairs included cyclone replace-
ments (43% replaced industry-wide), reheater
replacements (121% industry-wide), and economiz-
er replacements (49% industry-wide). Id. at 1.

170 Id. at 12.

171 See Tenn. Valley Auth., 9 E.A.D. 357 (2000). This
decision is available online at http://
www.epa.gov/eab/disk11/tva.pdf.

172 See TVA v. Whitman, 336 F.3d 1236 (11th Cir. 2003).
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173 Tenn. Valley Auth., 9 E.A.D. at 395. 

174 Id. at 414.

175 Memorandum from Edward E. Reich, supra note 84.

176 Tenn. Valley Auth., 9 E.A.D. at 415 n.56.

177 Id.

178 TVA estimates that the cost of complying with EPA’s
enforcement effort could exceed $3 billion. TENN.

VALLEY AUTH., ANNUAL REPORT (2000), at
www.tva .com/f inance/repor ts/annual re -
port_00/00_mandis4.htm.

179 TVA “has already spent more than $4 billion on
emission reductions at its plants and is in the
process of spending almost $2 billion more through
the end of this decade on additional reduction
equipment.” Steve Cook, Supreme Court Refuses to
Hear Appeal of Bar to Clean Air Act Enforcement on
TVA, 85 Daily Rep. for Executives (BNA) A-29, A-29
(May 4, 2004).

180 NOx is a precursor to ground level ozone pollution.

181 TVA Comments, supra note 165, at 23.

182 See Tenn. Valley Auth. Homepage, Fossil-Fuel
Generation, at http://www.tva.gov/power/
fsslfax.html (last visited Oct. 6, 2004):

TVA has reduced emissions of nitrogen
oxide (NOx) by installing low nitrogen
oxide burners or overfire air on 40 of its 59
coal-fired units. TVA is installing selective
catalytic reduction (SCR) systems on 25 of
its units in a project to be completed by the
summer of 2005 at a cost of more than $1
billion. When all the systems are opera-
tional in 2005, NOx emissions during the
May-September ozone season will be
reduced by 75 percent.

183 TVA 1999 REPORT, supra note 165, at 11.

184 EIA estimates that “[b]ased on a sustained increase
in the price of oil, each 10% increase in the price of
oil could lower the real U.S. GDP growth rate by
between 0.05 and 0.1 percentage points relative to its
baseline level.” Energy Info. Admin. Homepage,
Rules of Thumb for Oil Supply Disruptions, at
http://www.eia.doe.gov/emeu/security/rule.html
(last modified Sept. 2, 2004).

185 See Associated Press, PNM Says Gas Prices May Climb
15 to 30 Percent this Winter, ALBUQUERQUE J.

ONLINE, September 7, 2004, at http://www.
abqjournal.com/news/state/appnm09-07-04.htm.

186 See supra note 178.

187 See Nat’l Ass’n of Mfrs., Comments On Prevention
of Significant Deterioration (PSD) and Non-
Attainment New Source Review (NSR): Routine
Maintenance, Repair and Replacement: Proposed
Rule (May 2, 2003) (Docket Number A-2002-4) [here-
inafter NAM 2003], available at
h t t p : / / w w w. n a m . o r g / s _ n a m / d o c 1 . a s p ?
TrackID=&SID=1&DID=226451&CID=201561&VID
=2&RTID=0&CIDQS=&Taxonomy=False&specialSe
arch=False.

188 108 CONG. REC. S1215-16. (daily ed. Jan. 21, 2003)
(Letter from Ande Abbott, Director of Legislation,
International Brotherhood of Boilermakers, Iron
Ship Builders, Blacksmiths, Forgers and Helpers,
AFL-CIO, to Senator John Edwards) (read into
record during statement of Senator James M.
Inhofe).

189 See BERNARD L. WEINSTEIN & TERRY L. CLOWER, THE EPA’S

REINTERPRETATION OF NEW SOURCE REVIEW RULES: IMPLI-

CATIONS FOR ECONOMIC DEVELOPMENT IN RURAL AMERI-

CA 11 (2002), available at http://www.unt.edu/
cedr/NSR.pdf. 

190 Id. at 13

191 See id.

192 Id.

193 Id. at 14.

194 Id. at 15.

195 Id.

196 Steve Cook, Air Pollution: Black Mayors, Native
American Group Call for Quick Action on New Source
Review, 93 Daily Rep. for Executives (BNA) A-33, A-34
(May 14, 2002) (quoting letter from the National
Conference of Black Mayors, the National Indian
Business Association, and three other African-
American groups). The letter cites as an example an
urban “facility that sought to improve its wastewater
treatment system. The upgrade would have cost
$10,000, while resulting in an estimated 40 percent
improvement in energy efficiency and a 6 percent-to-
8 percent reduction in emissions.” Id. The mayors said
that the project was abandoned when NSR was
applied, raising the cost of the upgrade to $750,000
and requiring a 12-to-18 month permitting process. Id.
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197 Id.

198 See Energy Info. Admin. Homepage, Total Energy
Expenditures in U.S. Households by Household
Income, at
http://www.eia.doe.gov/emeu/recs/recs2001/
ce_pdf/enduse/ce1-3e_hhincome2001.pdf (last vis-
ited Sept. 15, 2004). The percentages are based on
calculations made using top of scale incomes, so the
costs faced by individuals within each given brack-
et will almost always be greater than the percent-
ages listed.

199 ENERGY INFO. ADMIN., U.S. DEP’T OF ENERGY, THE CHANG-
ING STRUCTURE OF THE ELECTRIC POWER INDUSTRY 2000: AN
UPDATE (2000), http://www.eia.doe.gov/cneaf/
electricity/chg_stru_update/chapter3.html.

200 Id.

201 See ENERGY INFO. ADMIN., U.S. DEP’T OF ENERGY, INTERNA-

TIONAL ENERGY OUTLOOK: 2001, app. A, tbl. A-9, at 184
(2001).

202 Federal Appeals Court Hears TVA Case, supra note 162.

203 See id.

204 108 CONG. REC. S1216 (daily ed. Jan. 21, 2003)
(Letter from Ande Abbott, Director of Legislation,
International Brotherhood of Boilermakers, Iron
Ship Builders, Blacksmiths, Forgers and Helpers,
AFL-CIO, to Senator John Edwards) (read into
record during statement of Senator James M.
Inhofe).

205 Id.

206 Prevention of Significant Deterioration (PSD) and
Non-attainment New Source Review (NSR):
Routine Maintenance, Repair and Replacement, 67
Fed. Reg. 80,290, 80,3000 (Dec. 31, 2002); see also EPA
REPORT, supra note 74, at 12 n.25 (“Electric generat-
ing plant personnel have been placed in the unten-
able position of not being able to correct and
improve the reliability and efficiency of their plants,
resulting in compromised safety to plant employees
and the general public, without risking an enforce-
ment action.”) (quoting Class of ‘85 Group
Comments).

207 A long list of members of industry from across the
country, including the U.S. Chamber of Commerce,
wrote in support of NSR reforms, saying that,
“[s]ound maintenance practices and productivity
improvements are essential to good environmental

performance, economic progress, job creation, and
worker safety.” Letter from U.S. Chamber of
Commerce et al., to Michael Leavitt, Adm’r, Envtl.
Prot. Agency 1 (March 17, 2004), at
http://www.nopa.org/Communications/march20
04/31704%20Letter,%20Coalition%20to%20EPA%20
Administrator%20Leavitt%20re%20Equipment%20
Replacement%20Provision%20Rule.pdf.

208 See infra Part V.

209 EPA REPORT, supra note 74, at 11.

210 See ERP Rule, supra note 72, at 61,250:

[T]he central policy of the major NSR pro-
gram as applied to existing sources ... is
not to cut back on emissions from existing
major stationary sources through limita-
tions on their productive capacity, but
rather to ensure that they will install
state-of-the-art pollution controls at a
juncture where it otherwise makes sense
to do so.

211 See Letter from Kenneth A. Schweers, supra note 17.

212 WEPCO v. Reilly, 893 F.2d 901, 909 (7th Cir. 1990)
(quoting H.R. REP. NO. 95-294, reprinted in 1977
U.S.C.C.A.N. 1077, 1264). The 1977 House Report
verified that this was Congress’ intent in shaping
NSR:

Building control technology into new
plants at the time of construction will
plainly be less costly than requiring retrofit
when pollution ceilings are reached. For
example, testimony from the electric utility
industry indicates that it costs about 25
percent less to purchase and install flue gas
desulfurization technology on a new plant
than it would cost to retrofit that plant sub-
sequently.

H.R. REP. NO. 95-294, at 185 (1977), reprinted in 1977
U.S.C.C.A.N. 1077, 1264.

213 Controls become economically feasible either when
a new greenfield source is being built or when the
existing source is being modified in a major way,
such that it is taken out of service for a considerable
period of time and the modification is carried out at
a considerable cost, comparable to the cost on a per
unit of output basis with the cost of a new unit.

214 EPA REPORT, supra note 74, at 10.
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215 The CAA itself requires facilities to perform more
frequent maintenance than otherwise would be
required. One result of controls in place on the emis-
sion of NOx is increased boiler slagging and tube
wastage. This requires facilities to replace reheaters
and boiler tubes more frequently. It would be unfair
for EPA to impose these mandates without allowing
the subsequent maintenance necessary to accommo-
date these requirements. Moreover, utilities have a
legal obligation to provide safe, secure, and econom-
ic electricity for consumers. They are therefore
under a legal duty to conduct RMRR to ensure this
duty is met.

216 Brief for Respondent United States Environmental
Protection Agency at 73-74, New York v. EPA (D.C.
Cir. 2004) (No. 02-1387).

217 Senator Hillary Clinton confirmed that NSR is being
used to force pollution reductions, saying:

I know that the NSR program has been
instrumental in New York state’s effort to
fight power plant pollution both in state
and out-of-state. 

New York State, other northeast states, the
federal EPA under previous Administra-
tions and various environmental organiza-
tions have used the NSR program … to
address air pollution harms by going to
their source.

Sen. Hillary Rodham Clinton, Statement before the
Senate Democratic Policy Committee Hearing,
“Clearing the Air: An Oversight Hearing on the
Administration’s Clean Air Enforcement Program”
(Feb. 6, 2004).

218 See EPA REPORT, supra note 74, at 1.

219 Envtl. Prot. Agency Homepage, New Source Review
Fact Sheet, at http://www.epa.gov/nsr/facts.html
(last visited Sept. 15, 2004).

220 EPA REPORT, supra note 74, at 15.

221 Letter from Francis X. Lyons, Reg’l Adm’r, Envtl. Prot.
Agency, to Henry Nickel, Counsel for the Detroit
Edison Co. 2-3 (May 23, 2000) (emphasis added). This
letter, which accompanied the Detroit Edison
Applicability Determination, is available along with
that determination on EPA’s website at
http://www.epa.gov/Region7/programs/artd/air/n
sr/nsrmemos/detedisn.pdf (last visited Sept. 15, 2004).

222 EPA’s subsequent reform of the routine mainte-
nance exclusion implicitly recognized that the
Browner interpretation was counterproductive,
acknowledging “that a functionally equivalent
replacement can result in an increase in efficiency
and, consequently, productivity. In fact, one of our
goals is to promote such outcomes.” ERP Rule,
supra note 72, at 61,255.

223 See supra text accompanying note 213.

224 Standards of Performance for New Stationary
Sources, 57 Fed. Reg. 32,314, 32,327 (July 21, 1992).

225 In fact, the legislative proposals rejected by
Congress were less punitive than the Browner inter-
pretation, as existing facilities were given thirty
years before having to choose between shutting
down or applying new source requirements. See,
e.g., S. 321, 100th Cong. (1987); S. 316, 100th Cong.
(1987); S. 300, 100th Cong. (1987); S. 2813, 99th Cong.
(1986); S. 2203, 99th Cong. (1986); S. 2200, 99th Cong.
(1986); H.R. 4567, 99th Cong. (1986); S. 52, 99th
Cong. (1985); H.R. 5555, 97th Cong. (1982).

226 LARRY B. PARKER & JOHN E. BLODGETT, CONG. RES. SERV., AIR
QUALITY AND ELECTRICITY: ENFORCING NEW SOURCE
REVIEW (2000), http://www.ncseonline.org/NLE/
CRSreports/Air/air-35.cfm?&CFID=15984371&
CFTOKEN=81066576.

227 See Byron Swift, Command Without Control: Why Cap-
and-Trade Should Replace Rate Standards for Regional
Pollutants, 31 Envtl. L. Rep. (Envtl. L. Inst.) 10,330
(Mar. 2001). Swift concludes:

The best and most comprehensive solution
would be to replace existing standards
with a stringent emission cap and
allowance trading system, created on a
national or regional basis, that includes all
sources. This solution would not only be
extremely effective environmentally, but
also would eliminate virtually all of the
problems mentioned above that are caused
by the use of a rate standards….

Id. at 10,340.

228 Id. at 10,337-38; see also Gregory Gotwald, Note, Cap-
and-Trade Systems, With or Without New Source
Review? An Analysis of the Proper Statutory Framework
for Future Electric Utility Air Pollution Regulation, 28
VT. L. REV. 423, 465 (2004) (“Pollution reduction is best
accomplished through a properly constructed cap-
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and-trade system generally exempt from the New
Source Review Program.”).

229 Swift, supra note 227, at 10,336: 

Ironically, the environment also does not
benefit from the inflexible NSPS standard.
Despite the costs imposed by the NSPS stan-
dard, it creates no net environmental bene-
fits as total emissions are now governed by
the emissions cap under Title IV. Nor are
there significant local benefits, as sources
must already comply with SO[2] standards
pursuant to Title I of the CAA that protect
against local ambient concentrations. The
continued use of the inflexible rate-based
methodology under the SO[2] NSPS there-
fore makes little sense today when there is a
national emissions cap on SO[2].

230 New Source Review Policy, Regulations and Enforcement
Activities: Hearing Before the Senate Comm. on Env’t
and Pub. Works and the Senate Comm. on the Judiciary,
107th Cong. 41 (2002) (statement of Jeffrey
Holmstead, Assistant Adm’r for Air and Radiation,
U.S. Envtl. Prot. Agency); see also Envtl. Prot. Agency
Homepage, New Source Review Questions and
Answers, at http://www.epa.gov/nsr/
questions.html (last visited Sept. 15, 2004) (“For
power plants under the Clear Skies initiative, NSR
would no longer be necessary to ensure pollution
reductions. Nor would it be necessary to require a
NSR permit every time a plant modifies its equip-
ment ....”).

231 FOUND. FOR CLEAN AIR PROGRESS, AMBIENT AIR QUALITY

TRENDS: AN ANALYSIS OF DATA COLLECTED BY THE U.S.

ENVIRONMENTAL PROTECTION AGENCY 1 (2004).

232 Id.

233 An article reviewing EPA’s enforcement cases asked
the following question:

[E]ven if EPA’s interpretation holds, is it
appropriate to rely on projects from many
years ago as the basis for imposing current
norms in massive and costly pollution con-
trol to further reduce NO[x] and SO[2]
emission levels? These units often already
have sophisticated control equipment in place
and have been reducing air emissions for years,
in diligent compliance with state and federal air
pollution-control regimes.

Elliot Eder & Robin L. Juni, Has EPA Fired Up
Utilities to Clear the Air?, 15 NAT. RESOURCES &
ENV’T., Summer 2000, at 8, 11 (emphasis added).

234 See Brief for Respondent United States
Environmental Protection Agency at 79, New York v.
EPA (D.C. Cir. 2004) (No. 02-1387):

Over the last 10 years facilities have
reduced their emissions due to the imposi-
tion of numerous CAA requirements, none
of which is changed by the revisions in the
NSR rules. Examples of these requirements
include category-specific controls such as
NSPS and Maximum Achievable Control
Technology regulations for hazardous air
pollutants, and controls imposed by specif-
ic SIPs. Facilities that have reduced their
emissions because of these requirements
would be unlikely or unable to increase
them to former levels.

235 EPA’s Opposition to Motions for Stay of the
Equipment Replacement Rule at 25-26, New York
v. EPA (D.C. Cir. 2003) (No. 03-1380) (citation omit-
ted). An analysis of the settlement agreements
reached in a number of the enforcement cases
revealed that the utilities sued by EPA already had
plans to invest significantly in pollution reduction
before being sued.

[T]here is persuasive evidence that the con-
trols and emissions limitations that these
settlements require reflect little more, if
anything, than what the settling companies
had already started doing for business and
regulatory reasons under other CAA pro-
grams and what they expect to do in the
next decade to satisfy upcoming environ-
mental regulations. Indeed, some compa-
nies have said so publicly.... This reality
undermines EPA’s claim, oft-repeated by
EPA as a basis for its enforcement initiative,
that existing electric-generating stations
not previously subject to NSPS or NSR—
”grandfathered power plants,” as EPA
sometimes calls them—would be virtually
uncontrolled were it not for NSR.

Makram Jaber, Utility Settlements in New Source
Review Lawsuits, 18 NAT. RESOURCES & ENV’T,
Winter 2004, at 22, 29.
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236 See Cleveland Elec. Illuminating Co. v. EPA, 572 F.2d
1150, 1160 (6th Cir. 1978) (approving EPA’s use of air
quality model based “on the assumption that the
plants concerned operate 24 hours a day at full
capacity”).

237 This is the approach advocated in the congressional-
ly-mandated Clean Air Act review by the National
Research Council, which concluded that, in addition
to strengthening the science underlying the Act,
EPA should expand the “use of performance-orient-
ed, market-based (where appropriate) multi-pollu-
tant control strategies” and “transform the SIP
process into a more dynamic and collaborative per-
formance-oriented, multipollutant air quality”
process. Executive Summary to NAT’L RES. COUNCIL, AIR

QUALITY MANAGEMENT IN THE UNITED STATES 6 (2004), at
http://www.nap.edu/execsumm_pdf/10728.pdf.

238 Envtl. Prot. Agency Homepage, Clear Skies Basic
Information, at www.epa.gov/air/clearskies/
basic.html (last visited Sept. 15, 2004). 

239 Id.

240 The NSR program adopted in most SIPs has been
approved by EPA, with the exception of the follow-
ing states, or portions of states: portions of Arizona,
California, Florida, Pennsylvania, and Nevada, as
well as all of American Samoa, the District of
Columbia, Guam, Hawaii, Illinois, Massachusetts,
Michigan, Minnesota, the Northern Mariana
Islands, New Jersey, New York, Puerto Rico, South
Dakota, and the Virgin Islands, and, for certain
types of facilities, Washington state. See Envt’l Prot.
Agency Homepage, New Source Review, at
http://www.epa.gov/nsr/where.html (last visited
Sept. 14, 2004). In these areas, the federal NSR pro-
gram is directly applicable, although this is general-
ly administered through state authorities and are
known as “delegated” programs.

241 The dispute between state and federal authorities
over the interpretation of routine maintenance evi-
dences both the vagueness and inconsistent interpre-
tation of NSR regulations. See, e.g., United States v.
SIGECO, 245 F. Supp. 2d 994, 1021-22 (S.D. Ind. 2003)
(recounting the conflicting between IDEM and EPA).

242 42 U.S.C. § 7401(a)(3) (2000); see also 42 U.S.C. §
7407(a) (2000) (“Each state shall have the primary
responsibility for assuring air quality within the
entire geographic area comprising such State ....”).

243 The CAA has, in fact, been accurately described as
“a bold experiment in cooperative federalism.”
Connecticut v. EPA, 696 F.2d 147, 151 (2d Cir. 1982);
see also Envtl. Def. Fund, Inc. v. EPA, 82 F.3d 451, 468-
69 (D.C. Cir. 1996) (discussing CAA’s regime of state
and federal cooperation and integrated planning).

244 See United States v. Gen. Motors Corp., 876 F.2d
1060, 1062 (1st Cir. 1989):

The division of responsibility is straightfor-
ward and logical. The EPA, the federal
agency charged with administering the
Act, has the task of establishing National
Ambient Air Quality Standards (NAAQS).
The states then have the responsibility of
submitting for EPA approval state imple-
mentation plans (SIPs) designed to achieve
and maintain these uniform standards.

245 Train v. Natural Res. Def. Council, Inc., 421 U.S. 60,
79 (1975) (emphasis added).

246 See 42 U.S.C. § 7410 (2000).

Congress believed it important that the
states retain wide latitude in choosing how
best to achieve national standards, given
local needs and conditions. The EPA, there-
fore, may not reject a SIP unless it finds that
the plan fails to satisfy the substantive
requirements set out in the Act, the princi-
pal one of which is that the plan be
designed to attain national standards as
quickly as practicable. So long as the ulti-
mate effect of a State’s choice of emission
limitations is compliance with the national
standards for ambient air, the State is at lib-
erty to adopt whatever mix of emission
limitations it deems best suited to its par-
ticular situation.

Gen. Motors Corp., 876 F.2d at 1062-63 (internal cita-
tions omitted); see also Fla. Power & Light Co. v.
Costle, 650 F.2d 579, 581 (5th Cir. 1981) (“The state is
‘at liberty’ to devise the particular components of its
pollution control plan so long as the plan is ade-
quate to meet the standards mandated by EPA.”).

247 Cf. Harmon Indus. v. Browner, 191 F.3d 894, 899 (8th
Cir. 1999) (drawing similar conclusion about EPA’s
authority to enforce state hazardous waste program
under RCRA from the structure of EPA’s oversight
authority).
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248 136 CONG. REC. S16,983 (daily ed. Oct. 27, 1990)
(quoting H.R. CONF. REP. NO. 101-952) (emphasis
added). EPA further said that “[t]he intent of title V
is not to second guess the results of any NSR pro-
gram.” Matthew Cohen, Fading Federalism and Source
Specific Limits, 18 NAT. RESOURCES & ENV’T, Winter 2004,
at 39, 42.

Cohen reviews attempts by the federal government
to interfere with state implementation of CAA pro-
grams, and found that “[f]or the regulated communi-
ty, EPA oversight [of state SIP administration] has
increased the cost of compliance and reduced regula-
tory certainty.” Id. at 45. Cohen concludes by stating
that it may be “time to reinvigorate Clean Air Act fed-
eralism by restoring to the states the authority to
administer their own state implementation plans.” Id.

249 Under certain circumstances, states that do not com-
ply with the CAA are required to implement a
Federal Implementation Plan, or FIP. Under those
limited circumstances, the federal government
would have more control over the state’s pollution-
control strategy, since the state has demonstrated
that it could not effectively implement a pollution
control program.

250 See Eder & Juni, supra note 233, at 59:

Because EPA’s enforcement initiative is
premised on a fundamentally altered read-
ing of NSR program requirements, success
by federal enforcers would amount to
unofficial coopting of authorized states’
NSR/PSD programs, without EPA’s hav-
ing to pursue a politically charged process
such as withdrawing state authorization or
proposing new regulations. Thus, in terms
of state program autonomy, EPA’s efforts
can be seen as an assault on each host
state’s NSR/PSD program as much as the
defendant utility in each enforcement
action.

251 650 F.2d 579 (5th Cir. 1981).

252 Id. at 588 (quoting United States v. Interlake, Inc.,
432 F. Supp. 985, 987 (N.D. Ill. 1977)).

253 Id. at 589.

254 Id.

255 Motion of the Commonwealth of Virginia et al. for
Leave to Intervene at 1-2, New York v. EPA (D.C. Cir.

2003) (No. 03-1380). The states argued that their
interests in the litigation were not fully represented
by EPA because it “does not have the enforcement
and implementation responsibilities under the Act
to which the [states] are subject.” Id. at 3.

256 Id. at 2.

257 United States v. SIGECO, 245 F. Supp. 2d 994, 1006
(S.D. Ind. 2003). The SIGECO opinion also cites John
M. Daniel, Director of Air Program Coordination for
Virginia’s Department of Environmental Quality,
who testified that “it appeared to me this approach
[to routine maintenance and replacement] was
entirely different than what EPA had been historical-
ly using over the last twenty or so years.” Id. at 1005.
Similarly, Justin P. Wilson, Deputy Governor for
Policy for Tennessee, testified that EPA had “reinter-
preted NSR requirements to find that many com-
mon maintenance repair and replacement projects at
utilities and other industries should be subject to the
lengthy NSR permitting process.” Id. See also supra
note 87.

258 See supra note 225 (describing failed votes on pro-
posals to limit operation of existing sources to 30
years before requiring retrofit with new source tech-
nologies). 
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