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CORPORATIONS

MEASURING THE EXPLOSIVE GROWTH OF FEDERAL CRIME LEGISLATION

BY JOHN S. BAKER, JR.*

EXECUTIVE SUMMARY

The Federalist Society commissioned a study to
ascertain the current number of crimes in the United
States Code, and to compare that figure against the
number of federal criminal provisions in years past.
The purpose of the study was to ascertain, as best as
possible, the rate of growth in the enactment of fed-
eral crimes. We analyzed legislation enacted after 1996
and combined that data with the compilations of fed-
eral crimes assembled in several previous studies.  The
study reaches several significant conclusions, all con-
firming the conventional assumption that the federal
criminalization of legal disputes is on the rise:

* There are over 4,000 offenses that carry criminal
penalties in the United States Code. This is a record
number, and reflects a one-third increase since 1980.

* Previous studies conducted in 1989, 1996 and 1998
all reported “explosive” growth in the number of of-
fenses created by Congress in the years since 1970.
The rate of enactment has continued unabated since
1970.

* A review of Congressional enactments from the past
seven years reveals that a very substantial number ad-
dresses environmental issues.

* The report does not attempt to document changes in
the facial mens rea requirements for federal crimes.
However, as documented elsewhere, there is uncer-
tainty as to what state of mind various standards of
intent actually require. Unclear mens rea requirements,
combined with the “explosive” growth in the number
of federal crimes enacted since 1970, combine to cre-
ate an environment of uncertainty and unpredictability
over exactly what acts are criminal.

On December 28, 2003, the Associated Press
syndicated an article by Jeff Donn entitled “Expanded
fed role against common crime called ‘out of con-
trol.’”1  The title and the article quoted this author.
The article estimated the number of federal crimes to
be about 3,500.  Mr. Donn based that number on sev-
eral sources, including this author.  At the time, we
were collecting data for the present Report.  Based on
the rate of increases in the number of federal crimes,
there had to be at least 3,500 federal crimes.  With the

completion of our research for this Report, it has be-
come evident that there are many more than 3,500
federal crimes.  For reasons discussed below, this
author concludes that there are over 4,000 offenses
carrying criminal penalties.

This Report cannot provide a complete count of
federal crimes.  That would require much more time
and resources than were available.  More importantly,
even if those resources were available, rendering a
complete and accurate account encounters serious
obstacles.  In the course of attempting to understand
and explain these obstacles, it became clear that the
inability to make an accurate count is the failure of
federal law to identify clearly what is a crime as dis-
tinguished from a regulatory violation.  The purpose
of this Report regarding the number of crimes is two-
fold: to determine 1) whether Congress continues to
pass federal criminal laws at the same pace found by
the ABA Report, as well as to offer some estimate of
the total number of federal crimes; and 2) whether the
statutes reflect that Congress more often than in the
past dispenses with the mens rea requirement.

I.  COUNTING FEDERAL CRIMES

Counting the number of federal crimes might
seem to be a rather straightforward matter.  Simply
count all the statutes that are designated as crimes.
Unlike state law, federal law has never had a common
law of crimes. Locating purely common-law crimes
requires consulting judicial opinions; even then deter-
mining what is and is not a common-law crime is prob-
lematic.2  Given that federal courts lack common-law
jurisdiction over crimes, all federal crimes must be
statutory.  United States v. Hudson & Goodwin, 11
U.S.(7 Cranch) 32 (1812).  So it would seem that
counting statutes should be an easy task.

A.  Obstacles to a Complete Count
Unfortunately, getting an accurate count is not

as simple as counting the number of criminal statutes.
As the American Bar Association’s Task Force on the
Federalization of Crime  stated :  “So large is the present
body of federal criminal law that there is no conve-
niently accessible, complete list of federal crimes.”3

Not only are the number of statutes large, the statutes
are scattered and complex.4  The situation presents a
two-fold challenge: 1) determining what statutes count
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as crimes and 2) differentiating  whether, as to the
different acts listed within a section or subsection,
there is more than a single crime and, if so, how many.

The first difficulty is that federal law contains
no general definition of the term “crime.”  Title 18 of
the U.S. Code is designated “Crimes and Criminal Pro-
cedure,” but it is not a comprehensive criminal code.
Title 18 is simply a collection of statutes.  It does not
provide a definition of crime.  Until repealed in 1984,
however, Section 1 of Title 18 began by classifying
offenses into felonies and misdemeanors, with a sub-
class of misdemeanors denominated “petty offenses.”
Later amendments re-introduced classifications else-
where in Title 18.5  As discussed further below, how-
ever, the repeal and later amendments were tied to the
creation of the United States Sentencing Commission.
Its creation represented a new focus on sentencing.
Unfortunately, as discussed below, the focus on sen-
tencing has done nothing to solve, and probably has
exacerbated, the problem of determining just what
should be counted as “crimes.”  That issue is particu-
larly pertinent for offenses not listed in Title 18, which
are more often regulatory or tort-like.6  Title 18 does
contain many, but not all, of the federal crimes.7  Other
crimes are distributed throughout the other forty-nine
titles of the U.S. Code.8

The second problem is that, whether contained
in Title 18 or some other title, one statute does not
necessarily equal one crime.  Often, a single statute
contains several crimes.  Determining the number of
crimes contained within a single statute involves a
matter of judgment.  Different people may make dif-
ferent judgments about the number of crimes con-
tained in each statute, depending on the criteria used.9

In the absence of a definition of crime, it is incumbent
on the compiler to explain the criteria employed to
determine the count.  Not intending to reinvent the
criteria, we have looked to previous attempts to count
the number of federal crimes.

The most comprehensive effort to count the
number of federal crimes was conducted by the Of-
fice of Legal Policy (“OLP”) in the U.S. Department
of Justice during the early 1980s, in connection with
the effort to pass a comprehensive federal criminal
code.  A person who oversaw the effort, Mr. Ronald
Gainer, later published an article entitled, “Report to
the Attorney General on Federal Criminal Code Re-
form,” 1 Crim. L. Forum 99 (1989).  That article cited
the figure “approximately 3,000 federal crimes,”id. at
110, a number that has been much cited since. In a

later article, “Federal Criminal Code Reform: Past and
Future,” 2 Buff. Crim. L. Rev. 46 (1998), Mr. Gainer
cited the figure of “approximately 3,300 separate pro-
visions that carry criminal sanctions for their viola-
tion.” Id. at 55, n.8.  The latter number was based on
a count done by the Buffalo Criminal Law Center, “em-
ploying somewhat different measures.” Id.

In 1998, a Task Force of the American Bar
Association, on which this author served, issued a re-
port, referred to above, entitled The Federalization of
Criminal Law (Hereafter “ABA Report”). This report
was concerned with the growth in federal criminal
law and thus had to identify the number of federal
crimes enacted over periods of time.  The Task Force
decided, however, not to “undertake a section by sec-
tion review of every printed federal statutory section,”
which was too “massive” for its “limited purpose.”
Id. at 92.  As previously noted, that would have meant
reviewing 27,000 pages of statutes.10  At the same time,
the ABA Report noted that the 3,000 number was
“surely outdated by the large number of new federal
crimes enacted in the 16 or so years since its estima-
tion.” Id. at 94. As described below, the count in the
ABA Report was less comprehensive than the OLP
count, but it was more up-to-date in terms of the cri-
teria employed.

Lacking even the limited time and resources
available to the ABA Task Force, this Report could not
conduct a comprehensive count on the scale of the
OLP count, nor even update the OLP count since it
was done in the early 1980s.  This Report, therefore,
begins with the section and subsection counts through
1996 used in the ABA Report as a base and, using the
same methodology, updates that count for the years
1997 through 2003.  Based on these findings, the Re-
port provides an updated estimate of the OLP count.
As discussed below, the ABA count is far from com-
prehensive.  Even the OLP count, the most complete
count for the period covered, is still something of an
estimate; it employs certain judgments about how many
crimes are contained in a particular statute.  To dem-
onstrate the problem, the Appendix counts the crimes
contained in the statutes enacted since 1996.  The count
in the Appendix lays out the criteria upon which judg-
ments were made.

B. Ways of Counting Federal Crimes
The period of time considered (7 years) by itself

was too short to make the kind of dramatic statements
in the ABA Report, which observed:
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The Task Force’s research reveals a star-
tling fact about the explosive growth of fed-
eral criminal law: More than 40% of the fed-
eral provisions enacted since the Civil War
have been enacted since 1970.11

As reflected in a chart in the ABA Report,12 the
number of new criminal sections added per year var-
ied significantly from one year to the next.  If the
numbers for the three years 1997 through 1999 are
added to those in the ABA Report for 1990 through
1996, however, the total would be virtually the same
for the last decade of the century as for the prior two
decades.13

As explained below, following the ABA method-
ology greatly undercounts the actual number of fed-
eral crimes.  Even though the data are therefore un-
avoidably incomplete, a year-by-year look at the num-
bers confirms one fact which is hardly surprising:
Congress passed many more completely new criminal
sections in all the three election years (‘98, ‘00, and
‘02) than it did in any of the non-election years.

1) The Methodology Employed in Various Counts

Coverage: The count in the 1998 ABA Report
runs through 1996.  The present Report covers stat-
utes enacted from 1997 through 2003.  Like the ABA
Report, this Report considers only statutes, not regu-
lations.  As the ABA Report noted, if regulations are
included, that would have added, as of the end of 1996,
possibly 10,000 more crimes.14  According to another
estimate from the early 1990s, however, “there are
over 300,000 federal regulations that may be enforced
criminally.”15

OLP did a complete hand count of federal crimes,
which meant reading through the many thousands of
pages in the U.S. Code.  Without doing that, obtaining
a complete count of the crimes in the Code – regard-
less of other obstacles – is practically impossible.  The
ABA Report, for its more limited purposes, instead
conducted a Westlaw search of the statutes “us[ing]
the key words ‘fine’ and ‘imprison’ (including any
variations of those words, such as ‘imprisonment.’).”16

For continuity purposes, our Report also did a Westlaw
search using the same terms.

In order to understand the limits of the search
terms employed by the ABA Report, however, the re-
searcher for this Report, Ms. Ellerbe, ran a search
employing more terms (fine! or imprison! or crim! or

illegal! or culp!).  The search for just one year pro-
duced hundreds of documents.  The search was too
broad to be efficient; that is to say, if one were to do
that extensive a search, it would be just as well and
more accurate to do a complete hand-count.  Never-
theless, a partial search of the documents from the
one year produced a number of crimes not yielded by
the search using only “fine” and “imprison” (includ-
ing the variations on those words).  It confirmed that
the ABA had good reason not to attempt a broad com-
puter search of all the titles in the U.S. Code.

The Unit of Measure: This is the hard part.  The
ABA Report focuses on statutory sections and (some-
times) subsections. So in its two charts, the ABA Re-
port refers to 1,020 “statutory sections.”  That num-
ber excludes the 414 sections added in 1948 as part of
the Title 18 recodification.  The ABA Report acknowl-
edges that it had thereby excluded some sections from
existing law.17  Including the recodification would have
distorted the picture18 presented by the charts which
graph the growth of federal crimes from year to year
(ABA Chart 1) and from decade to decade (ABA Chart
2). Thus, the statements in the ABA Report about the
growth of crime from 1970 through 1996 chart the
year-to-year numbers, and the decade-to-decade per-
centages are based on this number of 1,020.

The ABA Report also includes a grid in its Ap-
pendix C, which lists and describes 1,582 statute sec-
tion numbers.  That number is more than 50% higher
than the number 1,020.  It separately counts some
subsections which are not broken out in the number
1,020.  “The grid ... contains all the statute section
numbers representing federal crime provisions on the
Sentencing Commission’s selective list at the time the
list was obtained, complimented by the non-duplica-
tive sections located through the computer search, with
the exception of those statutes which have been re-
pealed.”19  Thus, this list includes 184 entries which
represent a different subsection of a statute identified
in a listing.  Eliminating those 184 duplicates reduces
the sections in Appendix C to 1,398.

Whether it is 1,020, 1,398, or 1,582, the num-
bers in the ABA Report are a long way from the 3,000
in the OLP count from the early 1980s.  Yet, as previ-
ously noted, the ABA Report stated that the 3,000 num-
ber was “surely outdated” and that the present num-
ber was “unquestionably higher.”20  The ABA Report
generally avoided making the more detailed analysis
and debatable judgments of how many crimes were
really contained in individual sections and subsections.
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But it did not avoid the judgments altogether.  Although
in its charts it only considered statutory sections, the
inclusion of 158 separate entries for additional sub-
sections in Appendix C reflected the judgment that the
subsections included discrete crimes.

 In doing its count, OLP made more judgments
about how many crimes were included within a single
statute.  As explained to this author by Mr. Ronald
Gainer,21 who was responsible for the OLP count, stat-
utes containing more than one act corresponding to a
common-law crime were determined to have as many
crimes as there were common law crimes.  On the
other hand, OLP counted a statute as having only one
crime, even though it contained multiple acts, if those
acts did not constitute common law crimes.

Our Count for 1997 through 2003: The Appendix
to this Report lists all the federal statutes located us-
ing the same search terms as those used by the ABA
Report.  Our search identified 164 new and amended
statutes.  The ABA Report, however, does not include
amended statutes.22  Eliminating the amendments leaves
79 new sections and subsections.   That number re-
flects the same criteria for the number 1,582 in Ap-
pendix C of the ABA Report.  Eliminating “duplicates”
leaves 67, which number reflects the same criteria used
for the number 1,020.

The number 67 breaks down by year as follows:
1 for ‘97; 18 for ‘98; 3 for ‘99; 18 for ‘00; 6 for ‘01;
18 for ‘02; 6 for ‘03.  As mentioned above, the num-
bers for the election years significantly surpass the
numbers for non-election years.  Of course, this may
be attributable to the two-year cycle in Congress and
the time it takes to pass a bill.  On the other hand,
work done on legislation in a previous Congress need
not be completely duplicated when proposals are re-
introduced in a new Congress.

The total for the years 1997 through 1999 is 22
(1, 18, and 3).  From Chart 2 of the ABA Report,23

12% of the 1,020 sections or roughly 122 sections
were adopted during the period of 1990 through 1996.
Adding the 122 and the 22 in order to complete the
decade equals 144.  By comparison, the decade of
1970-1979 produced 14% of the 1020 sections or ap-
proximately 143 and the decade of 1980-1989 pro-
duced 15% of the 1020 or approximately 153. Thus,
the decade of the 1990s, according to the search terms
used, reflected that Congress was enacting new fed-
eral criminal legislation at virtually the same pace it
had been doing for the previous two decades which,

as the ABA Report noted, reflects “explosive growth”24

since 1970.

2)  Evaluation and Estimation of the Number of Federal
Crimes

Conservatively speaking, the U.S. Code contains
at least 3,500 offenses which carry criminal penal-
ties.  More realistically, the number exceeds 4,000.
Any number put forward admittedly rests on a series
of judgments.  The estimate of over 4,000 rests on an
evaluation of the information already covered about
the counts conducted by OLP, the University of Buf-
falo, the ABA, and the Appendix to this Report.

None of the counts considers it sufficient sim-
ply to tally the number of sections in the U.S. Code
which contain at least one criminal offense and to count
each of these sections as only one crime.  The ABA
Report used such an approach to measure growth rates
only.  It recognized, however, that the actual number
of crimes was much higher than the 1,020 sections.25

Moreover, its Appendix C counted subsections sepa-
rately for a number of sections in the Code.

When going beyond counting sections and/or
subsections, the compiler necessarily makes judgments
about the different acts listed in the statute.  Unfortu-
nately, the criteria employed in the OLP and the Uni-
versity of Buffalo studies were not published.  In fact,
the counts themselves were not published; these to-
tals were referenced in more general articles about a
possible federal criminal code.26  Mr. Gainer, however,
has graciously provided the author with information
about the criteria used in the OLP count.  Mr. Gainer
cannot speak with the same authority about the Uni-
versity of Buffalo count.

The University of Buffalo counted, as of early
1998, approximately 3,300 criminal offenses in the U.S.
Code.  Although more than 3,000, that number was
produced approximately 16 years after the OLP count.
During that sixteen-year period, there was significant
growth – regardless of how that is measured – in the
number of federal crimes.  Apparently, the criteria used
by the University of Buffalo were somewhat more con-
servative than the OLP count.  Still, six years have
elapsed since the University of Buffalo count.  During
that period, the number of federal crimes, as mea-
sured by sections, has increased at least 6.6%.27  Add-
ing 6.6%28 of 3,300 to that number for a total of 3,517
produced the conservative estimate of at least 3,500
crimes.
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The better number to update, however, is the
3,000 count given by OLP in the early 1980s. Since
the OLP count in the early 1980s, the number of fed-
eral crimes has increased by over one-third.  That is to
say, per the ABA Report, during a sixteen-year period
from 1980 through 1996, Congress enacted more than
25% of all the sections in the U.S. Code.  A figure that
is 25% of a total represents a 33% or one-third in-
crease over the number that represents 75% of the
total.

It is not clear exactly when the OLP count was
completed in the early 1980s.  Nevertheless, the ABA
Report states29 and shows in a chart30 that, as of the
end of 1996, over one-quarter of all federal crimes
enacted since the Civil War were passed in the six-
teen-year period from 1980 - 1996.  As shown above,
the rate of new crimes during the entire decade of the
1990s was essentially the same as for the 1980s.  So
at whatever point the OLP count was completed in the
early 1980s, (presumably prior to 1984), the number
would have increased by one-third over roughly the
next sixteen years.  Thus, by 2000, the 33% increase
of the 3,000 crimes would have produced a number
of 4,000 crimes.

Since 2000, Congress has not stopped enacting
new federal crimes.  So the current number, using the
OLP criteria, would be beyond 4,000.  Just how much
greater cannot be confidently estimated with the in-
formation available.

To further flesh out the elusive total for federal
crimes, the researcher, Ms. Ellerbe, did her own count
of crimes within the statutes.  The criteria for that
count, also stated in the Appendix, were the follow-
ing:

•Each traditional or common-law crime
(e.g., theft, burglary, fraud, etc.) is counted
separately as one crime.  Thus, multiple
crimes may be listed in a single statute.

•Multiple forms of non-traditional crimes
or elaborations on traditional crimes (e.g.,
theft by fraud, misrepresentation, forgery)
are counted as one crime only, if listed to-
gether in one section or subsection.

•If the same or similar non-traditional
crimes are listed in separate sections or sub-
sections, each section or subsection is
counted as a separate crime.

•An explanation is provided for each sec-
tion or subsection.

•A few of the sections or subsections

have a “?” indicating uncertainty as to num-
ber of crimes or the mental elements.

•The number of crimes listed for each
section or subsection indicates the number
added that year by a statute or amendment,
not necessarily the total number of crimes
in the section or subsection.

Of the 164 statutes identified in the search, 36
include no new crimes.  That leaves 128 sections and
subsections.  According to the criteria used, these 128
provisions contain over 600 crimes.  The actual count
is put at 600.  Three sections, however, have a “?” for
the number of crimes because it seemed debatable
whether two of the sections did or did not include any
new crimes and just how to count the numerous po-
tential crimes in a third section.  Whatever the exact
number over 600, the count in the Appendix produces
approximately 4.69 crimes per section or subsection
(600+ ÷ 128).  This represents a much higher per
section/subsection count than would be reflected in
the OLP count.  The point is not necessarily that ev-
eryone would agree with the criteria used in the Ap-
pendix, or that in using the criteria everyone would
reach exactly the same count.  Rather, the count of
600+ crimes in the seven-year period from 1997 dem-
onstrates the estimate of over 4,000 crimes today, which
is a projection from the OLP study, is fairly conserva-
tive.

This study, however, did little in the way of ana-
lyzing the number of offenses created in various dis-
crete areas of substantive law.  Earlier studies did not
undertake that task, and consequently, there is no
benchmark for comparison.  But one fairly glaring trend
did emerge which deserves mention.  During the seven-
year period of this Report from 1997, 24 of the 67
sections and subsections were created in the environ-
mental area.  That is over 35% of the total number of
sections and subsections created by Congress during
that period.31

As practitioners in the field know well, the num-
ber of criminal statutes does not tell the whole story.
Measuring the rate of growth certainly confirms that
Congress continues to enact criminal statutes at a brisk
pace.  But no matter how many crimes Congress en-
acts, it remains for federal prosecutors to decide which
statutes to invoke when seeking an indictment.

Federal prosecutors have certain favorites, no-
tably mail and wire fraud statutes,32 which they use
even when other statutes might be more applicable.
That, of course, does not mean that the addition of
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little-used crimes is unimportant.  The federal govern-
ment is supposedly a government of limited powers
and, therefore, limited jurisdiction.  Every new crime
expands the jurisdiction of federal law enforcement
and federal courts.  Regardless of whether a statute is
used to indict, it is available to establish the legal basis
upon which to show probable cause that a crime has
been committed and, therefore, to authorize a search
and seizure.  The availability of more crimes also af-
fords the prosecutor more discretion and, therefore,
greater leverage against defendants.  Increasing the
number and variety of charges tends to dissuade de-
fendants from fighting the charges, because (s)he usu-
ally can be “clipped” for something.

Moreover, the expansion of federal criminal law
continues to occur even without new legislation.  Fed-
eral prosecutors regularly stretch their theories of ex-
isting statutes.  Thus, in the Martha Stewart case the
prosecutors developed a “novel,” indeed ludicrous,
theory that Ms. Stewart committed fraud by proclaim-
ing her innocence of the charges.  Ultimately, the trial
judge rightly threw out the fraud charge.  Often,
though, federal courts cooperate with prosecutors and
happily make new law retroactively.  What (then) Pro-
fessor and (later federal Judge) John Noonan wrote in
1984 about bribery and public corruption continues to
be generally true, namely that federal prosecutors and
federal judges have been effectively creating a com-
mon law of crimes through expansive interpretations.33

Ultimately, the reason the ABA Report and this
Report do a count is to provide some measure of the
extent to which federal criminal law and its enforce-
ment are over-reaching constitutional limits.  The Su-
preme Court has admonished Congress twice within
the last decade when it declared federal statutes un-
constitutional, stating that it lacks a “plenary police
power.”34  The counts in this and the ABA Report indi-
cate that those cases have not dissuaded Congress from
continuing to pass criminal laws at the same pace.

II.  JUDICIAL INTERPRETATION OF MENS REA

As part of this Report, the Appendix identified
the mens rea or the lack thereof for each section or
subsection.  The purpose was to determine whether
Congress was more prone today to enact crimes with-
out a mens rea than it was a few decades ago.  A quick
scan of the initial listing of the sections and subsec-
tions, with the mens rea indicated, demonstrated that
the great majority of sections or subsections appeared
to have a mens rea.35 But simply counting the number
of offenses that appear to have a mens rea does not
adequately capture the situation, again due to judi-

cial interpretation.  Regardless of what a statute says,
1) a crime that appears not to have a mens rea may be
interpreted by courts to have one; 2) a crime that ap-
pears to have a mens rea may have the mens rea di-
luted as applied in prosecution and as interpreted by
courts.  The problem of mens rea in federal criminal
law is well summarized by a leading casebook, as fol-
lows:

Federal statutes, for example, provide for
more than 100 types of mens rea.  Even
those terms most frequently used in fed-
eral legislation–“knowing” and “willful”– do
not have one invariable meaning.  Particu-
larly with respect to judicial interpretation
of the term “willful,” the precise require-
ments of these terms depend to some ex-
tent on the statutory context in which they
are employed.  Another layer of difficulty
is attributable to the fact that Congress may
impose one mens rea requirement upon cer-
tain elements of the offense and a different
level of mens rea, or no mens rea at all, with
respect to other elements.36

Moreover, whether an offense has a mens rea
may depend on the judgment about the number of
crimes contained in a particular section or subsec-
tion.  Consider for example 18 U.S.C. § 1960, prohib-
iting “unlicensed money transmitting businesses,”
which was amended in the wake of 9/11.  The statute
has several subsections.  The 2001 amendments add a
new subsection under (b)(1), which expands the defi-
nition of “unlicensed money transmitting business.”37

The added section has a knowledge requirement.  But
with regard to an existing section, (b)(1)(A), the
amendments dropped a mens rea.38  If 18 U.S.C. §
1960 is counted as one crime only or if only the newly
added subsection is considered, the elimination of “in-
tentionally” may escape notice.39 Once again, what
counts as a crime dictates conclusions about what Con-
gress has done in passing a statute, i.e., whether it
has or has not eliminated a mens rea.

The linkage between the mens rea issue and what
qualifies as a crime goes to the heart of the moral
foundation of criminal law.  The current confusion on
this point has been well described, in an important
article by Columbia University Professor John Cof-
fee, published in 1991:

My thesis is simple and can be reduced to
four assertions.  First, the dominant devel-
opment in substantive federal criminal law
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over the last decade has been the disappear-
ance of any clearly definable line between
civil and criminal law.  Second, this blur-
ring of the border between tort and crime
predictably will result in injustice, and ulti-
mately will weaken the efficacy of the crimi-
nal law as an instrument of social control.
Third, to define the proper sphere of the
criminal law, one must explain how its pur-
poses and methods differ from those of tort
law.  Although it is easy to identify distin-
guishing characteristics of the criminal law
– e.g., the greater role of intent in the crimi-
nal law, the relative unimportance of actual
harm to the victim, the special character of
incarceration as a sanction, and the crimi-
nal law’s greater reliance on public enforce-
ment – none of these is ultimately decisive.
Rather the factor that most distinguishes
the criminal law is its operation as a sys-
tem of moral education and socialization.
The criminal law is obeyed not simply be-
cause there is a legal threat underlying it,
but because the public perceives it norms
to be legitimate and deserving of compli-
ance.   Far more than tort law, the criminal
law is a system for public communication
of values.  As a result, the criminal law of-
ten and necessarily displays a deliberate dis-
dain for the utility of the criminalized con-
duct to the defendant. Thus, while tort law
seeks to balance private benefits and public
costs, criminal law does not (or does so
only by way of special affirmative de-
fenses), possibly because balancing would
undercut the moral rhetoric of the criminal
law.  Characteristically, tort law prices,
while criminal law prohibits.40

Professor Coffee despaired at the possibility of
Congress or the Supreme Court drawing any mean-
ingful distinction between tort and crime and hoped
the Sentencing Commission would do so.41  The Sen-
tencing Commission has not done so.  Its sentencing
guidelines for organizations have only made matters
worse.42

Consider offenses labeled “petty offenses.”  They
are not truly crimes.  “Petty offenses” have for some
time been understood in terms of length of possible
sentence, namely six months’ imprisonment or less.43

At an earlier stage, however, the Supreme Court main-
tained the common-law basis for the distinction be-
tween these offenses and true crimes.  Generally, the

issue has arisen in the context of whether the Sixth
Amendment Right to Jury Trial applies to “petty of-
fenses.”  In Schick v. United States, 195 U.S. 65
(1904), the Supreme Court recognized that crimes in-
volve “moral delinquency.”

It will be noticed that the section charac-
terizes the act prohibited as an offense, and
subjects the party to a penalty of fifty dol-
lars.  So small a penalty for violating a rev-
enue statute indicates only a petty offense.
It is not one necessarily involving any moral
delinquency.  The violation may have been
the result of ignorance or thoughtlessness,
and must be classed with such illegal acts
as acting as an auctioneer or peddler with-
out a license, or making a deed without af-
fixing the proper stamp.  That by other sec-
tions of this statute more serious offenses
are described and more grave punishments
provided does not lift this one to the dig-
nity of a crime.44

This has implications for counting crimes.  As
the Court went on to say, the same statute might in-
clude both a crime and a petty offense:

Not infrequently a single statute in its sev-
eral sections provides for offenses of dif-
ferent grades, subject to different punish-
ments, and to prosecution in different ways.
In some States in the same act are gathered
all the various offenses against the person,
ranging from simple assault to murder, and
imposing punishments from a mere fine to
death.  This very statute furnishes an illus-
tration. By one clause the knowingly sell-
ing of adulterated butter in any other than
the prescribed form subjects the party con-
victed thereof to a fine of not more than
one thousand dollars and imprisonment for
not more than two years. An officer of cus-
toms violating certain provisions of the act
is declared guilty of a misdemeanor and
subject to a fine of not less than one thou-
sand dollars nor more than five thousand
dollars, and imprisonment for not less than
six months nor more than three years.
Obviously these violations of certain pro-
visions of the statute must be classed
among serious criminal offenses and can
be prosecuted only by indictment, while the
violations of the statute in the cases before
us were prosecuted by information.  The
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truth is, the nature of the offense and the
amount of punishment prescribed rather
than its place in the statutes determine
whether it is to be classed among serious or
petty offenses, whether among crimes or
misdemeanors.  Clearly both indicate that
this particular violation of the statute is only
a petty offense.45

The italicized part of this last quote seems to
equate petty offenses and misdemeanors.  A petty of-
fense is a misdemeanor, but misdemeanors with po-
tential penalties of more than six months are not today
considered petty offenses.  Whereas the Court in
Schick spoke of both the nature of the offense and the
length of the punishment, the trend for some time in
criminal law has been to consider only the length of
the possible punishment.  Unfortunately, potential sen-
tences continue to rise without much, if any, consid-
eration of moral culpability.  Without that distinction,
physical and financial harms – which are the focus of
tort law – are too easily labeled “crimes.”  Ronald
Gainer, who held several senior positions in the Jus-
tice Department, puts the situation this way:

This amalgamation of the criminal law and
the non-criminal law has contributed to the
development of the popular misconception
that if a person has violated “The Law,” he
deserves to be imprisoned and that any
lesser consequence demonstrates the legal
system is unjust.46

CONCLUSION

As is repeated throughout this Report, one’s opin-
ion about what counts as a federal crime drives the
count of federal crimes.  Traditionally, crime requires
a mens rea.47  Common law crimes are presumed to
have a mens rea.48  Under the common law, an of-
fense without a mens rea would not be labeled a “crime.”
When crimes and regulatory offenses are combined
and confused as in federal law, however, the issue
changes to whether the crime includes a mens rea.
Simply focusing on the penalty may not be sufficient
because one penalty often applies to several acts.  While
federal law classifies crimes by penalties, federal law
unfortunately does not provide a clear definition of
crime that would allow distinctions among separate
criminal acts.  That makes any count arguable.  At the
very least, however, this Report can justifiably con-
clude the following: based on the growth of federal
crime legislation since the count in the early 1980s by
the Office of Legal Policy in the Department of Jus-

tice, the United States Code today includes over 4,000
offenses which carry a criminal penalty

*  John S. Baker, Jr. is the Dale E. Bennett Professor
of Law and the Louisiana State University Law Cen-
ter.  Ms. Arianne Ellerbe researched the federal stat-
utes and organized the data for the Appendix to this
Report.
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