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In May, delegations from thirty-seven 
states and territories participated in 
a national summit held in Charlotte, 

North Carolina, entitled Justice is the Business 
of Government: The Critical Role of Fair 
and Impartial State Courts.  Th e summit, 
sponsored by the ABA’s Commission on Fair 
and Impartial State Courts in corporation 
with the National Center for State Courts 
(NCSC), focused on state court operations 
in the wake of the ongoing economic crisis, 
which has forced states to slash funding, 
cut back on operations, and raise fi ling fees 
in an eff ort to plug ever-widening holes in 
their budgets. 

Th e goal of the summit was to leverage 
the expertise of the participants in order 
to foster discussion on how the three 
branches of government can work together 
to address these problems. Describing these 
goals, North Carolina Supreme Court 
Justice Mark Martin said that “[o]ur hope 
is that the summit will serve as a catalyst 
for stakeholders in the 37 participating 
jurisdictions to engage in a continuing 
dialogue about their respective justice 
systems…. Th e objective of this ongoing 
dialogue is to foster better collaboration and 

After three years in a row of vigorously contested state supreme court races, 
numerous proposals have emerged to reform judicial selection in Wisconsin. 
Members of the legal, legislative, and policy communities have weighed 

the various options to improve the system by which Wisconsin selects its trial and 
appellate judges.

Since the state’s founding in 1848, the people of Wisconsin have elected 
their judges. Although judges were originally elected on a partisan basis, the state 
constitution was amended in 1878 to require that judicial elections be held separately 

coordination among the three branches 
of government concerning the delivery of 
services within state justice systems.”1

A number of prominent judges 
and subject matter experts participated, 
including retired U.S. Supreme Court 
Justice Sandra Day O’Connor, members 
of the highest courts of North Carolina, 
Massachusetts, Utah, Arizona, Ohio, 
and Indiana, as well as former Georgia 
Governor Roy E. Barnes, members of 
North Carolina’s General Assembly, 
representatives of the ABA and NCSC, 
and many others. 

Justice O’Connor delivered the 
keynote address, emphasizing the 
critical role state courts play in the 
nation’s legal system (state courts handle 
98 percent of the nation’s caseload).  
O’Connor identified several problem 
areas: disagreement over procedures for 
selecting judges, overcrowded dockets, 
sentencing policies and practices driven by 
overcrowded prisons, and discovery that is 
overly burdensome and expensive.2  

ABA-NCSC Summit Addresses Challenges to Fairness, 
Impartiality of State Courts

by Joshua D. Davey
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C A S E    I N

FOCUS

F R O M  T H E

EDITOR

In an eff ort to increase dialogue about state court 
   jurisprudence, the Federalist Society presents State 
Court Docket Watch. This newsletter is one 

component of the State Courts Project, presenting original 
research on state court jurisprudence and illustrating new 
trends and ground-breaking decisions in the state courts. 
Th ese articles are meant to focus debate on the role of state 
courts in developing the common law, interpreting state 

constitutions and statutes, and scrutinizing legislative and 
executive action. We hope this resource will increase the 
legal community’s interest in tracking state jurisprudential 
trends. 
 Additionally, readers are strongly encouraged to write 
us about noteworthy cases in their states which ought to 
be covered in future issues. Please send news and responses 
to past issues to Sarah Field, at sarah.fi eld@fed-soc.org.

California: Unfair Competition Law

The consumer protection statutory scheme known 
as the Unfair Competition Law (UCL) has been 
in eff ect in various forms in California since 

the 1930s.1 By its terms, it aff ords consumers remedies 
against unfair competition, which is broadly defi ned in 
the statute as “any unlawful, unfair or fraudulent business 
act or practice and unfair, deceptive, untrue or misleading 
advertising.”2 Particularly in the last twenty to thirty 
years, courts have read this vague statutory language in 
ever broader terms, so that many business practices can 
be prosecuted in court as “unlawful, unfair or fraudulent” 
acts in violation of the UCL.3 Th e court’s broad reading of 
the UCL has been restricted by the fact that remedies are 
somewhat limited. A consumer can get injunctive relief or 
restitutionary disgorgement to restore money or property 
taken by means of a UCL violation, but he cannot get 
compensatory or punitive damages.4  

Despite the limited remedies that the statute allows, 
prior to the enactment of Proposition 64, plaintiffs 
frequently brought UCL actions in part because recovery 
was enhanced by a standing provision that allowed “any 
person” to sue on behalf of the general public as a self-
appointed attorney general.5 This provision made it 
possible for attorneys to fi le UCL suits even if they did 
not represent specifi c consumers who had been subjected 
to a company’s unfair business practices. 

California voters restricted the scope of the UCL by 
passing Proposition 64 in 2004. Th e proposition limited 
the UCL by eliminating the “any person” standing rule.6 
Th us, Proposition 64 brought UCL cases more closely 
in line with generally applicable standing requirements 

by providing that only a person who has suff ered an 
injury in fact, having lost money or property, as a result 
of an unfair business practice has standing to sue under 
the UCL.7 It further limited the scope of the UCL by 
requiring plaintiff s wishing to sue as representatives of a 
class of consumers to bring a class action suit rather than 
allowing them to pursue the “non-class” collective action 
alternatives that had been previously allowed.8  

In May, the California Supreme Court addressed 
the question of whether all the unnamed plaintiff s in a 
class action suit are required to have standing according 
to Proposition 64 in In re Tobacco II Cases.9 Th e plaintiff s 
alleged that the defendants had violated the UCL “by 
conducting a decades-long campaign of deceptive 
advertising and misleading statements about the addictive 
nature of nicotine and the relationship between tobacco 
use and disease.”10 Th ey sought certifi cation of a class 
of “[a]ll people who at the time they were residents of 
California, smoked in California one or more cigarettes 
between June 10, 1993 to April 23, 2001, and who 
were exposed to Defendants’ marketing and advertising 
activities in California.”11 Th e Superior Court of San 
Diego County held that this class should be decertifi ed 
because the plaintiff s could not prove that all members 
of the class had standing pursuant to Proposition 64.12 
Th e court of appeal affi  rmed.13 Th e California Supreme 
Court then granted review.

In an opinion issued on May 18, 2009, four members 
of the California Supreme Court construed Proposition 
64 to mean that consumers who could not themselves 
establish standing to bring a UCL action in their own 

by Jeremy B. Rosen
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“Now” Is the Time:
U.S. Supreme Court Rules on Rhode Island Indian Land Case

... continued page 10

by David Strachman

The U.S. Supreme Court recently ended a 
decade-old skirmish in the 100-year legal 
battle between the State of Rhode Island and 

the Narragansett Indians by interpreting a three letter 
word. Th is dispute involved the rights of the native 
tribe, the limits of its unique sovereignty, and the 
role of the Bureau of Indian Aff airs. As in President 
Clinton’s infamous litigation over the meaning of “is,” 
the interpretation of a single word would determine the 
outcome of the case.1 

Despite a lengthy history and numerous procedural 
twists and turns, the case turned on little more than the 
interpretation of the word “now” as contained in the 
phrase “shall include all persons of Indian descent who 
are members of any recognized Indian tribe now under 
Federal jurisdiction” of the Indian Reorganization Act 
(IRA), 25 U.S.C. § 479, enacted by Congress in 1934 
to determine the relationship between the Secretary of 
the Interior and numerous American Indian tribes.

Background

The case involved the fascinating and tragic 
backdrop of the tension between the Narragansett 
Indian Tribe and the Colony (and subsequently State) 
of Rhode Island. Unfortunately, the relationship 
between the largest Indian tribe and the smallest state 
has been largely defi ned by years of litigation. Th e case 
was the outgrowth of a decades-long attempt to reclaim 
31 acres of land from the Department of the Interior. 
It was set against the equally acrimonious history of 
the Narragansett Tribe’s long held ambition to obtain 
a gambling casino on its tribal lands, the perpetual 
opposition it faced from Rhode Island politicians, and 
its clashes with state troopers over the sale of untaxed 
cigarettes. 

Procedural History

Justice Th omas began the decision with a recitation 
of the history of the Narragansett Tribe, beginning in 
the 17th century. As of 1880, the tribe had relinquished 

name under the new rule could nonetheless be included 
in a class of plaintiff s represented by a single named 
individual who can establish standing. In holding that 
Proposition 64’s “standing requirements are applicable 
only to the class representatives, and not all absent class 
members,”14 the court eff ectively read into Proposition 
64 an intent to carve out UCL claims from the rule that 
class actions are procedural devices for case management, 
and are not intended to alter the substantive rights that 
the parties would have if the same claims were pursued 
individually.15 Further, because Proposition 64 left the 
remedies provision of the UCL unchanged, the court held 
that unnamed plaintiff s may obtain a monetary award “‘to 
restore to any person in interest any money or property, 
real or personal, which may have been acquired’ by means 
of the unfair practice”16 even if there is no evidence that 
they suff ered an actual injury caused by the claimed acts 
of unfair competition.17

Finally, the court held that, in an action based 
on allegedly deceptive business practices, the named 
plaintiff  (either in an individual action or as the named 
representative in a class action) must nominally show 
actual reliance on the claimed deception, but such reliance 

by the individual may be inferred from evidence that the 
defendant’s misrepresentation was “material.”18 Th e court 
did not explain how this approach can be squared with 
the court’s earlier fl at rejection of such a “fraud on the 
market” theory of liability.19 It will be interesting to see 
how lower courts interpret this part of the court’s opinion 
in future cases.

Th ree justices disagreed with the majority’s approach. 
Justice Baxter, in a concurring and dissenting opinion, 
called the court’s holding that unnamed plaintiff s need 
not satisfy the injury-in-fact and causation requirements 
of Proposition 64 “mistaken” and noted the potentially 
perverse eff ect that the court’s reasoning could have on 
cigarette companies’ liability in UCL suits:

[S]o long as the named plaintiff s actually relied on the 
allegedly deceptive advertising claims when buying 
and smoking cigarettes, they may seek injunctive and 
restitutionary relief on behalf of all California smokers who 
simply saw or heard such ads during the period at issue, 
regardless of whether false claims contained in those ads 
had anything to do with any class member’s decision to 
buy and smoke cigarettes.20
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by Aaron Chastain

In a unanimous decision in January, the Tennessee 
Supreme Court suppressed two confessions made by a 
convicted murderer: a fi rst, non-Mirandized confession 

given when the suspect was not yet formally under arrest, 
and a second, Mirandized confession obtained by police 
immediately upon his subsequent arrest. Th e case, State v. 
Dailey,1 received signifi cant public attention in Tennessee 
as it resulted in the release of a confessed killer.2 Some 
argued that the court went too far by releasing Dailey on 
a legal technicality, while others defended the decision as 
necessary to protecting the constitutional rights of the 
citizenry at large. Regardless of one’s view of the decision, 
State v. Dailey may have important ramifications in 
Tennessee, and perhaps beyond, for police interrogation 
tactics and the admissibility of confessions and other 
statements made to law enforcement.

I. Dailey’s Non-Mirandized & 
Mirandized Confessions

In April of 2004, Metro Nashville Police discovered 
a woman’s severely decomposed body with a piece 
of rope around her neck in an abandoned vehicle at 
Tommy’s Wrecker Service in Davidson County in 
central Tennessee.3 Detective Mike Roland conducted an 
investigation that led him to interview employees of the 
wrecking service. Although the search did not provide 
forensic evidence incriminating any of them, Detective 

Roland felt a “gut instinct” that one of the wrecker service’s 
employees, Kenneth C. Dailey, III, was involved in the 
woman’s death.

On this suspicion, Detective Roland arranged through 
Dailey’s employer for Dailey to come into the police 
station on the pretense that the police “needed to retake 
his fi ngerprints.”4 Detective Roland later acknowledged 
that the fi ngerprinting was unnecessary and that the real 
reason for the request was to interview Dailey further. 
Dailey complied with the request and arrived voluntarily 
at the police station. Detective Roland later acknowledged 
that, at this point, the police department lacked probable 
cause for an arrest.5

When Dailey arrived, Detective Roland met him and 
invited him to talk some more about the investigation. 
When Dailey agreed, an offi  cer escorted him back to 
an interview room in the interior part of the building. 
Detective Roland greeted him there, then left for a 
moment to gather his paperwork, leaving the door open 
behind him. When he returned, he brought another 
offi  cer with him and shut the door.6 Th e men began the 
interview, which was recorded on videotape.7

After a few minutes of casual conversation, the 
detective began to question Dailey more specifi cally. 
He fi rst asked a few questions about Dailey’s weekend 
work schedule and his actions on the weekend before 

Criminal Confessions and Police Tactics: 
TN Supreme Court Tosses Murder Conviction under Miranda

all but “two acres of its remaining reservation land for 
$5,000.”2 Quickly regretting its decision, the tribe 
commenced what would be a 130-year struggle in the 
federal courts to regain title to its former holdings. 

Into the 1970s, the tribe was still litigating its claim 
that Rhode Island had “misappropriated” the tribe’s 
land in violation of the Indian Non-Intercourse Act, 25 
U.S.C. § 177.3 Th e litigation was fi nally resolved by the 
Rhode Island Indian Claims Settlement Act, 25 U.S.C. 
§ 1701 et seq., which codifi ed an agreement between the 
state and the tribe whereby the tribe would receive an 
1800-acre parcel in Charlestown, Rhode Island.4  

Despite years of litigation, negotiations with the 
state, and the enactment of federal statutes to specifi cally 
address their claim, however, the Narragansetts had yet 
to be offi  cially recognized as a tribe by the United States. 
In a move that would prove critical to the litigation, 

that recognition did not come until 1983, when the 
Bureau of Indian Aff airs granted the tribe recognized 
status under federal law.5 

In 1991, the Narragansett Tribal Housing Authority 
purchased 31 additional acres in Charlestown, Rhode 
Island, adjacent to its 1800-acre settlement parcel.6 
While the tribe skirmished with the State of Rhode 
Island over whether or not it was required to comply 
with local land use regulations, it attempted to “free 
itself from compliance with local regulations” by 
requesting that the Bureau of Indian Aff airs hold its 
newly purchased 31 acres in trust pursuant to 25 U.S.C. 
§ 465.7 

Th e Bureau accepted the parcel into trust, and 
shortly thereafter, the State of Rhode Island and the 
Town of Charlestown sought administrative review, 
arguing that the plain language of § 479 prohibited 

... continued page 15
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Delaware Chancery Court Addresses E-Discovery

... continued page 11

by Tom Gedethe victim’s body was found.8 He then moved on to a 
series of questions that indicated his suspicion of Dailey’s 
involvement in the crime. Detective Roland began by 
indicating to Dailey that the police had evidence that he 
was guilty of the crime and that it would be better for 
Dailey to talk to them. After a few more exchanges, Dailey 
responded to the questions and admitted to picking up 
the victim as a prostitute and then killing her.9

After hearing a short explanation of how the victim 
died, Detective Roland told Dailey that he would be 
charged with the crime and that he “want[ed] to make 
this offi  cial” by reading him his rights.10 Th e offi  cers then 
read Dailey his Miranda rights. Twenty-one minutes had 
passed since the conversation began.11 Neither Detective 
Roland nor the other offi  cer in the room informed Dailey 
that the statement he had given might not be admissible 
as evidence against him. 

After having his Miranda rights read to him, Dailey 
repeated the substance of his confession with a few 
additional details. At the end of the conversation, the 
offi  cers informed him that he would be charged with 
“standard criminal homicide.” Th e second confession only 
took eleven minutes.12

Dailey’s attorneys moved to suppress the incriminating 
statements Dailey had made to the police offi  cers both 

before and after being given his Miranda warnings. When 
the motion was denied, Dailey entered a guilty plea to 
second degree murder, but reserved for appeal the certifi ed 
question of whether the statements were taken in violation 
of his rights under the Tennessee Constitution and the Due 
Process Clauses of the Fifth and Fourteenth Amendments 
of the Federal Constitution. Dailey contended that his 
fi rst confession was invalid under Miranda v. Arizona 
because it was given while he was in custody without the 
benefi t of knowing his rights, and the second statement 
was barred by Missouri v. Seibert because it was forced by 
a two-tiered coercive interrogation technique of extracting 
a confession and then sanitizing it by reading Miranda 
rights after the fact.13 After going up to the Tennessee 
Supreme Court once on procedural grounds and being 
sent back down to the Court of Criminal Appeals for 
reconsideration, the issue returned to the supreme court 
on the merits in late 2008, with the court rendering its 
decision on January 2, 2009.

II. Court Suppresses Dailey’s Confessions

In addressing Dailey’s claim, the Tennessee Supreme 
Court analyzed the constitutional question fi rst. Th e 
court began with a recitation of the background of the 

The Delaware Court of Chancery issued four 
decisions in late May and early June clarifying 
the procedural rules in Delaware courts 

that govern the discovery of electronically stored 
information. Th e chancery court has no procedural 
rules that specifi cally govern electronic discovery (e-
discovery). Instead, e-discovery is governed by the 
general rules of civil procedure for the Delaware Court 
of Chancery.1 Kevin Brady, a member of the Court of 
Chancery Rules Committee, has noted that the lack 
of specifi c e-discovery rules allows judges fl exibility 
to “adapt the rules when cases involving pending 
business deals need to move quickly through the 
docket.”2 However, it also creates a situation in which 
“the court’s e-discovery case law has more impact on 
practice.”3 Accordingly, the court’s recent decisions are 
likely to encourage companies that anticipate litigation 
involving e-discovery to alter their business practices in 
order to comply with the law. Further, because many 
corporations are chartered in Delaware and may be 

likely to face litigation there, these decisions will have an 
impact on companies whose principle place of business 
is located outside the state.

Th e Delaware chancery court’s civil procedure rules 
establish a broad scope of discovery. According to the 
Rules of the Court of Chancery of the State of Delaware, 
“[p]arties may obtain discovery regarding any matter, 
not privileged, which is relevant to the subject matter 
involved in the pending action.”4 Also, the rules 
establish that “[i]t is not a ground for objection that the 
information sought will be inadmissible at the trial if the 
information sought appears to be reasonably calculated 
to lead to the discovery of admissible evidence.”5

Two of the court’s recent decisions discussed parties’ 
motions to compel the production of discoverable 
material. Th e other two discussed litigants’ duty to 
preserve discoverable material from spoliation and 
sanctions against spoliators. 

by Shauna Peterson

... continued page 7
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In 1926, the Missouri legislature enacted the Workers’ 
Compensation System, which entitled workers to 
compensation for accidental injuries that occurred 

on the job without requiring them to fi le a claim in civil 
court. Since then, the Missouri Supreme Court and the 
legislature have broadened the scope of this system several 
times. In 2005, the legislature amended thirty sections 
of the Workers’ Compensation System through Senate 
Bills Nos. 1 and 130.1 Th ese amendments narrowed 
the scope of the type of “injury” that falls within the 
defi nition of an “accident,” thereby narrowing the scope 
of the act.2   

In response to the amendments to the Workers’ 
Compensation System, sixty-six labor unions, four 
labor councils and one not-for-profi t corporation fi led a 
nine-count petition against the Workers’ Compensation 
Division in the Cole County Circuit Court challenging 
the constitutionality of the amendments.3 Th e circuit 
court granted judgment as a matter of law to the Workers’ 
Compensation Division on two counts and summary 
judgment to the Workers’ Compensation Division on 
the other seven counts. Th e plaintiff s appealed, arguing 
that the amended Workers’ Compensation System was 
unconstitutional as a whole and that the other claims 
in their petition were justiciable. Th e Missouri Supreme 
Court heard oral arguments in 2007 and issued an 
opinion in February, 2009, affi  rming the circuit court’s 
decision in part and reversing it in part.4 

Th e supreme court held, in a plurality opinion with 
one justice dissenting, that the plaintiff s had presented 
no facts supporting their claim “that specifi c provisions 
of the act as amended are unconstitutional because 
they are so narrow and restrictive that they provide 
no adequate remedy for an injured worker.”5 Because 
no actual workers’ compensation claims were at issue, 
the court held that plaintiff s’ assertions were merely 
hypothetical and not justiciable.6 Th e court also held 
that the issues raised by the plaintiff s’ claim that certain 
provisions of the act render the act as a whole violative of 
the open courts or due process provisions of the Missouri 
constitution were not ripe for review, as there had been 
no judicial interpretations of the individual amended 
provisions.7  

Further, the court held that the plaintiff s’ request 
for declaratory judgment addressing whether the 
exclusivity provision in the act bars workers’ ability to 

pursue negligence tort actions against their employers 
was ripe for review because no factual development was 
necessary to address this legal question.8 Resolution of 
this question “require[d] only that the Court review the 
changes in the scope of the act’s exclusivity provisions 
as applied to ‘injuries’ resulting from an ‘accident.’”9 
Th e court held that workers who suff ered an “injury” 
that did not fall within the scope of an “accident” under 
the amended Workers’ Compensation System were no 
longer governed by the act.10 Th e court noted, however, 
that workers excluded from the act by the narrowed 
defi nition of “accidental injury” could still seek relief 
under the common law, just as they could prior to the 
initial adoption of the act.11 Th e court did not express an 
opinion as to which injuries fall within the defi nition of 
accident under either the workers’ compensation laws or 
the common law, holding that whether or not workers 
have a remedy should be determined by the fi nders of 
fact on a case-by-case basis.12

* Jennifer Wolsing is a litigation associate in St. Louis, Missouri

Endnotes

1  Mo. Alliance for Retired Ams. v. Dep’t of Labor and Indus. 
Relations, 277 S.W.3d 670, 674 (Mo. 2009).

2  Id.

3  Id. 

4  Id. at 680.

5  Id. at 677.

6  See id. at 674.

7  See id. at 678.

8  See id. at 678-79.

9  Id. at 679.

10  See id.

11  See id. at 680.  

12  See id. 

Missouri Supreme Court Upholds 
State’s Worker’s Compensation Scheme

p

by Jennifer Wolsing
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I. Motions to Compel the Production of 
Discoverable Material

Th e chancery court’s civil procedure rules allow 
litigants to motion for the court to compel the production 
of discoverable material.6 Omnicare, Inc. v. Mariner Health 
Care Mgmt. Co.7 involved a billing dispute between the 
plaintiff , Omnicare, Inc., a pharmaceutical supplier, and 
the defendant, Mariner Health Care Management, a 
nursing home operator. Both litigants moved to compel 
discovery of the vast amount of material relevant to 
the case. Omnicare’s motion to compel involved two 
e-discovery issues: (1) whether the defendant was 
required to restore and produce, at its expense, “backup 
tapes” containing information relevant to the litigation 
which was no longer available in e-mail form due to 
the defendant’s automatic deletion program, and (2) 
whether the parties were bound to comply with an 
agreement they had formed prior to fi ling their cross-
motions to compel, the Stipulation Regarding Electronic 
Discovery and Document Production (or “E-Discovery 
Stipulation”), even though that agreement had not been 
fully negotiated.8 

Th e court refused to shift the cost of restoring and 
producing the backup tapes to the plaintiff . It cited a 
U.S. Supreme Court case establishing that “[g]enerally, 
the responding party bears the expenses associated with 
complying with a discovery request,”9 but noted that the 
chancery court reserved the power to alter this general 
rule when appropriate.10 Th e court reasoned that, even 
though it would be burdensome on the defendant to 
restore the backup tapes, the defendant had failed to prove 
that deletion of data from “active stores” had rendered it 
“not reasonably accessible.”11 Th e court noted, however, 
that the defendant should fi rst produce information from 
its “active stores,” which would indicate whether or not 
restoring the backup tapes would yield material relevant 
to the dispute.12  

Th e court also held that the parties should resolve 
issues relating to the production and discovery of 
electronically stored information according to the “E-
Discovery Stipulation” to the extent that the parties had 
fully negotiated the agreement. Issues not fully negotiated 
in the agreement should be heard by a neutral third party 
skilled in deciding technical questions of this nature.13  

In Grace Bros., Ltd. v. Siena Holdings, Inc.,14 the court 
addressed the question of whether the plaintiff  could 
compel discovery of e-mails exchanged between members 
of the defendant corporation’s board of directors relating to 
a 2003 corporate restructuring plan that allegedly violated 
a Delaware statute. Th e plaintiff  had fi led its complaint in 
2004, and its fi rst request for the production of documents 
included a request for the production of the e-mails. Th e 
defendant, by questioning board members about their 
“document retention and email communication practices” 
and turning over “sender-side versions” of the relevant 
e-mails” determined that it was unnecessary for board 
members to search their electronic records to produce 
relevant material.15 Th e plaintiff  fi led a motion to compel 
production of the e-mails in May 2009.

Th e court granted the plaintiff ’s motion, compelling 
defendants to produce e-mails that were “reasonably 
related to Grace’s prior requests.”16 It cited one of its 
earlier decisions establishing that “[t]he burden is on the 
objecting party to show that the information sought is 
privileged or improperly requested.”17 According to its 
civil procedure rules, the court should limit discovery 
if “the discovery sought is unreasonably cumulative or 
duplicative,” or if it can be obtained from a “source that 
is more convenient, less burdensome, or less expensive.”18 
Th e court held that the defendant had not met this burden 
because it had failed to show that the request was “fully 
duplicative” or “intended to harass Siena.” 19 Further, 
although complying with the discovery request would 
be somewhat burdensome on the defendant, the court 
held that producing the e-mails would not be “overly 
burdensome.”20

II. Duty to Preserve Discoverable Material 
from Spoliation and Available Sanctions

Triton Constr. Co., Inc. v. E. Shore Elec. Servs., Inc.21 
addressed the issue of a defendant’s duty to preserve 
electronically stored information in anticipation of 
litigation and sanctions for spoliation. Th e case involved 
a dispute between the plaintiff  Triton Construction Co., 
an electrical contractor, and the defendants Tom Kirk, a 
former employee of Triton, and Eastern Shore Electrical 
Services, Inc., Kirk’s new employer. While employed at 
Triton, Kirk had kept information relevant to this dispute 
on a desktop computer at work.22 In July 2007, shortly 
before Kirk stopped working at Triton on August 31, 
2007, Triton employees made a “ghost copy” of Kirk’s hard 
drive, in part “because Kirk recently had been implicated 
in an incident where wire went missing from a job site.”23 
Shortly after Kirk left Triton, it was discovered that Triton 
and Eastern had submitted identical bids for a project.24 

Delaware Chancery Court 
Addresses E-Discovery
Continued from page 5...
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When the “ghost copy” of Kirk’s hard drive was restored 
to investigate this matter, however, an expert discovered 
that Kirk had installed a “wiping program on the computer 
that targeted specifi c fi les for overwriting, making the 
fi les irretrievable.”25 Triton fi led a complaint in October 
2007, alleging that Kirk had breached his fi duciary duties 
and that his new employers had aided and abetted Kirk’s 
breach of duties and had misappropriated Triton’s trade 
secrets.26

The court noted that “[a]n affirmative duty to 
preserve evidence attaches upon the discovery of facts 
and circumstances that would lead to a conclusion that 
litigation is imminent or should otherwise be expected.”27 
Emphasizing that this duty can arise even before the 
commencement of the litigation, the court held that Kirk 
had violated his duty to preserve discoverable materials. 
He knew that “litigation was imminent or otherwise to 
be expected” probably after the incident with the missing 
wire, and certainly after he ceased working for Triton.28 
As to the remedy, the court noted that “Delaware courts 
may draw adverse inferences against a party or impose 
other sanctions for intentional or reckless destruction of 
evidence.”29 It held that Kirk had at least “recklessly,” and 
probably “intentionally,” “destroyed or failed to preserve 
evidence relating to this litigation,” and that it would 
draw an adverse inference “that the missing information 
would have supported Triton’s position on any issue to 
which that information was relevant.”30  

The court again addressed the duty to preserve 
discoverable material and sanctions for spoliation in 
Beard Research, Inc. v. Kates.31 A dispute arose between the 
plaintiff s, Beard Research, Inc. (BR), and CB Research 
& Development, Inc. (CB), two providers of chemistry 
outsourcing services, and the defendants Michael 
Kates, a former BR and CB employee, and Kates’s new 
employers.32 While still employed at BR and CB, Kates 
purchased a laptop to be used for “for business purposes.”33 
After Kates ceased working for BR and CB, he continued 
to use the laptop when working for his new employers. 
In May 2005, BR and CB fi led a complaint against the 
defendants.34 On several occasions following the fi ling 
of the complaint, information was deleted from Kates’s 
computer, sometimes intentionally and sometimes due to 
computer crashes.35 In October 2008, BR and CB fi led a 
motion for sanctions for spoliation of evidence against the 
defendants, requesting default judgment in their favor or, 
alternatively, an adverse inference in their favor.36

Citing its decision earlier that month in Triton 
Construction Co., the court asserted that “a party in 
litigation or who has reason to anticipate litigation has a 

duty to preserve evidence that might be relevant to the 
issues in the lawsuit.”37 Th e court held that the defendants 
had a duty to preserve the evidence because they had a 
reason to know as early as when Kates resigned from BR 
and CB in 2004 and 2003 respectively that Kates’s work 
laptop might contain information relevant to future 
litigation.38  

As for the remedy, the court asserted that “[a] court 
may sanction a party who breaches this duty by destroying 
relevant evidence or by failing to prevent the destruction of 
such evidence.”39 It held that the defendants had breached 
their duty to preserve evidence on three occasions and 
therefore sanctions were appropriate.40 Th e court denied 
the plaintiff s’ request to enter a default judgment against 
the defendants because such a remedy is appropriate “only 
if no other sanction would be more appropriate under 
the circumstances.”41 However, it granted the plaintiff s’ 
motion for an adverse inference against the defendants 
because Kates’s violation of his duty to preserve had been 
intentional.42

III. Potential Effects of These Decisions

Read in conjunction, these four decisions illustrate 
principles that are likely to be infl uential for Delaware 
courts, as well as parties who anticipate litigating in these 
forums. First, these decisions indicate that the chancery 
court is willing to compel discovery of electronically stored 
information even when it imposes a signifi cant burden on 
the producing party. In Omnicare, Inc., the court argued 
that “voluminous discovery may be necessary in order for 
the merits of a given controversy to be addressed fairly. Our 
rules of discovery are liberal, and are based on the notion 
that, in the end, fulsome discovery is more likely to result 
in accurate fact-fi nding.”43 Second, the court indicated its 
willingness, at least under some circumstances, to hold 
employers accountable for employees’ spoliation even if 
the employers’ behavior would not have been suffi  ciently 
culpable to hold them liable on their own.44

Critics might contend that the court’s broad 
interpretation of litigants’ duty to preserve potentially 
relevant data creates an incentive structure that encourages 
parties to over-preserve data which might be relevant to 
some litigation, whether it is pending or far in the future. 
However, the Omnicare, Inc. decision suggests that parties 
may be able to minimize this potential ineffi  ciency by 
forming agreements in the early stages of litigation which 
defi ne their responsibilities to preserve electronically stored 
information.45 Th e court’s decision in Beard Research, Inc. 
expressed a similar sentiment: “To the extent counsel 
reach agreements recognizing and permitting routine 
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destruction of certain types of fi les to continue during 
litigation, the Court has no reason to object.”46 

Some practitioners have said that the court’s recent 
e-discovery decisions should encourage potential litigants 
to diligently preserve electronically stored information in 
anticipation of litigation. Jim S. Green Sr., a lawyer who 
represented defendant Eastern Shore Electrical Services, 
Inc., in Triton Construction Co., advised “[i]f you’re counsel 
for any party, you have to get right on the horn when 
litigation starts or litigation is contemplated and instruct 
your client in no uncertain terms that everything needs 
to be preserved.” He asserted “I would go so far as if to 
say, if you have a document retention policy that involves 
deleting e-mails, prudence would dictate that litigation 
override that policy.”47  

* Shauna Peterson is a student at the University of Chicago Law 
School (J.D., anticipated 2011).
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15  See, e.g., City of San Jose v. Super. Ct. of Santa Clara County, 
12 Cal.3d 447, 462 & n.9 (Cal. 1974) (stating the principle that 
“[c]lass actions are provided only as a means to enforce substantive 
law”); Feitelberg v. Credit Suisse First Boston, LLC, 36 Cal. Rptr.3d 
592, 603-04 & 606 (Cal. Ct. App. 6th Dist. 2005) (holding that 
“[c]lass certifi cation does not serve to enlarge substantive rights 
or remedies” and that “[i]f a specifi c form of relief is foreclosed to 
claimants as individuals, it remains unavailable to them even if they 
congregate into a class”).  

16  In re Tobacco II Cases, 207 P.3d at 35 (quoting Cal. Bus. & Prof. 
Code § 17203 (West 2004)) (emphasis in the opinion).

17  See id. at 34-36 (arguing that “to hold that the absent class 
members on whose behalf a private UCL action is prosecuted 
must show on an individualized basis that they have ‘lost money 
or property as a result of the unfair competition’ (§ 17204) would 
confl ict with the language in section 17203 authorizing broader 
relief ”).

18  See id. at 39-40 (explaining that “[a] misrepresentation is judged 
to be ‘material’ if ‘a reasonable man would attach importance to 
its existence or nonexistence in determining his choice of action in 
the transaction in question’” (quoting Engalla v. Permanente Med. 
Group, Inc., 938 P.2d 903, 919 (Cal. 1997)).

19  See Mirkin v. Wasserman, 5 Cal.4th 1082, 1090-1098 (Cal. 
1993).

20  In re Tobacco II Cases, 207 P.3d at 42 (Baxter, J., concurring and 
dissenting).

21  Id. at 44-45 (“[T]he majority’s holding encourages the very sort 
of abusive shakedown that Proposition 64 was designed to curb.”).

According to critics, the California Supreme 
Court’s decision in In re Tobacco II, nullifi ed the eff ect of 
Proposition 64 on class actions.21 With California and the 
nation’s economy struggling, businesses should perhaps 
be concerned that the court’s recent holding will increase 
consumers’ ability to bring class action suits under the 
UCL without meeting traditional standing requirements 
despite California voters’ endorsement of Proposition 64, 
resulting in expensive litigation.

* Jeremy B. Rosen is a Partner with Horvitz & Levy LLP in Los 
Angeles. 
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Miranda decision, explaining the importance of the 
right against self-incrimination in its historic context.14 
In keeping with this backdrop, the Miranda Court held 
that, when a criminal suspect is “taken into custody or 
otherwise deprived of his freedom by the authorities in 
any signifi cant way,” the Constitution requires him to be 
aff orded certain “procedural safeguards”—namely, the 
reading of the “Miranda Rights”—to protect his freedom 
against self-incrimination.15 This led the Tennessee 
Supreme Court to conclude that, if Dailey was in custody 
at the time of his fi rst confession, the confession was 
inadmissible under the federal and state constitutions.16

To determine whether Dailey was in custody at the 
time of the fi rst confession, the court applied its precedent, 
State v. Anderson, where the court had stated that the test 
for whether a person is in custody for Miranda purposes 
“is whether, under the totality of the circumstances, a 
reasonable person in the suspect’s position would consider 
himself or herself deprived of freedom of movement to a 
degree associated with a formal arrest.”17 Th e Dailey court 
noted that the custodial inquiry was “fact specifi c” and 
involved the application of a list of factors that aided an 
“objective assessment.”18  

Applying the test and the factors, the court found 
that the preponderance of the evidence established that 
Dailey was, in fact, in custody at the time he made his fi rst 
confession to the police.19 Key to the court’s decision were 
the fact that the tone of the questioning was “accusatory 
and demanding,” the fact that Dailey’s movements were 
constrained by his being in the back corner of a room with 
a single, closed door, and the fact that Dailey repeatedly 
denied the accusations and inferences made against him 
early in the questioning.20

Having determined that Dailey gave his first 
confession while in custody without the benefit of 
hearing his Miranda rights, the court turned to a more 
complicated issue: did the later Miranda warnings cure 
the fi rst violation so that the second confession was 
admissible? For guidance, the court looked to Missouri 
v. Seibert, where the U.S. Supreme Court considered 
whether Miranda warnings could sanitize future 
confessions after a criminal defendant already confessed 
to the crime without being read his rights.21 Seibert was a 

fractured opinion, written by four diff erent justices with 
no single opinion commanding the majority of the Court. 
Th e four-justice plurality opinion stated that “question-
fi rst” confessions were of a dubious nature because they 
“render[ed] Miranda warnings ineff ective by waiting for a 
particularly opportune time to give them, after the suspect 
has already confessed.”22 Nonetheless, the plurality would 
hold that these confessions were made admissible under 
the Constitution if the late Miranda warning was eff ective, 
as determined by a fi ve-factor test.23

Justice Kennedy concurred in the judgment, but 
did not join the plurality opinion. Finding that the 
plurality’s test “envision[ed] an objective inquiry from 
the perspective of the suspect” and therefore “cut[] too 
broadly,” he instead laid out a simpler inquiry: did the 
law enforcement offi  cers actually coerce the suspect’s 
confession or otherwise undermine his ability to exercise 
his free will?24 Except for these instances of intentional 
manipulation, Kennedy’s test would hold late Miranda 
confessions admissible.

The Dailey court then turned to when it first 
applied the Seibert test to a confession last term in State 
v. Northern.25 In Northern, the court faced the diffi  cult 
question of which Seibert test to apply to a two-step 
confession: the plurality’s test or Justice Kennedy’s 
narrower test? In the end, the Northern court found the 
distinction to be unnecessary, as the confession obtained 
in that case—one procured by sitting the defendant in an 
open area of the police station, surrounded by detectives 
discussing the crime— “was properly admitted under any 
of the competing tests.”26

Th e Dailey court also held that the distinction was 
not important to Dailey’s case, but for an entirely diff erent 
reason: the second confession by Dailey was inadmissible 
under either Seibert test.27 Th e court found that all fi ve 
factors of the Seibert plurality test indicated that the 
Miranda warning was not eff ective enough to allow the 
admission of the second confession and that Detective 
Roland acted intentionally to coerce Dailey’s second 
confession by using the two-step technique without 
there being any curative measures to make the Miranda 
warnings eff ective.28 In light of these holdings, the court 
concluded that Dailey’s “motion to suppress both of his 
statements should have been granted because his initial 
statement was taken in violation of his Fifth Amendment 
right against self-incrimination, and the tardy Miranda 
warnings did not function eff ectively so as to render his 
second statement admissible.”29

After holding that the second confession was 
inadmissible under the federal Constitution, the court 

TN Supreme Court Tosses 
Murder Conviction under 
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offered an alternative holding—that Dailey’s second 
confession was also barred by the Tennessee Constitution. 
The court noted that “the test of voluntariness for 
confessions under Article I, [section] 9 [of the Tennessee 
Constitution] is broader and more protective of individual 
rights than the test of voluntariness under the Fifth 
Amendment.”30 Th is broad test for confessions includes 
consideration of nine factors that determine whether the 
statement was “knowing and voluntary”31 under “the 
totality of the circumstances.”32 Th e court quickly applied 
these nine factors and concluded that the confession was 
also inadmissible under Tennessee law.33

Notwithstanding the outcome in this case—the 
release of a confessed killer—the Tennessee Supreme 
Court ended its written opinion by emphasizing another 
concern: the importance of limiting the authority of law 
enforcement offi  cers and “agents of our governments” 
when their actions intrude on the individual rights 
guaranteed by the federal and state constitutions.34 Th e 
court eff ectively decided that it would err on the side 
of protecting personal liberties by barring enforcement 
offi  cers from utilizing an eff ective way of persuading 
defendants to confess to their crimes.

* Aaron Chastain is a student at Vanderbilt University Law School 
(J.D., anticipated 2010), where he serves as the Senior Notes Editor 
of Vanderbilt Law Review.
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Focusing on judicial independence, an issue she has 
addressed frequently since leaving the high court bench, 
O’Connor stated that “[t]he health of our entire legal 
system depends on our having a strong, appropriate state 
judicial system,” and yet “we are confronting greater threats 
to judicial independence than in the past.”3 In particular, 
she said, a relatively new threat to judicial independence is 
the “fl ood of money coming into our courtrooms by way 
of increasingly expensive and volatile judicial elections.”4 
She pointed to several guideposts illustrating this trend, 
from a $1 million judicial race in Texas in 1980 to more 
recent races in Illinois and Alabama costing $9 million 
and $5 million respectively.5   

O’Connor also pointed to Caperton v. A.T. Massey 
Coal Co., Inc.6 (later reversed by the U.S. Supreme 
Court in a case argued in March and decided in June7), 
as an example of harm to state court systems resulting 
from excessive spending on judicial elections. Caperton 
involved a business dispute between two West Virginia 
coal companies. After a $50 million verdict in the Circuit 
Court of Boone County, the CEO of the losing party 
personally spent $3 million on advertisements attacking 
incumbent state Supreme Court Justice Warren McGraw. 
McGraw was defeated by Brent Benjamin. Though 
the argument was made that Justice Benjamin should 
recuse himself from the case because the $3 million in 
expenditures helped him get elected, he declined to recuse 
himself and was part of the 3-2 majority of the court in 
Caperton that voted to overturn the jury’s verdict.8  

“It just doesn’t look good,” said O’Connor. “West 
Virginia cannot possibly benefi t from having that much 
money injected into cases.”9 As a result of all this spending, 
O’Connor said, “[t]he public is growing increasingly 
skeptical of elected judges in particular,” citing surveys 
showing declining public trust in judges.10 Ultimately, she 
said, the risk is that the public will view judges as “just 
politicians in robes.” After her speech, O’Connor was even 
more direct in her assessment of judicial elections, telling 
the ABA Journal: “Th ey’re awful. I hate them.”11  

Erwin Chemerinsky, dean of the law school at the 
University of California, Irvine, echoed O’Connor’s 
sentiments in his closing remarks, stating that “[t]he 
very nature of judicial elections has changed in the last 

decade” and concluding that the change “has not been 
benefi cial for judicial independence.”12  Still, Chemerinsky 
said that eliminating judicial elections altogether is likely 
unrealistic. Instead, he advocated other measures, such 
as campaign spending limits and taking recusal decisions 
out of the hands of sitting judges.13  

O’Connor’s assessment of Caperton proved prescient. 
On June 8, the Supreme Court, in an opinion delivered by 
Justice Kennedy, held 5-4 that the Due Process Clause, on 
Caperton’s particular facts, required recusal.14  According 
to Justice Kennedy, “there are objective standards that 
require recusal when ‘the probability of actual bias on 
the part of the judge or decision maker is too high to 
be constitutionally tolerable’ …. Due process requires an 
objective inquiry into whether the contributor’s infl uence 
on the election under all the circumstances ‘would off er a 
possible temptation to the average... judge to.... lead him 
not to hold the balance nice, clear and true.’ ... we fi nd 
that, in all the circumstances of this case, due process 
requires recusal.”15

Justice Roberts dissented, arguing that the majority 
opinion had opened a Pandora’s box that would ultimately 
undermine public confi dence in the judiciary:

Today... the Court enlists the Due Process Clause 
to overturn a judge’s failure to recuse because of a 
“probability of bias.” Unlike the established grounds for 
disqualifi cation, a “probability of bias” cannot be defi ned 
in any limited way. Th e Court’s new “rule” provides no 
guidance to judges and litigants about when recusal will 
be constitutionally required. Th is will inevitably lead to 
an increase in allegations that judges are biased, however 
groundless those charges may be. Th e end result will do far 
more to erode public confi dence in judicial impartiality 
than an isolated failure to recuse in a particular case.16

Other aspects of the summit were also noteworthy. 
Stanford Law School professor Pamela S. Karlan 
presented the fi ndings of a study commissioned by the 
NCSC regarding public attitudes toward the judicial 
system. According to the NCSC, the study is the “fi rst 
ever survey to measure the public’s perceptions of how the 
executive, legislative and judicial branches work together 
on public policy issues that aff ect the administration of 
justice.”17  Notable fi ndings of the survey include:
• Nine in ten survey respondents think it is important for 
the heads of the three branches of government to meet 
regularly to discuss justice system issues, and 74 percent 
support mandating such meetings by law.18

• Most survey respondents oppose cutting court 
services or raising fees in response to budget problems, 
including 85 percent who oppose ending jury trials.19 

Continued from front cover...
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• 74 percent of respondents expressed “some” or “a lot” 
of confi dence in the courts, compared to 66 percent for 
the executive branch and 65 percent for the legislative 
branch.20

• 71 percent of respondents believe that their state 
supreme court should keep its ability to decide 
controversial issues, compared with 23 percent who 
believe its power should be restricted and it should 
decide fewer controversial issues.21

Justice Martin called the survey “very encouraging” 
because “it revealed strong public support for states to 
take all necessary steps to ensure that courts remain fair, 
impartial, and independent institutions.”22

Other summit panels dealt with related topics, 
including identifying the challenges that the three 
branches of government face in promoting fair and 
impartial courts and presenting examples of how several 
states have approached issues aff ecting the courts. 

In connection with the summit, the ABA has made 
available on its website briefi ng papers and action plans 
addressing four issues: (1) Adequate Funding for the Courts; 
(2) Innovative Solutions to Challenges in State Court Systems; 
(3) Interbranch Communication and Cooperation; and (4) 
Maintaining and Increasing Public Respect for the Fairness 
and Impartiality of the Courts.23 Th ese materials advance 
many specifi c policy proposals, including:
• predictable funding of state court systems not tied to 
fee generation.
• giving state court systems fl exibility in managing their 
budgets, including allowing court systems to move funds 
between line items and across fi scal years.
• developing specialized courts in various areas, such as 
mental health courts, domestic violence courts, business 
courts, and medical malpractice courts.
• providing resources and support to pro se civil 
litigants.
• creating and supporting alternative dispute resolution 
programs. 
• developing and providing information in languages 
most commonly spoken by court users.
• increasing the availability of interpreters.
• increasing diversity on the bench. 
• developing performance measures for courts to provide 
accountability and clear standards. 
• facilitating regular meetings between representatives 
of the three branches, both informally and through the 
creation of interbranch commissions. 

• using outside groups such as bar associations to serve 
as intermediaries between the branches.

ABA president H. Th omas Wells, Jr., called the 
turnout at the summit “phenomenal” and said that 
“clearly where we go from here is back to the states.”24  
He emphasized that each state’s challenges are diff erent, 
but that the summit “increased the energy level and the 
optimism” that the states have the ability to ensure that 
their courts remain just, fair, and impartial.25  

More information on the summit can be found on 
the ABA’s website, at http://www.abanet.org/op/nosearch/
fi sc/home.html. 

* Joshua Davey is an attorney with McGuireWoods LLP in 
Charlotte, North Carolina, where he practices in the areas 
of fi nancial services and commercial litigation.  
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10  James Podgers, American Bar Association News Release, O’Connor 
on Judicial Elections: ‘Th ey’re Awful.  I Hate Th em’ (2009), available at 
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the Bureau of Indian Aff airs from accepting land from 
the Narragansetts because the tribe did not come within 
the defi nition of “Indian” in 1934 when the law was 
enacted.

 Th e District Court for Rhode Island rejected 
this claim, fi nding that “because it is currently ‘federally-
recognized’ and ‘existed at the time of the enactment of 
the IRA,’ the Narragansett Tribe ‘qualifi es as an “Indian 
tribe” within the meaning of § 479’ (citation omitted)  
As a result, ‘the secretary possesses authority under § 
465 to accept lands into trust for the benefi t of the 
Naragansetts.’”8  

Th e Court of Appeals for the First Circuit affi  rmed 
in both a panel decision9 and a rehearing en banc.10 Th e 
court found that there was “ambiguity as to whether to 
view the term [now] as operating at the moment Congress 
enacted it or at the moment the Secretary invokes it.”11 
Finding the statute “ambiguous,” the court deferred to 
the Secretary’s interpretation of the construction of the 
word “now” pursuant to the Supreme Court’s decision 
in Chevron.12

Supreme Court Review

Justice Th omas found no such ambiguity in the 
operative provision of 25 U.S.C. § 479: “The term 
‘Indian’ as used in this Act shall include all persons 
of Indian descent who are members of any recognized 
Indian tribe now under Federal jurisdiction.”13 He found 
that the case “requires us to decide whether the word 
‘now under Federal jurisdiction’ refers to 1998 when 
the Secretary accepted the 31-acre parcel into trust, or 
1934, when Congress enacted the IRA.”14 As is now 
common practice in the Supreme Court’s “back to basics” 
approach to statutory construction, Justice Th omas turned 
to a series of Supreme Court decisions, Webster’s New 
International Dictionary,15 and Black’s Law Dictionary16 
when interpreting the meaning of the word “now.” Th e 
Court found that the meaning contained in 170 years 
of Supreme Court jurisprudence, as well as lay and legal 
dictionaries, “aligns with the natural reading of the word 
within the context of the IRA.”17

With perhaps unsurprising simplicity, the Court 
also drew on numerous grammatical usages of the word 
“now” from within related sections of the statute itself. 
Justice Th omas cited Congress’s use of “now” in the 
phrase “measures now pending in Congress,” contrasting 
it with the explicit wording of 25 U.S.C. §§ 468 and 
472, which refer to geographic boundaries existing 
“now or hereafter.”18 He cited Barnhart v. Sigmon Coal,19 
pointing out that “Congress’ use of the word ‘now’ in this 
provision, without the accompanying phrase ‘or hereafter,’ 
provides further textual support for the conclusion that 
the term refers solely to events contemporaneous with the 
Act’s enactment.”20 Justice Th omas reasoned that “[h]ad 
Congress intended to legislate such a defi nition, it could 
have done so explicitly, as it did in §§ 468 and 472.”21 

In a concurring opinion, Justice Breyer conceded that 
the statute was ambiguous and that the Department of the 
Interior’s interpretive powers should usually be given wide 
latitude (although Breyer argued that the circumstances in 
this case “indicate that Congress did not intend to delegate 
interpretive authority to the Department”).22 He noted, 
however, “I am persuaded that ‘now’ means ‘in 1934’ not 
only for the reasons the Court gives but also because an 
examination of the provision’s legislative history convinces 
me that Congress so intended.”23  

 In a lengthy dissent, Justice Stevens rejected the 
majority’s “cramped reading of a statute Congress intended 
to be ‘sweeping’ in scope.”24 He chastised the court for 
ignoring “the ‘principle deeply rooted in [our] Indian 
jurisprudence’ that ‘“statutes are to be construed liberally 

“Now” is the Time: 
U.S. Supreme Court Rules on 
Rhode Island Indian Land Case
Continued from page 4... 

17  National Center for State Courts News Release, Poll: On Justice 
Issues, Americans Want Th ree Branches of Government at Table Solving 
Problems Together (2009), available at http://www.ncsconline.org/
D_Comm/PressRelease/2009/separate_branches-release.html (last 
visited June 29, 2009). 

18  Id.

19  Id.

20  Id.

21  Id.

22 North Carolina Bar Association, State Courts Summit Only 
the Beginning (2009), http://www.ncbar.org/news/1/3808/index.
aspx?print=tru (last visited June 29, 2009).

23  ABAnet.org, Action Plans for May 2009 Summit, available 
at http://www.abanet.org/op/nosearch/fi sc/actionnplan.html (last 
visited June 29, 2009). 

24  ABAnet.org, ABA Online Media Kit, available at http://www.
abavideonews.org/ABA2831/av.php?id=343&type=v (last visited 
June 29, 2009). 

25  Id. 



16

in favor of the Indians.”’”25 Justice Stevens pointed out 
that historically “[f ]ederal recognition, regardless of when 
it is conferred, is the necessary condition that triggers a 
tribe’s eligibility to receive trust land.”26 He hedged much 
of his dissent on an attempt to frame as moot the matter 
of the interpretation of “now” on which the majority 
relied, looking instead to the defi nition of “tribe” in § 
479 and noting that “the plain text of the Act... places no 
temporal limitation on the defi nition of ‘Indian tribe.’”27 
He argued, rather, that the temporal limitation “now” was 
designed only to aff ect “an individual’s ability to qualify 
for benefi ts under the IRA.”28

As recently as early April, the House Committee on 
Natural Resources has heard the testimony of witnesses 
arguing for both adherence to the Court’s ruling and 
reversal by way of statutory revision.29 Th us far, no offi  cial 
amendments to the statute have been introduced.         

* David Strachman, a partner at McIntyre Tate & Lynch LLP in 
Providence, RI, and an adjunct professor at Southern New England 
School of Law, is the author of Civil Terrorism Law (Lawyers and 
Judges Publishing 2008). 
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from partisan general elections. In recent years, these 
non-partisan elections have increasingly assumed an 
ideological tone, pitting the “conservative” candidate 
against the “liberal” candidate,  perhaps because of the 
perception that the court was engaging in an analysis 
better left to the legislature. In the spring 2007 race for 
an open seat on the court, the two candidates and outside 
groups spent approximately $6 million, four times as 
much as the previous record of $1.4 million, set in 1999. 
Th e following spring, a challenger upset an incumbent 
justice for the fi rst time since 1967. Th e one television 
ad run by the challenger’s campaign drew national media 
attention for its aggressive tone. Th e spring 2009 race, 
which pitted the thirty-four year incumbent chief justice 
against a trial court judge, was tamer than the two previous 
campaigns, but still received signifi cant media attention 
across the state.

Th e heightened level of rhetoric and spending in 
these three races has prompted many progressives to 
consider modifying the state’s current method of judicial 
selection. Th e three suggestions that are most widely 
discussed are the creation of a merit commission  system, 
public fi nancing of judicial elections, and the regulation of 
independent groups that run ads during judicial races. 

A Commission Based System

Th e editorial board of the Wisconsin State Journal, 
the daily newspaper in the capital city of Madison, is 
the primary public proponent of enacting a commission 
based system in Wisconsin. During the past several 
elections, rather than endorsing a candidate for the 
supreme court, the paper has endorsed this system. Th e 
Journal believes that, under such a system, “merit trumps 
politics—so justices can be independent and impartial 
rather than soiled by the suspicion and partisanship that 
election campaigns create.”1 

Under this system, sometimes referred to as “the 
Missouri Plan,” a commission of lawyers and non-lawyers 
would interview applicants for judicial vacancies and 
recommend a list to the governor, who would then pick 
one of the people on the list.2 After a certain number of 
years on the bench, each judge would face a “retention 
election,” an up-or-down vote by the citizens of the state 
or district, which would determine whether or not the 
judge would remain in offi  ce.

Critics charge that this system would take away 
the people’s right to elect their judges, who in turn can 
exercise tremendous power in our society. Moreover, the 
selection commissions usually operate in great secrecy, 
hiding the judicial selection process from the press 
and public. Some argue that this allows bar association 
insiders and trial lawyers to dominate the process 
and push judicial appointments sympathetic to their 
agenda.

Th is is not the fi rst time that such a constitutional 
amendment has been suggested in Wisconsin. As 
early as 1934, a panel of the State Bar of Wisconsin 
considered a commission based system, determined that 
it would require an amendment to the constitution, and 
recommended that the Bar urge such an amendment.3 
Th e Bar studied the matter for several years before 
concluding that “the Wisconsin judicial system is not in 
any dire need of change.”4

In 1949, the state Senate considered Senate 
Joint Resolution 43, which would have amended the 
constitution to create a nine-member commission that 
would give the governor a list of two to three names 
to choose from.  After a candidate was selected, he or 
she would be subject to a retention election. Th e system 
would have only applied to supreme court justices and 
Milwaukee judges, although voters in other circuits 
could have chosen to have the plan apply to them as 
well.5 Th e Senate rejected the amendment.6

A similar bill was introduced in 1955 with the 
support of the State Bar. Th e bill passed the Assembly, 
but failed in the Senate.7 Th e same bill was reintroduced 
in 1969 at the urging of a local bar association, but died 
in committee.8 Two years later, a senator introduced an 
amendment to create two merit commissions, one for 
the supreme court and one for trial courts, but it died 
due to inaction.9

In 1971, Governor Pat Lucey established a blue 
ribbon commission to design a thorough constitutional 
reorganization of the judiciary. Th e Citizens Study 
Committee on Judicial Organization’s original report 
recommended that the constitution be amended to 
provide for selection commission based system with 
retention elections.10 However, due to pressure from 
organized labor’s representatives on the committee, the 
recommendation was removed for fear that it would 
scuttle the entire package.11

Th e State Bar Board of Governors, after a contentious 
vote of 17 to 16, again endorsed such a constitutional 
amendment in 1981, following three years of study by a 
bar committee.12 Legislation to this end was introduced 
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in the 1981 and 1983 legislative sessions, but failed to 
pass.13

In the past years, the Wisconsin State Journal has 
been a loud but lonely voice pushing for transformative 
change to the state’s judicial selection system. Th e 
proposal lacks a champion in the legislature. Moreover, 
as this history demonstrates, a commission system 
would require amending Article VII, Section 4, of the 
state constitution, 14 a signifi cant hurdle for any reform, 
particularly one that would require voters to choose to 
give up their right to elect their judges.15

Public Financing

Public fi nancing of judicial elections came to the 
fore in December 2007 when the seven sitting justices 
of the Wisconsin Supreme Court signed a joint letter in 
support of public fi nancing immediately before a special 
session of the legislature convened to discuss campaign 
fi nance reform.16 Although the session did not pass a fi nal 
bill, legislators and outside groups, like the State Bar of 
Wisconsin and the League of Women Voters, continue 
to clamor for public fi nancing.17 

Proponents of public fi nancing stress that judges 
occupy a diff erent kind of offi  ce than politicians. Th ey 
decry the millions of dollars spent on judicial elections and 
the accompanying perception that justice can be “bought” 
by those with deep enough pockets. Many who donate 
to judicial candidates are lawyers who appear before the 
court. A recent federal court decision,18 which allows 
Wisconsin judges to personally fundraise on behalf of their 
campaigns, will only expand opportunities for donors and 
judges to directly connect. 

Opponents of public fi nancing stress three major 
points. First, they argue that public fi nancing will force 
state taxpayers to subsidize political campaigns at a time 
when the state budget is already under tremendous strain. 
Second, they argue that public fi nancing will be ineff ective 
at achieving its goal because most of the money spent 
on negative advertising comes from outside groups not 
affi  liated with the campaigns. Th ird, they suggest that 
recent U.S. Supreme Court decisions may make public 
fi nancing laws unconstitutional.19 Overall, the opponents 
fear that the government’s role in fi nancing will lead to 
improper government entanglement in the campaign 
process.

Compelled Disclosure

Legislation is also pending to create signifi cant new 
regulations of independent organizations that engage in 
“issue advertising.” According to the Legislative Reference 
Bureau’s analysis, “[Senate Bill 43] imposes registration 

and reporting requirement… upon any individual 
and organization that, within 60 days of an election 
and by means of communications media, makes any 
communication that includes a reference to a candidate 
at that election, an offi  ce to be fi lled at that election, or a 
political party.”20 Th e legislation would require disclosure 
of donors to organizations that run such advertisements. 
Separately, the Government Accountability Board, the 
agency charged with enforcing Wisconsin’s campaign laws, 
is seeking to implement a similar rule if the legislature 
approves.21 Legislative leaders and Governor Doyle have 
expressed support for the proposal.22

Those who favor the rule argue that significant 
amounts of money are channeled through these outside 
groups. Th ey argue that this money, the sources and 
destinations of which are hidden from public view, is 
used to purchase advertising that aff ects elections without 
using the “magic words” that would make them campaign 
ads rather than “issue ads.” Proponents of disclosure are 
concerned that the current system allows special interests 
to impact elections without playing by the same rules as 
everyone else.

A coalition of organizations from both the right 
and the left oppose compelled disclosure on free speech 
grounds.23 These groups believe that citizens have a 
constitutional right to band together and draw voters’ 
attention to important public policy issues. Th ey have 
specifi c concerns that this legislation runs afoul of the U.S. 
Supreme Court’s ruling in Fed. Election Comm’n v. Wis. 
Right to Life, Inc.,24 which said that citizen groups had a 
right to buy advertisements regarding pending legislation 
outside the strictures of the McCain-Feingold campaign 
fi nance reform.

Other Proposals & Conclusion

A few other proposals are also in the mix, but they 
are currently receiving less public attention than the 
three discussed above. State Representative Frederick 
Kessler (D-Milwaukee) has authored a bill to amend the 
state constitution regarding judicial selection.25  Th e bill 
proposes that the governor nominate, and a majority of 
the state senators confi rm, a justice to a ten year term. 
At the expiration of the term, the justice would be 
automatically reappointed unless thirteen state senators 
voted against reconfi rmation. Th e bill has only one co-
sponsor and it does not seem likely that the bill will reach 
fl oor consideration.

Another constitutional amendment that some have 
suggested, most prominently current Wisconsin Supreme 
Court Justice N. Patrick Crooks, would remove the 
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constitutional requirement that judicial elections happen 
on a diff erent day than the fall general election for partisan 
offi  ces.26  Such a change, proponents contend, would 
increase the number of citizens voting in judicial elections. 
However, it would result in supreme court elections being 
placed lower on the ballot and potentially getting lost 
among higher-profi le races such as those for president, 
senator, or governor.

Th e people of Wisconsin have elected their judges 
for over one hundred and fi fty years. Paging through old 
law reviews, one fi nds a cry for reform raised every decade 
or two after a particularly contentious election for the 
Wisconsin Supreme Court. Yet the system has endured, 
basically unchanged, and is likely to remain so. Current 
members of the court and the people of Wisconsin support 
judicial elections.27 Although the legislature may tinker at 
the margins, Wisconsin’s system of non-partisan elections 
seems likely to endure long into the future.
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