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Note from the Editor:
This article discusses the Lacey Act and argues that its incorporation of foreign law renders it unconstitutional. As always, the
Federalist Society takes no position on particular legal or public policy matters. Any expressions of opinion are those of the
authors. Generally, the Federalist Society refrains from publishing pieces that advocate for or against particular policies. When
we do so, as here, we offer links to other perspectives on the issue, including ones in opposition to the arguments put forth in
the article. We also invite responses from our readers. To join the debate, please e-mail us at info@fedsoc.org.
• The Lacey Act: Leading the Fight Against Illegal Logging, Sierra Club, available at http://www.sierraclub.org/interactive/lacey-act.
• Craig Havighurst, Why Gibson Guitar Was Raided By The Justice Department, NPR (August 31, 2011), available at http://www.
npr.org/sections/therecord/2011/08/31/140090116/why-gibson-guitar-was-raided-by-the-justice-department.
The statutory definition of most criminal offenses is entirely self-contained. That is, the law creating the offense defines
every element of that crime. In some cases, however, a criminal
law may refer to other statutes to fill out one or more elements
of an offense. One example is the Racketeer Influenced and
Corrupt Organizations Act (RICO).1 RICO makes it a federal
offense for an “enterprise,” which can consist of one person
or a group of offenders, to commit a “pattern of racketeering
activity” through two or more “predicate offenses,” which can
include numerous crimes defined by other provisions in the
United States Code.2
In a few instances, however, the government3 makes it a
crime to violate a foreign law.4 One example is the Lacey Act.5
Originally enacted in 1900, the Lacey Act prohibits, on pain of
criminal penalties, the importation of flora or fauna obtained
in violation of “any foreign law.”6 The federal government has
applied that statute to various types of imported items.
There is a particularly odd feature of the Lacey Act. Unlike the RICO Act, the Lacey Act incorporates foreign laws as
elements of the offense. A person therefore can violate domestic
law if the imported goods were obtained in violation of a foreign
law. Moreover, the foreign law need not be a criminal law; the
violation of a civil statute is sufficient.7 The foreign law also
need not be a statute; not only is the violation of a regulation
sufficient, but the failure to comply with other rules issued by
a foreign nation is satisfactory as long as it amounts to a “law”
in that country. Moreover, it is not necessary that a foreign law
be adopted by a branch of a foreign government that is the
equivalent of our legislature, executive, or judiciary, because
the Lacey Act does not limit who may create “law” overseas.
Indeed, one American circuit court has even held that the act
does not even require that the foreign “law” be valid in the
land that adopted it.8
The result is that the Lacey Act creates a remarkable
anomaly in federal criminal law because it delegates federal
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lawmaking authority to foreign officials. Because of this delegation, the act violates Articles I and II of the Constitution, as
well as the Due Process Clause of the Fifth Amendment. Those
provisions forbid Congress and the President from handing over
to foreign officials the ability to adopt rules or regulations that
govern the conduct of the people in this country.9
I. The Origin of the Lacey Act
The Lacey Act did not start its life with that breathtaking
scope. It began as a humble anti-poaching law. Late in the nineteenth century, the states found themselves unable to enforce
their game laws against non-resident hunters. States were able
to enforce their games laws against residents, but found that
out-of-staters were violating their laws with relative impunity.
People would travel from one state (e.g., North Dakota) to
another state (e.g., South Dakota), hunt without a license, take
more than the state limit, and return home before anyone was
the wiser. Since state law enforcement officers cannot exercise
authority in another state, even an adjacent one, poachers were
able to escape the reach of the law.
Congress could have left the problem to the states to
work out by cross-designating each other’s game officers as
their own law enforcement officers,10 but Congress decided
to make a federal case out of the matter by enacting the Lacey
Act.11 The original version of the act, however, did not raise the
constitutional problems noted above. That did not occur until
a 2008 revision of the statute.12
In that year environmentalists, members of the domestic
timber industry, and labor unions combined to support a
revision to the statute that added the importation of plants
obtained in violation of state law, as well as any products made
from plants obtained in violation of foreign law, to the list of
punishable offenses. The combination was a classic example of
the quip that politics makes strange bedfellows. Environmentalists wanted to prevent the deforestation of foreign lands, while
timber industry employees and their unions wanted to make
it difficult to import foreign timber for use in the construction
of houses or furniture. The combination persuaded Congress
to enact their sought-after revision of the Lacey Act. In all
likelihood, what helped those groups succeed was the fact
that the Lacey Act revision was added to an entirely unrelated
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farm policy bill.13 Members of Congress therefore likely paid
little attention to what appeared to be a minor revision to a
statute that had not generated much controversy in its 108-year
existence. It certainly is difficult to believe, however, that the
Members of Congress in office that year consciously intended
to subject American individuals and businesses to governance
by foreign nations.

original material (such as wood) or a processed item (such as
bagpipes) violated a foreign law.22 The Lacey Act therefore has
the potential to expose a person engaged in a facially legitimate
activity—such as importing fish or furniture—to the onerous
sentences society ordinarily reserved for dangerous felons and
heinous crimes.

II. The Reach of the Lacey Act

It is impossible to believe that the Framers would
have countenanced any delegation of federal lawmaking
authority to a foreign power. After all, “foreign control over
American law was a primary grievance of the Declaration of
Independence. The Declaration’s most resonant protest was
that King George had ‘subject[ed] us to a jurisdiction foreign
to our constitution.’”23 The colonists railed against Parliament
for making laws governing the colonies notwithstanding their
lack of representation in that assembly, laws that, from 1763
to 1775, generated the friction that lead to the clashes at
Lexington and Concord.
The delegates to the Constitutional Convention of
1787 hotly debated the question of how Congress should
be structured to ensure that both large and small states
would be adequately represented in that body.24 It would
be absurd to believe that the Framers would have delegated
to Parliament the authority to continue to pass legislation
governing the United States. It is even more absurd to infer
from the Framers’ silence on the matter that something as
drastic as delegating to a foreign government the ability to
make laws for the new nation would have gone unnoticed. If
the Founders contemplated any such result, someone would
have mentioned it, and the overwhelming response would
have been negative. Yet, that is the effect of the Lacey Act on
Americans. Not surprisingly, therefore, the act violates Articles
I and II of the Constitution

As revised, the Lacey Act makes it is unlawful to
“import, export, transport, sell, receive, acquire, or purchase”
fish, wildlife, or plants that have been “taken, possessed,
transported, or sold . . . in violation of any foreign law.”14 Some
federal courts of appeals have concluded that the Lacey Act
does not require proof of a foreign law violation.15 The text of
the Lacey Act, however, is clearly to the contrary. Whether a
case involves “fish” “wildlife,” or “any plant,” Section 3372(a)
(2)(A) and (B) of Title 16 requires the government to prove
that item was “taken, possessed, transported, or sold . . . in
violation of any foreign law.”16 The italicized phrase is, when
properly read, an element of the offense. Indeed, the act
makes little sense otherwise. Disregarding the phrase “taken,
possessed, transported, or sold . . . in violation of any foreign
law” transforms the Lacey Act into a flat ban on imports. Yet,
Congress did not design the Lacey Act to work in that manner.
Congress sought to ban only the importation of unlawfully
obtained items in order to pay respect to the law of the home
state or nation. Any court that holds otherwise is misreading
the statute to avoid addressing the serious, and likely fatal,
constitutional issues discussed in this article.17
The Act does not define the term “any foreign law” or
restrict its meaning. 18 The federal courts have read that term
broadly, to reach civil laws, regulations, and an agency’s
statement of the governing law.19 Moreover, the Lacey Act is
not limited to only those foreign laws in existence in 2008; the
act reaches later-adopted laws as well. The effect is to delegate
lawmaking authority to every foreign nation, enabling them to
alter or amend the scope of the crime defined by federal law
over time as they see fit.
A violation of the Lacey Act can result in long-term
imprisonment and crushing fines. A person who “knowingly”
imports or exports wildlife or plants in violation of the Act
can receive a sentence of five years’ imprisonment and a fine
of $250,000 ($500,000 for corporations) for each offense.20
The act also authorizes criminal penalties for mere negligence.
A person who “in the exercise of due care” should have known
that the statute prohibited his conduct can receive one year’s
imprisonment and a fine of $100,000 ($200,000 for an
organization) for each offense.21 Each unlawful act is a violation
of the statute, so a commercial fisherman who negligently hauls
in one thousand fish, or an importer who brings into America
one thousand different pieces of furniture, is subject to one
thousand years of imprisonment and a fine exceeding the gross
domestic product of most of the world’s nations. Moreover,
liability is not limited to the person who violates a foreign law
on foreign soil. An importer, for example, is liable if anyone in
the potentially long and convoluted chain of parties responsible
for the harvesting, processing, finishing, shipping, and entry of
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III. The Constitutional Flaws in the Lacey Act

A. The Lawmaking Power in Article I
Start with the text of the Constitution. Article I grants
“[a]ll legislative Powers” to a Congress consisting of a Senate and
a House of Representatives.25 To exercise that power, individuals must be elected (and re-elected) to office and satisfy certain
defined criteria to be sworn in as Senators and Representatives.26
Article I also establishes a rigorous process for the House and
Senate to enact a “Bill” and “[e]very Order, Resolution, or Vote”
requiring the approval of both chambers.27 In order to create a
“Law,” each chamber must pass the identical bill and present it
to the President, and the President must sign it (or both houses
must repass it by a two-thirds vote following the President’s
veto).28 The effect is to give the Members the opportunity for
study and debate over any bill and to compel each Senator,
each Representative, and the President to take a public position
on what conduct should be outlawed, encouraged, supported,
protected, or funded.29 As noted elsewhere:
The Article I lawmaking procedure not only offers the
opportunity for reasoned consideration and debate over
the merits of proposed legislation, but also—and perhaps more importantly—provides voters with a basis for
holding elected federal officials politically accountable
for the decisions that they make and must stand behind
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when they run for re-election. The bicameralism and
presentment requirements therefore enable the electorate to decide whether Representatives, Senators, and the
President should remain in office or be turned out every
two, six, or four years.30
The incorporation as “Law” of whatever edicts or instruments foreign nations may adopt is tantamount to vesting
lawmaking authority in those nations or, what is the same thing,
delegating lawmaking authority to foreign nations.31 Article I,
however, vests the authority to create a “Law” only in Congress
and the President. On its face, therefore, the Lacey Act violates
the Legislative Vesting, Senate and Representative Qualification
Clauses, Election Regulations, Bicameralism, and Presentment
Clauses of Article I.
The text of Article I strongly suggests that only Congress
(with the President’s assistance) can create a “Law,” which gives
rise to the necessary corollary that Congress cannot delegate its
lawmaking responsibilities elsewhere.32 There are circumstances,
however, where Congress may delegate to federal agencies the
authority to promulgate regulations that are tantamount to a
law.33 To do so, Congress must define an “intelligible principle”
in the authorizing legislation for the agency to use when exercising that power. The U.S. Supreme Court has been extraordinarily generous in its interpretation of what constitutes an
“intelligible principle,” with even a delegation to promulgate
regulations that are in the “public interest” being held sufficient.34 Since 1935, the Court has upheld every delegation of
congressional authority to a federal agency to issue governing
regulations.35 The Supreme Court has found a delegated standard “unintelligible” only twice in the Court’s history,36 and
those delegations gave the recipient of delegated power utterly
no standard to apply when creating law.37 Accordingly, as presently interpreted, the Delegation Doctrine imposes a rather
low hurdle for Congress to overcome if it wants to delegate
rulemaking authority to an executive agency.
Even if this low standard is applied to delegations of
lawmaking authority to foreign governments, the Lacey Act
would not pass muster because the statute supplies no standard
whatsoever for a foreign nation to use when creating a “law”
whose violation can trigger liability under the Lacey Act. The
act does not identify the foreign laws it incorporates, the form
that those laws may take, or the elements that American law
deems essential to qualify a proclamation as a “law.” The act
does not give foreign government officials any test, standard,
factors, or principles to use when enacting laws that create civil
and criminal liability under American law. Indeed, the Lacey
Act does not even require that a foreign law be readily accessible to Americans or have an English translation. The Supreme
Court has set the bar low for Congress to empower a delegated
party to adopt law, but the Lacey Act provides no standard at
all for a foreign nation to use. Finally, even if it were possible to
imply a “public interest” standard into the Lacey Act, there is
no justification for assuming that officials of a foreign government will act with the interests of the American public in mind.
Accordingly, the Lacey Act violates Article I.
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B. The Appointment Power in Article II
The Constitution expressly contemplates that there will be
federal offices other than the three specifically created in Articles
I, II, and III. How do we know that? Because the Constitution
empowers the President to “require the Opinion, in writing, of
the principal Officer in each of the executive Departments, upon
any Subject relating to the Duties of their respective Offices.”38
Congress can create those offices by exercising its power under
the Necessary and Proper Clause39 to assist the President in his
duty to see to the execution of federal law.40 The Constitution
does not provide a mechanism for the election of those officers,
however, so how do they come to hold office? That is where the
Appointments Clause of Article II comes into play.41
The Framers knew that they had to fill out a government
with non-elected officials, but they were troubled by the Crown’s
“manipulation of official appointments” and remembered the
appointment power as “the most insidious and powerful weapon
of eighteenth-century despotism.”42 To avoid that problem,
the Framers carefully regulated the appointment of “officers
of the United States,”43 a term that refers to any person who
exercises “significant” federal authority.44 The Framers “carefully
husband[ed] the appointment power to limit its diffusion” to
officials who would be subject to “the will of the people.”45 The
Appointments Clause serves that role. Only the President, “the
Heads of Departments,” and “the Courts of Law” may appoint
“officers of the United States.” Only those parties who have been
properly appointed, who have received a commission from the
appointing official, and who have taken the oath of office may
exercise federal power.46 The Clause “ensures that those who
exercise the power of the United States are accountable to the
President, who himself is accountable to the people.”47
Foreign officials come in all shapes and sizes. Some foreign
presidents run the country; others are just figureheads. Some national leaders have terms lasting four years; others, up to seven.
Our Interior Secretary is responsible for America’s federal parks
and other properties. The Interior Minister in other nations is
their chief domestic law enforcement officer. And so on and so
forth. But whatever office they hold, whatever authority they
may exercise, and whatever period they exercise that power, they
all have two elements in common: None of them were elected
by Americans, and none of them were appointed by one of
the three entities specified in Article II. Accordingly, none of
them may exercise authority under federal law, and the making
of laws to govern the people of the United States is the most
fundamental federal authority imaginable. The result is that
none of them may define the elements of a Lacey Act violation.
C. The Due Process Clause of the Fifth Amendment
There is yet another constitutional flaw in the Lacey Act.
The delegation of federal lawmaking authority to foreign parties violates the Fifth Amendment Due Process Clause.48 To
understand why, it is helpful to start with some history.
The Due Process Clause is the lineal descendant of Magna
Carta. King John signed the Great Charter in 1215 in order to
end a civil war brought on by the barons because of King John’s
arbitrary use of royal power. Article 39 of Magna Carta is the
most relevant provision. It provided that “[n]o free man shall
be taken or imprisoned or disseised or outlawed or exiled or in
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any way ruined, nor will we go or send against him, except by
the lawful judgment of his peers or by the law of the land.”49
The “chief grievance to be redressed” by Chapter 39, as one
scholar has noted, “was the King’s practice of attacking his
barons with forces of mercenaries, seizing their persons, their
families and property, and otherwise ill-treating them, without first convicting them of some offence in his curia.”50 The
guarantee that the crown could administer punishment only in
accordance with “the law of the land” meant, according to Sir
Edward Coke, that “no man [could] be taken or imprisoned,
but per legem terrae, that is, by the common law, statute law,
or custome of England.”51 Said differently, Article 39 protected
“life (including limb and health), personal liberty (using the
phrase in its more literal and limited sense to signify freedom of
the person or body, not all individual rights), and property.”52
In the fourteenth century, Parliament changed the phrase “the
law of the land” to “due Process of the Law,” but the revision
did not alter its meaning.53 The principal teaching of Article 39
is that every component of the government—executive, legislative, and judicial—is subject to “the rule of law,” the principle
that, as Marbury v. Madison put it, “ours is a government of
laws, and not of men.”54
The constitutional history of the Due Process Clause
reveals that the clause serves as an additional regulation of federal lawmaking power. The Election and Term Limit Clauses
in Articles I and II, along with the Twelfth and Seventeenth
Amendments, require that Senators, Representatives, and the
President be elected to the limited terms of office defined in
those provisions.55 The Bicameralism and Presentment Clauses
of Article I establish the procedure necessary for those federal
elected officials to make “Law.”56 The Take Care Clause in
Article II directs the President to see to the faithful execution
of that “Law,”57 the Judicial Power Clause in Article III grants
the Supreme Court and lower federal courts the power “to say
what the law is,”58 and the Appointments Clause of Article II
ensures that only parties properly appointed to their posts may
enforce or interpret the “Law.”59 Read together those Articles
define the “Republican Form of Government” that the Framers
created for the nation and that Article IV guarantees each state.60
The Due Process Clause bars Congress from circumventing that regulatory scheme by delegating federal lawmaking
power to private parties. As noted elsewhere:
[T]he due process requirement that federal government
officials act pursuant to “the law of the land” when the
life, liberty, or property interests of the public are at stake
prohibits the officeholders in any of those branches from
delegating lawmaking authority to private parties who are
neither legally nor politically accountable to the public
or to the individuals whose conduct they may regulate.
That is the bedrock due process guarantee, one so fundamental that we take it for granted. The principle that
government officials are governed by “the rule of law” is
so deeply ingrained into the nation’s culture, psyche, and
legal systems that we forget just how important it is. The
Barons at Runnymede had no Parliament to which they
could turn for protection against King John. They had
only their own troops and the common law, representing
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the accepted, common understanding of Englishmen
regarding the permissible operation of the crown and its
institutions, as enforced by the courts. In order to avoid
a continuing need to rely on the former, they forced the
king to agree to be governed by the latter. The requirement that the crown act pursuant to “the law of the land”
was a protection against the king going outside the law to
accomplish his will through brute force.61
But the Due Process Clause protects the public against
more than the arbitrary exercise of government power. It also
keeps the government from trying to avoid the constitutional
restrictions imposed on federal lawmaking by delegating that
power to politically unaccountable private parties.
Granting a private party power that the Constitution
vests only in parties who hold the offices created or contemplated by Articles I, II, and III is the exact opposite
of what the Framers had in mind. If followed across the
board, that practice would allow federal officials to turn
the operation of government over to private parties and
go home. That result would not be to return federal power
to the states. At a macro level, it would be to abandon
responsibilities that the Constitution envisioned only a
centralized government could execute to ensure that the
new nation could survive and prosper. At a micro level, it
would be to leave to the King’s delegate the same arbitrary
power that Magna Carta sought to prohibit the King
from exercising through the rule of law. The “plan of the
Convention” was to create a new central government with
the responsibility to manage the affairs of the nation for
the benefit of the entire public with regard to particular
functions—protecting the nation from invasion, ensuring
free commercial intercourse among the states and with
foreign governments, and so forth—that only a national
government could adequately handle. The states were
responsible for everything else, and they had incorporated
the common law into their own legal principles. The result
was to protect the public against the government directly
taking their lives, liberties, and property through the use
of government officials or indirectly accomplishing the
same end by letting private parties handle that job. The
rule of law would safeguard the public against the government’s choice of either option. Using private parties to
escape the carefully crafted limitations that due process
imposes on government officials is just a cynical way to
defy the Framers’ signal accomplishment of establishing
a government under law.62
By delegating lawmaking power to foreign government
officials, the Lacey Act takes a giant step beyond a delegation
of lawmaking power to private parties in this nation. Members
of Congress and officers in the executive and judicial branches
take an oath or affirmation to uphold the Constitution of the
United States.63 That oath is no less important than the one
that a person takes as a witness before Congress, before an
executive hearing officer, or in court. It is a solemn pledge to
honor and support our nation’s fundamental law—and probably is similar to the oath that foreign officials take to uphold
their own nation’s laws. The Lacey Act therefore turns over
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federal lawmaking authority, not simply to parties who have
not sworn to uphold our Constitution, but to individuals who
have pledged instead to uphold the constitution of a foreign
nation. Even if we were willing to assume that private parties
in America would place this nation’s interests above those of a
foreign land, it would be fatuous to assume that government
officials in North Korea would do so.
IV. Conclusion
Protection of wildlife and their natural environment is a
worthwhile endeavor, but like every such undertaking it can
only be done within the limit of the law. Good intentions
cannot substitute for legal authority. The Lacey Act attempts
to achieve a worthwhile goal in a constitutionally illegitimate
manner. Congress cannot delegate its lawmaking power to
foreign government officials.
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