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CriMINAL LAw & PROCEDURE

Tue SEx OFFENDER REGISTRATION AND NOTIFICATION AcT (SORNA)
An Exchange Between John Malcolm™ and Professors Jill Levenson and Andrew Harris**

The Sex Offender Registration and Notification Act: A
Sensible and Workable Law that Helps Keep Us Safe

By John G. Malcolm™*

I. Wy WE NEED THE SEX OFFENDER REGISTRATION AND
NortriricaTioN Act

n December 23, 2009, 11-year-old Sarah Haley

Foxwell was snatched by a nighttime intruder from

her home in Wicomico County, Maryland. That
intruder was Thomas Leggs, Jr., a convicted sex offender. After
brutally raping her, Leggs murdered Foxwell and deposited her
burned and lifeless body in a field near the Maryland—Delaware
border, where it was found on Christmas Day.! Leggs, who was
ultimately convicted of this heinous offense, was able to avoid
scrutiny in Maryland because, although listed in Delaware’s
registry as a “high-risk” sex offender, Leggs was deemed to be
“compliant” in Maryland. While it is impossible to say with
any certainty, this tragic result might have been avoided had
Maryland been in compliance with the Sex Offender Registra-
tion and Notification Act, which, despite strong public support,
remains controversial.

II. BACKGROUND OF THE SEX OFFENDER REGISTRATION AND
NoOTIFICATION ACT

In 1994, Congress passed the Jacob Wetterling Crimes
against Children and Sexually Violent Offender Registration
Act (“Wetterling”), which required states, the District of
Columbia, and the principle territories to create sex offender
registries containing information about convicted sex offenders
for use by law enforcement. This act was created because of
public outcry in response to a series of kidnappings and sexual
assaults of minors, including 11-year-old Jacob Wetterling, a
crime with remains unsolved. * The act required convicted sex
offenders to register their addresses with local law enforcement
agencies upon the completion of their custodial sentence in
order to assist the authorities in monitoring offenders and ap-
prehending known recidivists. Although Wetterling required
states to establish sex offender websites, it left discretion to the
states regarding which offenders to register, what information
would be posted, and who could access the websites. This lack
of guidance resulted in an inconsistent patchwork of state run
sex offender databases that was not capable of tracking sex of-
fenders across state lines.

In 1996, following the brutal rape and murder of 7-year-
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old Megan Kanka by a neighbor with two prior convictions for
sex offenses (a fact which was known to law enforcement but
not by the community), Congress passed Megan’s Law, which
required that states make their sex offender databases available
to the public so that citizens could be aware of dangerous sexual
predators near them and take appropriate measures to protect
themselves.” This law, however, did not solve the problem of
inconsistency among state databases that limited their utility
in tracking the movements of sex offenders.

In 2006, Congress passed The Adam Walsh Child Pro-
tection and Safety Act (AWA), named after 6-year-old Adam
Walsh who was kidnapped in 1981 outside a department store
in Hollywood, Florida. Weeks later, Adam’s severed head was
found by some fishermen, and in 2008, 27 years after the crime
was committed, an individual named Ottis Toole confessed to
killing young Adam and at least five other victims.* The boy’s
father, John Walsh, the host of the then-popular television show
“America’s Most Wanted,” was a strong proponent of the law
and lobbied hard for its passage.

Title I of the AWA, the Sex Offender Registration and
Notification Act (SORNA),’ created the first comprehensive
national system of registration for sex offenders with certain
uniform, minimum standards of data (twenty data requirements
in total) that must be included (i.e., name, address, social secu-
rity number, date of birth, photograph, place of employment,
license plate number, etc.). Itestablishes a baseline of informa-
tion that must be included, thereby giving jurisdictions some
flexibility, within limits set forth in SORNA, to supplement
that information with additional information to suit the needs
of the citizens living in those jurisdictions.

This change was designed to create uniformity and to pre-
vent “jurisdiction shopping,” a practice whereby sex offenders
commit offenses in jurisdictions with more lenient requirements
and take advantage of inconsistencies between registries to avoid
detection and scrutiny.® There are many reported examples
of “jurisdiction shopping,” and tribal lands, which were not
covered under Wetterling, had become safe havens for sexual
predators.® The system allows the public, through an Internet
registry, “to obtain relevant information for each sex offender
by a single query for any given zip code or geographic radius
set by the user.”

Among other things," the law separates sex offenders into
three tiers based mainly on their crime of conviction and some-
times elevated by past criminal sexual convictions,'" and estab-
lishes the frequency and length of time for which sex offenders
in each tier must remain in the registration system.'”> SORNA
also created a separate prosecutable offense for failure to com-
ply with these registration requirements.” Tier III offenders,
deemed the most dangerous and most likely to recidivate,
applies to those convicted of aggravated sexual assault, contact
offenses against children younger than 13 years,' kidnapping
of minors (unless committed by a parent or guardian), and
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attempts or conspiracies associated with any of these offenses.
Tier III offenders must provide quarterly, in-person reports to
confirm or update their registration information for the rest of

> Tier I offenders are those convicted of sex traf-

their lives.!
ficking, coercion and enticement, transportation with intent to
engage in criminal sexual activity, abusive sexual conduct, use
of a minor in a sexual performance, solicitation of a minor to
practice prostitution, and production or distribution of child
pornography.  Tier II offenders must provide semi-annual,
in-person reports for 25 years. Tier I is a catch-all, covering
any other “sex offense” (as defined in 18 U.S.C. § 16911(5))
not covered by the higher tiers, such as possession of child
pornography, most misdemeanors sex crimes, and minor sexual
assaults against adults. Tier I offenders are those deemed the
least dangerous and least likely to recidivate. They must provide
annual, in-person updates of their whereabouts for 15 years.
Both tier IIT juvenile sex offenders'® and tier I sex offenders can
get their registration terms reduced by several years by fulfilling
the “clean record” requirement of § 115(b) of SORNA. Asa
general matter, jurisdictions are only required to analyze the
elements of a conviction and are not required to look behind the
conviction to the underlying facts of the offense (unless there is
an issue pertaining to the age of the victim) to determine which
tier the sex offender’s conviction falls into.

The AWA also expanded the definition of “jurisdic-
tion” beyond the states, the District of Columbia, and the
five principal U.S. territories to include federally-recognized
Indian Tribes. In order to comply with SORNA, virtually all
of the covered jurisdictions needed to make some revisions to
their existing registries and to their SORNA-related laws, and
many had to make substantial revisions in order to meet these
new federal requirements. States that don't comply risk losing
10% of the funding that they receive under a program called
the Byrne Justice Assistance Grant, although states that lose
that funding can petition to get it back if they agree to apply it
towards implementing the Act. Additionally, the federal gov-
ernment has provided many states, tribes, and territories with
substantial grants to help cover the costs of implementation.
Despite these “carrots and sticks,” to date, only forty-eight
jurisdictions (fifteen states, two territories, and thirty-three
tribes) have substantially implemented the requirements set

forth in SORNA."

III. SORNA Is NoT A SOLUTION IN SEARCH OF A PROBLEM,
AS SoME CONTEND

Providing members of the public with information about
the identities and residential locations of convicted sex offend-
ers enables the public to avoid putting themselves in situations
where they might be victimized. Heightened community
awareness also increases the likelihood that the police will be
notified promptly when something suspicious occurs, and noti-
fication lets the offender know that the community is watching,.
Notification may also reduce sex crimes that would otherwise
have been committed by first-time or nonregistered sex of-
fenders, because they are aware that their crimes and personal
information about them will be made public if they are caught
and convicted. Knowledge is power and parents who become
aware of the presence of sex offenders in their neighborhood
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can take steps to avoid these neighbors altogether (or make a
special effort to get to know them better before having extensive
contact with them) as well as the locations where they live and
work. Parents can also assist their children by providing them
with a list of sensible do’s-and-don’ts to stay safe, including
information about people or places to avoid, and by accessing
reliable websites or other resources with educational material
on prevention or on what indicators to look for as a sign that
a child may have been a victim of abuse.

Despite these clear benefits, there are those who contend
that SORNA is a bad idea because it needlessly and unjustifiably
causes panic. These critics point to a number of studies (but
there is by no means a consensus) that suggest that, contrary
to conventional wisdom, the recidivism rates for sex offenders
are significantly lower than the recidivism rates for those who
commit non-sex offenses, at least in the short term (1-5 years).'®
However, even it this were true, people who commit property
offenses and drug offenders cannot be compared with sex of-
fenders in terms of the devastating and permanent psychological
and physical damage that they cause to their victims (not to
mention the great psychological harm that such offenses cause
to the community), the fear that they engender in the public,
and, at least with respect to child molesters, the vulnerability of
their victims. Therefore, the fact that recidivism rates might be
higher for these categories of offenders is of little import.

SORNAs critics also argue that the negative collateral
consequences caused by SORNA outweigh any advantages."
To be sure, there are potential negative collateral consequences
that might flow from the notification requirements in SOR-
NA. Sex offenders whose presence becomes known because
of SORNA can be subjected to general harassment or even
vigilantism.?® Public knowledge of an offender’s past can also
make it extremely difficult for that individual to get a job and
find a place to live, thereby making it more difficult for that
person to reintegrate into society, which can lead to isolation
and instability that some have hypothesized might increase the
likelihood that such an individual might reoffend rather than
become a productive member of the community.?' People who
have served their debt to society deserve the chance to live in
peace, so long as they remain law abiding.

‘While there are costs to be sure, the benefits of SORNA
outweigh these costs, particularly since the argument that sex
offenders have a low level of recidivism is subject to considerable
doubt. Studies do not typically differentiate among classes of
sex offenders,”” not all of whom are equally culpable or likely
to re-offend, when analyzing recidivism rates. Further, while
recidivism rates for sex offenders may be relatively low in the
short-term, over the longer term (15 years or longer), most
studies show that, while still below the rates for drug and prop-
erty-related offenses, recidivism rates for sex offenders increase
to levels (25% to 30% or more, according to some studies) that
would and should certainly concern most people.”

More alarmingly, there is strong reason to believe that
recidivism rates among sex offenders are likely far higher than
even these statistics would suggest. Recidivism rates focus exclu-
sively upon sex offenders who are re-arrested or, in some cases,
convicted; however, such statistics do not consider the well-es-
tablished fact that sexual assaults are extremely underreported

Engage: Volume 13, Issue 3



OO OO OO OO OO SOOI OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

compared to other offenses.?* This grim reality was spotlighted
recently in the Jerry Sandusky case, where his molestations went
unreported by his many victims for years. Many sex offenders
may, in fact, be committing new crimes without being detected
and which go unreported. Indeed, several studies, drawing on
data from self-reports provided by sex offenders themselves,
suggest that many sex offenders commit multiple offenses for
which they are never charged.”> In one such study, 120 men
admitted to committing acts that met the legal definition of
rape or attempted rape for which they were never charged; in
total, these 120 men admitted to committing 1,225 separate
acts of interpersonal violence including rape (averaging 5.8 rapes
each), battery, and child physical and sexual abuse.”® Shocking
as these results may appear, other studies report results that are
staggeringly higher than these figures.?’

IV. SORNA’s OBjecTIVE, OFFENSE-BASED CLASSIFICATION
SysteEm Is HELPFUL TO LaAwW ENFORCEMENT AND TO THE
PusLic aND FaciLitates UNIFORMITY

One of the biggest changes and challenges brought about
by SORNA was the requirement that territories adopt a system
of classifying sex offenders in three categories or “tiers” based
solely on their offense of conviction. Critics of the law con-
tend that these broad categories based on past offenses, rather
than individualized risk assessments, leads to registries that are
over-inclusive and provide the public with little information
that is useful about which offenders pose a real risk to their
community. The fact that so many convicted sex offenders
must now register and for such a long period of time means
that sex offender registries are likely to become voluminous over
time. Some members of the public may lump all sex offenders
together, failing to appreciate the nuances between  tier I of-
fenders who are not likely to recidivate and tier III offenders
who are highly likely to do so, which may further limit the
utility of the registry.

Some reputable clinicians argue that dynamic, “empiri-
cally-derived” risk assessments, based on personal interaction
with the offender and the interviewing clinician’s experience, are
a more accurate predictor of likelihood of recidivism for pur-
pose of community notification than SORNA’s offense-based
classifications. #* In the clinical approach, personal interviews
are conducted with offenders in which they are asked a series
of questions seeking, among other things, detailed information
about their victimizations, their childhood behavior, their rela-
tionship with family members, and their sexual preferences. The
clinician might then employ one of the many risk assessment
instruments that have been developed, and which are constantly
being assessed (which is a good thing), such as the Static-99R,
the Static-2002R, the Sex Offender Needs and Progress Scale,
the Sex Offender Treatment Intervention and Progress Scale,
the Structured Risk Assessment model, and the Violence Risk
Scale-Sex Offender Version, to name just a few.

Such individualized clinical assessments may be appro-
priate and very useful for determining appropriate forms of
post-release treatment or supervision or for civil commitment
determinations. However, the wisdom of using such assess-
ments for purposes of providing a uniform, workable, and useful
notification system for sex offenders is far less clear.
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While the clinicians who advocate for empirically-
driven risk assessments may themselves be quite experienced
and skilled at conducting such interviews and may be extremely
familiar with the pros and cons of the various risk assessment
models, it is important to remember that, given limited resourc-
es by the states and territories that must maintain sex offender
registries, it is quite likely (if not overwhelmingly likely) that
the person conducting the interview with the sex offender will
not possess such skills, training, experience or knowledge. In
all likelihood, the interviewer will ask the offender some ques-
tions about his past conduct and future desires, which may or
may not be verified, and will then have to decide whether that
offender poses a continuing risk (in which case he'll be required
to register) or not (in which case he wont).” Dynamic risk
assessments are, therefore, very subjective and very dependent
on the answers given by the offender himself, who may have
an incentive to dissemble and who may have a distorted view
of how he sees the world and how others see him.

Additionally, some studies suggest that even trained and
skilled clinicians utilizing their subjective judgment can be
wrong in making sexual recidivism predictions 72% to 93%
of the time,* while others have concluded that that dynamic
assessments are “unnecessary for anticipating who will recidivate
in a given time period,” and that “very accurate statements
about the likelihood of another . . . offense can be based upon
knowledge of an individual’s lifetime conduct.”®' Indeed, when
it comes to predicting recidivism rates for sex offenders, William
Shakespeare may have been correct when he wrote “what’s past
is prologue . . . >3

It is also important to remember that Congress passed the
AWA, thereby creating a seamless national system of intercon-
nected state registries, after it came to light that many convicted
sex offenders were taking advantage of lax registration require-
ments in some states and inconsistencies among the states to
“fall off the grid.” Ciritics of the law who favor more flexibility
in registration requirements have no answer for how such a
hodge-podge system among the states would not perpetuate the
“loophole” problem that existed when the law was passed and,
regrettably, still exists today. Relying on objective measures of
an offender’s personal characteristics and prior behavior is not
subject to inconsistency and may, in fact, be a more accurate
predictor of future behavior. And while some studies have sug-
gested that registration and notification requirements for sex
offenders has only had a limited effect in terms of recidivism,
others have concluded that such requirements do contribute to
an overall reduction in recidivism rates by providing informa-
tion to law enforcement officials which makes it easier for them
to monitor sex offenders and apprehend them quickly if they
do recidivate, and because the existence of such requirements
also may deter some nonregistered would-be offenders from
engaging in such conduct in the first place.”

Additionally, it is worth recalling that SORNA establishes
a “national baseline.” It creates a set of minimum standards, “a
floor, not a ceiling, for jurisdictions’ programs.”* This allows
jurisdictions some flexibility to develop sex-offense registries
that are tailored to meet the needs of that jurisdiction’s unique
needs. Each jurisdiction “may extend website posting to
broader classes of registrants than SORNA requires and may
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post more information concerning registrants than SORNA

and these Guidelines require.””

If a territory prefers empirical
risk assessment analyses, believing them to be more useful to
the public, that jurisdiction is free to supplement its public
registry with findings from those studies, so long as it provides
the baseline information mandated by SORNA and so long as
the risk assessment is used only to increase a sex offender’s tier

status and not to reduce his or her status.

V. SORNA Is A WoRKABLE AND EFrecTIVE WAY OF AD-
DRESSING A REAL PROBLEM

Will SORNA stop all sexual predators from re-offend-
ing? Of course not. Many, if not most, sexual predators are
immune to increased scrutiny and societal opprobrium as
constraints on their behavior. To be sure, there are difficulties
with SORNA that merit further study; SORNA's offense-based
classifications are not perfect and may, as its critics charge,
obscure some important distinctions among offenders that are
germane to the continuing risks they pose. However, despite
its imperfections, SORNA is a practical, workable, and effective
piece of legislation that assists law enforcement and the general
public alike who desire to keep themselves and their children
safe from dangerous sexual predators such as Ottis Toole and
Thomas Leggs.

Sir Winston Churchill once stated that “it has been said
that democracy is the worst form of government except all the
others that have been tried.” Perhaps the same might be said
of the objective, tier-based classification system set forth in
SORNA. There may come a time when additional research
will warrant further refinements to SORNA's registration and
notification process which will make sex offender registries
more useful to the public and to law enforcement while still
being workable, consistent, and uniform. That day has not
yet arrived, and SORNA in its present form still serves a use-
ful purpose when it comes to aiding law enforcement and
providing the public with useful information that it can use
to protect itself.
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SORNA:
Good Intentions, Flawed Policy, and Proposed Reform

by Jill Levenson & Andrew J. Harris**
I. SORNA: Goop INTENTIONS

exual victimization is a profound societal issue that often

goes unreported to authorities and can leave a legacy of

far-reaching effects for victims, families, and communi-
ties. Though rarely publicly discussed until the 1980s, sexual
abuse has emerged over recent decades as an important social
problem requiring inter-disciplinary attention. Law enforce-
ment and child protection initiatives to investigate allegations
and bring perpetrators to justice have improved our response
to sexual abuse, giving voices to victims and reinforcing that
such crimes will not be tolerated.

One prominent feature of our society’s response to
sexual violence has been the creation of sex offender registries.
Although systems of sex offender registration and notifica-
tion began as state initiatives and still operate independently
at the state level, they have been subject to increasing federal
oversight and involvement. The Jacob Wetterling Act of 1994
represented the first national mandate for states to develop sex
offender registries, and was amended several times over the next
decade, including the 1996 passage of Megan’s Law requiring
states to provide public access to registration information.
In 2006, The Adam Walsh Child Protection and Safety Act
(AWA) introduced a comprehensive new set of federal man-
dates, ostensibly in an effort to establish greater uniformity
and standardization across states. In contrast with most prior
federal legislation, which granted states a fair degree of latitude
in how to implement their registries, Title I of the AWA, the
Sex Offender Registration and Notification Act (SORNA), set
forth a wide array of requirements governing the structure and
operation of sex offender registries for states, U.S. territories,
In passing SORNA, Congress invoked

its spending authority as a means of compelling jurisdictional

and tribal nations.

compliance—the law provided for a 10% reduction in federal
Justice Assistance Grant (JAG) funding for jurisdictions not
compliant with SORNA mandates.

Despite this potential funding reduction, however, the
majority of covered jurisdictions have been unable or unwilling
to bring their systems into SORNA compliance. As of the July
2011 compliance deadline, a total of 38 jurisdictions—fifteen
states, twenty one tribal jurisdictions, and two U.S. territo-
ries—had been deemed by the U.S. Department of Justice to
have substantially implemented SORNA’s provisions. Penn-
sylvania recently became the 16th state to comply. Notably,
while two of the compliant states (Florida and Michigan) are
among five largest sex offender registries in the country—the
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Lynn University and licensed clinical social worker with more than 20
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Andrew J. Harris, Ph.D. is an Assistant Professor of Criminal Justice &
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remaining three states in that group (California, Texas, and
New York—which together account for nearly one third of the
nation’s registered sex offenders) have affirmatively repudiated
SORNA’s mandate, suggesting that they view SORNA as a step
backwards from their existing systems.

While the Department of Justice, through its Office of Sex
Offender Sentencing, Monitoring, Apprehension, Registration,
and Tracking (SMART), has worked diligently with covered
jurisdictions to help expand the ranks of SORNA states, their
work remains constrained by a federal law that is deeply in need
of revision. Implementation barriers are diverse and complex,
with jurisdictions identifying a range of legal, fiscal, and practi-
cal concerns and remaining wary of the law’s unintended public
safety impacts. This commentary delineates the shortcomings
that have plagued the law since its inception, and sets forth
recommendations for a more effective and responsive federal
policy governing sex offender registration and notification.

II. A Consensus Dogs Exist
As the story of SORNA has unfolded, the debate over

its future has often taken on an acrimonious and polarizing
tone. SORNA’s most ardent supporters, believing that their
approach represents a “model” system, have often character-
ized those criticizing the law as advocates for sex offenders and
unconcerned about the safety or children. This rhetoric, aside
from impeding progress on improving the nation’s sex offender
registries, has obscured important areas of consensus shared by

SORNA supporters and critics alike.

III. SORNA ProvipeEs OPPORTUNITIES FOR DIALOGUE
ABOUT SEXUAL ASSAULT AND VICTIMIZATION

Over the past twenty years, the expansion of online
registries had helped the public to become increasingly aware
of convicted sex offenders living in our communities. Mean-
while, countless talk shows, crime dramas, and news outlets
have addressed issues of sexual assault, using both fictionalized
portrayals and accounts of real victims to share information
that can lead to awareness and prevention. This expanded
awareness has opened up a dialogue, facilitating discussion of
the formerly taboo subject of sexual assault and victimization.
Within families and communities, the dialogue has provided
opportunities for parents to speak with their children about
sexual abuse, remind children of appropriate boundaries, and
reinforce the availability of adults to whom children can turn in
times of need. At the policy level, the national discourse about
sexual victimization is a healthy one that eluded public attention
in previous generations. Scores of agencies, organizations, and
services have been developed to promote awareness and educa-
tion about sexual assault and to provide assistance for victims.
Many of these services are publicly funded at the national, state,
and local levels. Congress and state legislatures have recognized
the need to support investigation and enforcement of sex crime
laws, and to subsidize services for sexual assault victims. Grass-
roots efforts have sprung up in communities, in public schools,
and on college campuses to educate boys and girls, men and
women, about the importance of consensual sexual behavior,
respectful intimate relationships, bystander responsibilities, and
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the consequences of sexual assault. Considering that policy
enactment can serve to inspire and reinforce social solidarity
by uniting toward a commonly accepted goal,' registration and
notification laws send a clear message that sexual victimization
will not be tolerated and that politicians are willing to address
public concerns.?

IV. THERE Is NEED FOR STANDARDIZATION

It is generally acknowledged—by SORNA supporters
and critics alike—that significant variation exists across state
registration systems. SORNA’s guidelines have attempted to
bridge gaps between state laws and to provide a foundation of
standardization to states’ processes and procedures. There are
important operational reasons for uniformity; beyond creating
more consistency between states, common definitions and data
collection methods can also potentially lead to better nation-
wide data integration. In this way, uniformity might facilitate
awealth of data regarding registrants and their offenses, leading
to better understanding and management of the national sex
offender population. In addition, national data can be utilized
to frame public policy debates, allocation of resources, and
justification for operational decisions.?

V. ReEGisTRIES REPRESENT ONE LEGITIMATE ELEMENT OF A
COMPREHENSIVE SEX OFFENDER MANAGEMENT PoLIcy

Without a doubt, some individuals convicted of a sexual
crime pose an ongoing risk for future offending. Moreover,
the ability for law enforcement, supervising authorities, and
in some cases the general public to have information on the
whereabouts of high risk individuals represents a valid public
policy goal.

It is vital, however, to recognize two important realities
related to sex offender registration and notification. First,
despite the pronounced role that the registries have played in
the public discourse about community management of sex
offenders, they are simply one of many tools that should be
deployed as part of a more comprehensive strategy. Second,
the potential public safety utility of registries is related to their
ability to effectively distinguish the most dangerous offenders
from those who present a lesser risk. Viewed in this context, the
debate over SORNA should not be thought of as questioning
whether or not states should invest in improving the utility
and reliability of registration and notification systems—there
is a fair degree of unanimity on this point. Rather, the more
fundamental issue pertains to how states might optimize the
scope, reach, and discriminatory value of their registries.

VI. FLawep Povricy: THE RooTrs oF CONTROVERSY

There are many reasons for SORNA’s implementation
difficulties, and they may be rooted largely in the
circumstances and processes leading to the law’s development
during the 109" Congress. Following a decade of increased
federal government involvement in the issue of sex offender
registration and notification, the years immediately preceding
AWA passage witnessed increasing news reports focused on
the problem of noncompliant sex offenders and the inaccuracy
of state registries. One “poster child” for these problems was
Jessica Lunsford, a nine-year-old Florida girl who in 2005 was
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abducted from her bed, raped, and buried alive by a repeat sex
offender who was not living at his registered address. Based on
these reports and on testimony provided to Congress, a fairly
cohesive and compelling narrative emerged—namely that the
nation’s sex offender registries were plagued by lax standards
that could be easily exploited by sexual predators seeking to
prey on children.*

A review of Congressional hearing transcripts from
2005 suggests that SORNA’s recipe for reforming the nation’s
registries was driven by a limited and select circle of stakeholders
holding fairly narrow assumptions about the nature of sexual
offending, the problems with the nation’s registries, and the
formula for addressing those problems. Information provided
by clinical experts, such as testimony concerning the diverse
nature of the sex offender population and recidivism risk, was
met with relative hostility during congressional hearings, and
was largely disregarded in the final legislation. While some
input may have been sought from states and tribal jurisdictions,
there are no indications in the official record that state registry
officials or legislators were consulted in any systematic way.
Nor are there any indications of a serious attempt to analyze
and understand the precise nature of the problems with
registries, the scope of potential barriers to the proposed law,
or the relative efficacy of alternative approaches.

VII. WiLL SORNA INCREASE PUBLIC SAFETY?

Over the past two decades, states have made varied choices
regarding the means of classifying offenders for registration
purposes, registration duration and reporting requirements,
parameters of public disclosure, and the inclusion of adjudicated
juveniles. These choices have been driven by a complex array of
variables, including legal and organizational constraints, fiscal
efficiency considerations, and the division of responsibilities
among units and levels of government—factors that are highly
idiosyncratic from one state to the next. Addressing variation
between states has been a significant and prominent goal of
SORNA. Many of the law’s requirements are related to a set
of minimum classification standards based exclusively on the
offense of conviction and the number of prior offenses, without
regard for other factors that may affect the risk of re-offense.
This offense-based classification system and its related require-
ments governing the duration and frequency of registration as
well as public disclosure have emerged as the most significant
sources of resistance among the states.

Yet in repudiating SORNA’s mandates, many states have
asserted that, in its quest for uniformity, SORNA has compro-
mised fundamental public safety goals. The goal of SORNA is
to facilitate protection of the public from known sex offenders
through increased public awareness and enhanced law enforce-
ment monitoring. Though the research in this area is still in a
nascent stage, the literature seems to support that a more refined
approach to classification and public notification results in bet-
ter outcomes. Most empirical investigations of registration and
notification have not detected significant reductions in reoffend-
ing.> Notably, the two exceptions—studies that have detected a
decrease in sex crime recidivism as a result of registration and
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notification—were conducted in Minnesota® and Washington;’
both states use empirically derived risk assessments to classify
offenders and limit public notification only to those who pose
the greatest threat to community safety. A national analysis
examining over 300,000 sex offenses in fifteen states found that
while registration with law enforcement appeared to reduce
recidivistic sex offenses, public notification did not.®

Increased public awareness is often cited as a goal of
SORNA, and most studies concur that citizens are strongly in
favor of public notification.” Other studies have found, how-
ever, that knowledge of a sex offender living nearby does not
seem to produce long-term change in protective behaviors.'
Notification can also increase citizens’ anxiety due to a lack of
education and information about protecting oneself or one’s
children from sexual assault.!

In sum, the research supports a “less is more” approach—
that methods limiting information disclosed to the public might
actually be better aligned to the public safety goals of SORNA.
While the implementation barriers to SORNA are diverse and
complex, comprising a range of legal, fiscal, and practical con-
cerns,'? many states have resisted federalization due to a belief
that their existing systems have been uniquely tailored to local
needs and that state governments should be able to determine
what is in the best interests of their residents. Some states have
implemented more refined approaches to SORNA which utilize
empirically derived risk factors to screen offenders into relative
risk categories and disclose registry information to the public in
a more discretionary way. These states should not be penalized
for choosing not to conform to the offense-based classification

system required by the Adam Walsh Act.

VIII. Does SORNA ImrrovVE Darta ReLiaBILITY AND CON-
SISTENCY BETWEEN STATES?

Citing a range of data integrity and data consistency
issues, researchers have noted the significant variability in the
scope, content, and format of information contained within
state registries—a factor that complicates inter-jurisdictional
comparisons and challenges efforts to develop a comprehensive
descriptive portrait of the nation’s RSO population.’”® States
that have implemented SORNA are no more immune to these
Despite SORNA’s intent
to instill uniformity, the current guidelines simply do not ad-

problems than those that have not.

dress critical definitional issues that directly impact the utility
of registry information for law enforcement and the general
public. Consider, for instance, the concern about the nation’s
“100,000 missing sex offenders.” It turns out that a range of
designations exist across the states, that few states distinguish
absconders from other types of registration violators, and that it
is sometimes difficult to discern offender noncompliance from
administrative inaccuracies. Labels such as “noncompliant,”
“delinquent,” “address unknown,” “whereabouts unknown,”
“unverified,” and “homeless” or “transient” obscure the ability
to determine how many offenders are truly missing."* SORNA
guidelines do not assist states to develop a more universal array
of definitions that might help create a more integrated manage-
ment system.

Beyond data reliability and definitional issues, there are
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other factors that will continue to compromise SORNA's vi-
sion of a seamless and uniform web of state registries. First,
the positioning of the guidelines as “minimum” rather than
“absolute” standards means that there will continue to be some
states that operate with more rigorous registration require-
ments than others. In turn, RSO designations (for example,
tier or risk level status) will continue to have different mean-
ings across jurisdictions. Second, and perhaps more critically,
we have seen a marked policy shift in recent years related to
the criteria applied in determining whether jurisdictions have
met SORNA requirements. Implicitly recognizing the unique
aspects of each jurisdiction’s legal and operational landscape,
the Department of Justice has shifted from a fairly rigid ap-
proach (“substantial compliance”) to a more flexible standard
(“substantial implementation”). While this shift reflects DOJ’s
increasing attunement to the barriers to state compliance and
represents a perfectly sensible approach, it has also underscored
the difficulties in establishing a uniform national system.

It has yet to be determined whether SORNA standards
will improve the public safety utility of individual state regis-
tries. Though SORNA might improve some aspects of some
existing state systems, there will be others for which attempts
at SORNA implementation could disrupt and compromise an
otherwise well-functioning process. Ultimately, the quest for
consistency as envisioned in the initial SORNA legislation is
emerging as an increasingly untenable goal.

IX. EvipeEncE CaN INFORM PoLicy INITIATIVES

Reliability of registries involves more than simply creat-
ing replicable methods and definitions across states. It also
requires that public registries provide citizens with a valid and
practical means for communicating the risk an offender may
pose to individuals in the community. Successful implementa-
tion of a uniform classification system requires the ability to
test hypotheses about risk categories, evaluate the outcomes of
new procedures, and continue to refine the process using data
learned from ongoing analyses.

Recent studies have suggested that the federally-mandated
system of classification based on the categories of offenses listed
in the Adam Walsh Act (AWA) failed to accurately identify
offenders who present significant threats to public safety and
those who present lower risk. For instance, in New York, AWA
tiers did a poor job of identifying sexual recidivists. In fact,
lower-tiered individuals had higher recidivism rates that those
who were assigned into ostensibly higher-risk tiers. Empirically
derived risk factors, in contrast, were better able to predict re-
cidivism.”® In a four-state study, AWA tiers showed an inverse
relationship with risk and recidivism, with Tier 2 offenders
having higher actuarial risk assessment scores and reoffending
at higher rates than Tier 3 offenders, while actuarial assessment
proved to be better at identifying sexual recidivists.'®

Research has also indicated a substantial “net-widening”
effect of AWA classification, placing a significant majority of
registrants into the highest risk tier."” This effect contradicts
evidence that the highest risk of sexual re-offense is concentrated
among a much smaller group of offenders.'® Nationally, under
current state classification schemes, about 14% of public reg-
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istrants have been designated as high risk, predator, or sexually
violent," suggesting that AWA inflates risk in many cases. For
instance, in Ohio, which previously classified 73% of sex of-
fenders as “sexually oriented” lower risk offenders and 18% as
habitual or predatory, the AWA reclassification assigns only 16%
to the low risk category and reclassifies 40% as tier 3 offenders.
In Oklahoma, of 6,721 previously designated non-aggravated
and non-habitual registrants, 19% were classified as Tier 1, 5%
as Tier 2, and 76% as Tier 3.*!

As more sex offenders are placed on registries, the public
becomes less able to discern truly dangerous predators, and
law enforcement resources are stretched thinner to monitor a
much more heterogeneous population. At least 85% of regis-
tered sex offenders nationally are first time offenders with no
prior sex offense.”” In New York, 95% of all arrests for sexual
offenses were found to be offenders without a prior sexual
offense conviction.” Despite fears that most sex offenders are
compulsive and repetitive, research has found that over four to
six years, about 14% of more than 20,000 sex offenders in an
international sample were re-arrested for a new sexual crime.*
A 24% recidivism rate was observed over 15 years,” and 27%
were re-arrested over 20 years.” It is true that arrest data natu-
rally underestimate true re-offense rates, because some crimes
are never detected or reported to authorities. The available
research suggests, however, that after two decades the majority
of convicted sex offenders have not re-offended. Recidivism
varies with the presence of risk factors such as criminal history
and victim preferences, and consideration of those factors can
help identify those more likely to pose an ongoing threat to
community safety.”’

SORNA minimum standards require specific durations
of registration dependent on the tier classification assigned to
an offender. Tier 1 offenders (primarily misdemeanor offenders
in most states) must register for ten years, Tier 2 for 25 years,
and Tier 3 offenders for life. The result of this movement is a
growing number of sex offender registrants and little attrition,
requiring increased fiscal and personnel resources to update
technology, enforce registration rules, and incarcerate violators.
Research indicates, however, that risk for sexual re-offending is
reduced by halfif the offender has spent 5-10 years offense-free
in the community, and that risk continues to decline as time
offense-free in the community lengthens.”® Furthermore, risk
for sexual recidivism decreases with advancing age,” meaning
that the aging sex offender population is likely to pose less of
a threat to public safety.

Thus, it behooves us to re-think the wisdom of an over-
inclusive registry and to consider the virtues of a more selec-
tive registry that targets resources toward the riskiest group of
offenders. A more inclusive registry with longer durations and
little attrition results in a costly and confusing conglomeration
that offers little ability for the public to distinguish those who
pose the greatest threat to potential victims. Over time, ever-
expanding requirements—and the associated workload increases
on already overburdened systems—may in fact undermine pub-
lic safety by increasing the probability of administrative errors
and creating an inefficient distribution of limited resources.

Does a jurisdiction’s level of compliance with SORNA
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Does
deviation from SORNA necessarily imply an inferior system?
More broadly, do SORNA standards produce a better, more ef-
fective national system of sex offender registration and notifica-

denote a more effective and reliable registry system?

tion? SORNATs de facto position (yes, yes, and yes to the above
questions) is that registry systems that place greater restrictions
on larger groups of offenders are implicitly better and more
effective than those that are more selective. This position fol-
lows logically from SORNA’s fundamental narrative that states
choosing more selective standards had established themselves
as “safe havens” for sex offenders, and therefore needed to have
their ways corrected through federal action. The simple and
straightforward message was simple:  More is Better.

But in reality the questions have never really been asked
and answered. Do registered sex offenders systematically en-
gage in “jurisdiction shopping” and migrate to places with
less onerous registration restrictions? How is non-compliance
with registration associated with increased risk of re-offense?
Do states with more expansive registration laws produce bet-
ter public safety outcomes? How might the contours of sex
offender registration laws affect plea bargaining and other legal
case processing factors? Empirically examining and answering
these and similar questions—all of which relate in some way
to SORNASs potential efficacy as a public policy—can help to
inform the development of a national sex offender registra-
tion policy that is driven more by data than by conjecture and
rhetoric.

X. WHERE Do WE Go FroM HERE? CONSIDERATIONS FOR
TaouGHTFUL REFORM

In a key respect, the root of SORNA’s implementation
difficulties has been the limited evidence base in support of
its core assumptions. SORNA has been based on a series of
presumed “truths” about the nature of sexual offending, the
motivations and behaviors of known sex offenders, and the
extent and etiology of problems with the nation’s sex offender
registries. Few of SORNA’s underlying assumptions have an
empirical basis, and evidence offered in support of SORNA has
often taken the form of anomalous and egregious case examples
rather than results generated from systematic research.

Development of an effective national sex offender policy
requires that the claims driving those policies be put forth as
testable research questions, not as “self evident” statements.
While it may seem that by casting a wider net, states can
generate greater public safety outcomes than those using more
refined approaches, no research evidence produced to date has
supported this assertion. In fact, there is a compelling argu-
ment that the opposite may be true, and that identifying smaller
pools of high risk offenders helps the public and law enforce-
ment focus their attention on the more dangerous individuals.
Moreover, the question remains whether states with systems
that adhere more closely to SORNA standards are any more
immune to administrative and operational problems than those
with systems that deviate from SORNA.

There is little question that many state registry systems
are in need of improvements. Yet if Congress is to continue to
assert its role in the nation’s sex offender policy matters, it needs
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to take a fresh look at SORNA and its attendant assumptions,
informed by recent experience. Congress should begin by ac-
knowledging that an inherently superior system of registration
may take a form different from SORNA as currently written,
and that key stakeholders in covered jurisdictions need to have
avoice in shaping public policy. State and practitioner concerns
about federal intervention cannot be discounted and attributed
to simple intransigence; they need to be carefully considered and
integrated into cohesive policies based on greater consensus. As
well, policy implementation should include a process for analy-
sis by which strategies can be refined and enhanced based upon
ongoing evaluation of progress toward measurable goals.

Developing meaningful and viable national standards
requires a more inclusive process through which input is actively
solicited from law enforcement and supervision professionals,
state legislative representatives, researchers, and a broadly rep-
resentative cross-section of the victim advocacy community.
Much to its credit, the Department of Justice SMART Office
has recently moved in this direction through its Sex Offender
Management and Policy Initiative, which seeks to engage
diverse stakeholders and promote the diffusion of more evi-
dence-based approaches to sex offender management. In this
spirit, Congress needs to follow suit by ensuring that federal
laws support, rather than impede, the advancement of effective
practices. Through these steps, we can begin to move toward a
more cohesive, evidence-based, and realistically-implemented
national sex offender registration policy.
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