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Introduction
Increasingly, United States courts are recognizing

various treaties, as well as declarations, proclamations, con-
ventions, resolutions, programmes, protocols, and similar
forms of inter- or multi-national “legislation” as evidence of a
body of “customary international law” enforceable in do-
mestic courts, particularly in the area of tort liability.  These
so-called “legislative” documents, referred to herein as cus-
tomary international law outputs (“CILOs”), are seen by some
courts as evidence of jus cogens norms that bind not only
nations and state actors, but also private individuals.  Such
enforceability has occurred even where such international CILOs
have not been codified or otherwise adopted by Congress.

The most obvious evidence of this trend is in the
proliferation of lawsuits against corporations with ties to the
United States for alleged violations of customary interna-
tional law during development projects abroad.  Such law-
suits are most often brought under the federal Alien Tort
Statute (“ATS”), 28 U.S.C. § 1350, which has seen an evolu-
tion in the past 22 years after remaining dormant for nearly
200 years since its passage with the Judiciary Act of 1789.
The evolution began in 1980 when the ATS was raised from
dormancy and a federal appeals court found that suits based
on customary international law for human rights abuses could
be heard under the ATS.1   Use of the ATS expanded most
notably again in 1995 when a federal  appeals court held that
quasi-public and even private actors might be bound by cus-
tomary international law;2  and grew again in 1997 when a
federal district court held that a private corporation was sub-
ject to ATS jurisdiction for alleged human rights abuses
abroad.3   Since then, scores of lawsuits against private ac-
tors – principally corporations engaged in natural resources
development – have been filed.  The September 18, 2002 de-
cision by the U.S. Court of Appeals for the Ninth Circuit in
Doe I v. Unocal Corp., 2002 WL 31063976 (9th Cir. Sept. 18,
2002), is the latest, greatest expansion of the ATS to allow
customary international law tort suits against private actors.

There are several problems with this trend toward
enforceability of “customary international law” in U.S. courts.
The litigation trend has many infirmities related to the Constitu-
tion, foreign policy, national security, and the public policies
supporting economic development and its concomitant effect
on the advance of democracy and political liberty.4

But this essay focuses on the consequences of
enforceability of these CILOs arising from four interre-
lated factors: (1) the lack of bicameralism and present-
ment associated with the development of the documents
associated with this judicially recognized body of cus-

tomary international law – a process that increases the
cost for the production of legislation and thereby checks
rent-seeking; (2) the lack of formal elements of law asso-
ciated with such documents – whereas more formal, spe-
cific, and knowingly enforceable legislation is more dif-
ficult and expensive for an interest group to produce; and,
thus, formality requirements to enforceability decrease
production of laws while looser standards are cheaper and
more easily produced; (3) unequal expectations of the
parties in the bargaining process for the production of
such documents – meaning that the parties have not and
are not now always cognizant of both the benefits and
costs of customary international law document produc-
tion because enforceability was either unexpected or un-
known; and (4) the resulting incentives for nongovern-
mental organization (“NGO”) rent-seeking from interna-
tional bodies and development of such documents due to
an increased value to such documents directly propor-
tional to increased judicial enforceability.

Cutting Congress Out of the Bargaining Process
Many of the documents upon which courts are re-

lying to identify customary international law and which NGOs
are using in court to attempt to establish liability have not
been acknowledged as binding let alone passed as law by
Congress.  As James Madison articulated, “[N]o foreign law
should be a standard farther than is expressly adopted.”5

For example, using two Second Circuit decisions –
Filartiga6  and Kadic7  – as illustrations, each court looked
to various international declarations and resolutions, includ-
ing the Universal Declaration on Human Rights, to interprete
the scope of the “law of nations” under the ATS.  Such refer-
ences create two problems.  First, many of the sources relied,
or at least partially relied, upon to determine a controlling rule
of international law have never been ratified by Congress.
Worse yet, Congress considered these declarations and reso-
lutions and specifically chose not to accept them as binding
authority.  This poses serious questions about the legiti-
macy of their use as sources of law.  In Filartiga,

[T]he Second Circuit alluded to certain international
treaties on human rights, including the American
Convention on Human Rights, the International Cov-
enant on Civil and Political Rights, and the Euro-
pean Convention for the Protection of Human Rights
and Fundamental Freedoms.  The first two of these
were among the four treaties on human rights sub-
mitted by President Carter to the Senate for its ad-
vice and consent in 1978 [and the United States



E n g a g e  Volume 4, Issue 1 85

was not involved in the third].  Neither in the
court’s opinion nor in the amicus brief filed in
the Filartiga case jointly by the Departments of
Justice and State, was reference made to the res-
ervations, declarations, understandings, and
statements that President Carter recommended
that the Senate include in its resolution of ad-
vice and consent.  The effect of these qualifica-
tions of the two treaties would be to render them
non-self-executing for the United States, requir-
ing implementing legislation to become effec-
tive as law in the United States.8

The Filartiga court did not even discuss or recognize ei-
ther Congress’s failure to ratify these documents or the
affirmative and explicit concerns voiced by both Con-
gress and the President in relation to the content of these
documents.  Yet it seems clear, especially in light of
Congress’s power to define offenses against the law of
nations, that these sentiments should restrict the courts’
reliance upon such documents as an authoritative state-
ment of the law.9

Congress’s actions on the International Covenant on
Civil and Political Rights,10  the American Convention on Hu-
man Rights, or on the Universal Declaration of Human Rights
are not isolated situations. In fact, Congress has failed to ratify
the vast majority of human rights treaties sponsored by the
United Nations.11   This record indicates a general unwilling-
ness on the part of the United States to recognize broad prin-
ciples of human rights as controlling legal authority.12   For the
courts to ignore this reality and insist that these documents form
a foundation for ascertaining the “law of nations” component
of the ATS is to harm Congress in two ways.  First, it ignores
Congress’s power and prerogative to refrain from codifying
certain principles or norms into U.S. law.  Second, it restricts
congressional power to legislate in a manner contrary to these
principles or norms.  By proclaiming that this principle or norm
is universal and binding upon all states (or, in the case of Kadic,
all states and some individuals), the court is stating that an ob-
ligation Congress has been specifically unwilling to accept will
now bind the United States and its Congress.

Lacking Formal Elements of Law and An Expectation of Non-
Enforcement by Some Bargaining Parties

Many of these CILOs are merely aspirational com-
mitments between nations, not specific obligations for pub-
lic or private entities with the formal elements of law.  These
types of documents are normally drafted with an under-
standing that they will not act as law, as evidenced by their
language being far less precise and much broader than any
signatory might normally wish to embody in a statute.  Re-
lying on proclamations of international assemblies creates
problems because the texts of these documents are liber-
ally drafted and embody general goals or aspirations as
opposed to legally binding principles.13 Filartiga, Kadic,
and other cases applying the ATS, however, have looked to
such documents as supporting authority for their pro-
nouncements on the existence of an international law.14

Often the parties drafting the CILOs upon which
the courts increasingly rely and upon which NGOs ad-
vocate in court simply did not intend for these documents
to be construed as law.  For example, Rusk has stated
that “[t]he simple fact is that this [Universal] Declara-
tion [of Human Rights] was not drafted or proclaimed to
serve as law.”15   In fact, Eleanor Roosevelt, Chairman of
the Commission on Human Rights, stated when present-
ing the Declaration to the U.N. General Assembly, that
“[i]t is not and does not purport to be a statement of law
or of legal obligation ... [it is] a common standard of
achievement ....”16   Rusk further contends that this was
the understanding of Congress, the Executive, and even
the United States delegates to the United Nations:

As one of the authors of the instruction that Mrs.
Roosevelt received from her government on this
point, I can report that there was no question in
Washington or in New York that the Universal Dec-
laration was not intended to operate as law.  There
was no serious consultation with the appropriate
committees or Congress, as would have been es-
sential had there been any expectation that law was
coming into being.  Indeed, Mrs. Roosevelt was
given great leeway in her part in the drafting of
the Declaration partly because it was understood
that law was not being created.17

The Universal Declaration of Human Rights is but one ex-
ample.  Had the drafters intended for many of these docu-
ments upon which courts and plaintiffs are relying to become
legally binding in the judiciary, many of these documents
might not have passed out of the multinational body, might
not have been signed by the United States, and had they
been accepted in some form, would surely exhibit a dramati-
cally different language and scope than those promulgated
with an understanding that the document was merely
aspirational. As Rusk has stated, “It should be noted . . . that
votes cast [on UN General Assembly Resolutions] with the
knowledge that the result will not be law are very different
from votes that would be cast if there were a general awareness
that the result would be operationally and legally binding.”18

This conclusion, that universal declarations are
not meant to act as controlling law, is strengthened by
an examination of the bodies creating these documents.
Realizing that the United Nations is to have no sover-
eign authority, Rusk articulates the nature of its “power”
as understood by member states:

The [UN] Charter . . . did not contemplate that the
General Assembly would be a legislative body in
the field of international law generally. . . . There
is little doubt that a general legislative power
vested in the General Assembly would have
prompted the Senate of the United States to refuse
advice and consent to the Charter.19

Thus, even if Congress could delegate its power to define of-
fenses against the law of nations to this international body, it
clearly did not intend to do so.  Similarly, other multinational
organizations to which the United States is a party lack a gen-
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eral legislative power.  They may have the ability to draft trea-
ties, but even these do not become binding upon the United
States unless two-thirds of the Senate chooses to give its ad-
vice and consent to the ratification of that treaty.20   Moreover,
even when Congress ratifies a treaty, it may often require ad-
ditional legislation to “execute” provisions of the treaty.21

The Increasing Role of NGOs and Its Implications
This essay concludes by discussing the incentives

for, and influences of, NGOs in this process.  It concludes that,
from a public choice perspective, most CILOs should not serve
as evidence of judicially enforceable legal obligations.

The examination focuses largely on the supply and
demand for production of CILOs, arguing that enforceability
of CILOs in U.S. courts in the short run should increase the
production of CILOs.  The thesis is that non-enforceability
of CILOs was a significant demand constraint on production.
Increasingly this constraint is being removed as more and
more courts recognize CILOs as enforceable in U.S. courts –
all without a corresponding increase in supply constraints.

For example, NGOs have a considerable advantage
in bargaining for CILOs because the development of these
documents lacks the interest group competition that keeps
rent-seeking in check – e.g., to date, globalization and inter-
national development lobbies have a noticeably lesser pres-
ence during production of customary international law docu-
ments, although with greater awareness this may be chang-
ing.   The NGO advantage is further buttressed by the fact
that the decision makers in the bargaining process: (a) did
not or do not now approach the bargaining process as though
the resulting standards would be enforceable; and (b) among
themselves do not face equal burdens (e.g., not all nations or
their constituents have equal risk of adverse consequences of
enforcement of the international standards in a domestic court).

NGOs have taken note of, and exploited the possi-
bilities in, this judicial trend.   First, NGOs appear to be recog-
nizing the benefits to their agendas that can be gained through
tort litigation based on customary international law.  It is no
coincidence that anti-globalization, environmental, sustain-
able development, labor rights, and other human rights NGOs
are the principal parties spearheading recent lawsuits on be-
half of plaintiffs who have allegedly suffered as a result of
development projects in underdeveloped and developing coun-
tries.22   These NGOs have also found an ally in the domestic
plaintiffs’ bar – including some of the most influential trial
lawyers from the tobacco, asbestos, breast implant, and other
high profile mass tort suits of late – who are often partners in
this emerging body of lawsuits.23   The theories advanced in
these suits appear not only to be attempts to take advantage of
the increased recognition of customary international law but
also to drive the law forward to further shape federal law as
embracing a broad body of federally recognized international
torts.  Aside from developing law and resolving particular cases,
NGOs are also taking advantage of such litigation and the threat
thereof to pressure corporations to accept and adopt industry-
wide international standards for certain activities.  It will be
interesting to discover whether these industry commitments

will be revocable at some point in the future or if they may
indeed inform (and accelerate) the development of customary
international law further, legally binding industries to such
standards in future litigation.

Second, the greater the chance that international “leg-
islative” documents will create domestically enforceable norms
in United States courts, the greater incentive NGOs have to in-
vest in the development of CILOs.  NGO investment in devel-
oping CILOs should be expected to increase as the documents’
values are increased as a result of domestic court recognition of
liability for conduct contrary to the standards contained therein.

Through production of CILOs and judicial en-
forceability, NGOs can not only subvert bicameralism and
presentment for the creation of federal tort law but they
might also achieve something perhaps more valuable – a
declaration by a United States court of a universal law
binding on all nations, including the United States, with-
out surviving the rigors of bicameralism and presentment
or constitutional amendment.  Inherent in Congress’s
power to legislate is the authority to choose not to legis-
late.    When a court decides to look beyond Congress for
controlling regulations or for controlling definitions of
“law”, it may be usurping Congress’s power to refrain
from regulating or defining.24   Stated another way, the
court may create a regulation or definition where Con-
gress clearly wishes to refrain from regulating or refrain
from creating a controlling rule of law.25

At the same time that these demand constraints are
weakened as a result of greater enforceability of CILOs, it is
quite possible that supply constraints will remain stable, or
at best tighten slowly.  For one thing, NGO capture of CILO
production centers – often single purpose units with
longstanding relationships with NGOs – has meant that there
is limited competition in the production process.  The lack of
serious opposition from diffuse interests means that increas-
ing demand from NGOs for CILO production will not signifi-
cantly checked – at least not in the short run.  Although
corporations and others subject to potential liability from
enforceable CILOs may recognize that they need to become
engaged opposition interest groups in the supply of CILOs,
several barriers including entrenched capture will make it dif-
ficult for such groups to operate as a serious constraint on
increased supply that will be motivated by increased demand.

Conclusion
As courts accord greater weight to customary in-

ternational law outputs as establishing norms enforceable
in litigation, many, including NGOs, will have an incentive
to push for the production of CILOs that embody the prin-
ciples that advance their interests.  In the absence of courts
stemming the tide toward CILO enforceability, Congress
may have to affirmatively act to deliver a clearer signal to
courts that certain CILOs not adopted into law by Congress
must not be deemed so adopted by the courts.

* Donald J. Kochan is a Visiting Assistant Professor of
Law at George Mason University School of Law.
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