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CaN THE FEDERAL TRANSPORTATION DISADVANTAGED BUSINESS ENTERPRISE
ProGraM BE NARROWLY TAILORED TO REMEDY DISCRIMINATION?

By George R. La Noue™

he federal transportation Disadvantaged Business

Enterprise (DBE) program is a relic from another era

that no longer serves a civil rights purpose. DBE is the
progeny of the 10% minority set-aside provision in the 1977
Public Works Employment Act (PWEA).! That Congress was
responding to a temporary economic downturn and the 1968
Kerner Commission, which highlighted the special plight
of African-Americans. Creating a share for them and other
minority communities seemed like an important part of overall
economic pump-priming,.

In 1982, Congress adopted that same 10% set-aside
for transportation spending and included the same minority
groups as beneficiaries, while adding women. The legislative
history of both Acts makes references to remedying various
forms discrimination, and courts have used those references to
justify the Acts’ racial provisions. But both these set-asides were
also clearly redistributive, making certain that firms owned by
members of various groups (particularly African-Americans)
received a share of federal contracting dollars.

Since 1989, however, distributing shares of public
contracts by race has been regarded by the Supreme Court as a
violation of the individual right to equal protection.? The use of
race, if permissible at all, is limited to the “extreme case where
some form of narrowly tailored racial preference is necessary
to break down problems of deliberate exclusion.” In short,
any use of race must be part of a civil rights remedy. Political
patronage, or even economic development, is not legitimate
reasons for using racial classifications.*

The modern DBE program, however, while no longer
employing set-asides, does not serve a remedial purpose. It does
not identify or sanction the state and local recipients of those
funds that discriminate; indeed, it does not affect their award
of prime contracts at all. It does not identify contracts where
discrimination occurred. It does not identify firms subjected
to discrimination and provide remedies to them. It does not
identify prime contractors that discriminate in the selection
of subcontractors and sanction them. What it does do is
redistribute subcontracting dollars to firms owned at least 51%
by women or minorities. Examining a small, federally funded
paving contract, the Ninth Circuit found that the “prime
contractor did not select Western States [a non -DBE], even
though its bid was $100,000 less than that of the minority firm
that was selected. The prime contractor explicitly identified the
contract’s minority [DBE] utilization requirement as the reason
that it rejected Western States’ bid.”

Deciding the case on the facts before it, the Ninth Circuit
had only a micro view of the racial and gender redistribution
involved in DBE programs. No macro view of the extent of
the problem existed. A new study of the results of the DBE

* George R. La Noue is a Professor of Political Science and Public Policy
at the University of Maryland, where he directs the Project on Civil Rights
and Public Contracts. He wrote on this subject in the March 2006 issue
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programs in 413 airports, however, has found that DBE
subcontractors were massively over-utilized in every one of the
seven regions across the county.® In the two regions covered
by the Ninth Circuit, DBE subcontractors received 468% of
their expected number of contracts and 328% of their expected
amount of dollars in the Western Pacific region and 559% of
their expected contracts and 580% of their expected dollars in
the Northwest region.” If this is justice at all, it is very rough
justice. So the question this article addresses is: Could the DBE
program be modified so that it prevented, sanctioned, and
remedied discrimination instead of causing it?

I. THE ArPLICATION OF THE COMPELLING INTEREST PRONG

In 1989, the Supreme Court in Cizy of Richmond v. Croson
applied the strict scrutiny test to state and local contracting
programs that provided racial and ethnic preferences.®
Recognizing that Richmond’s program may have been
politically inspired,” the Court insisted that the first task of
a government wishing to create race conscious contracting
programs was to identify the discrimination it sought to remedy.
Justice O’Connor declared:

Proper findings are necessary in this regard to define the scope
of the injury and the extent of the remedy necessary to cure its
effects. Such findings also serve to assure all citizens that the
deviation from the norm of equal treatment of all racial and ethnic
groups is a temporary matter, a measure taken in the service of

the goal of equality itself.'

Justice O’Connor went on to criticize the various forms of
evidence Richmond offered in defense of its program. Evidence
of societal discrimination was not sufficient."" Nor could a city
depend on generalized assertions of discrimination in entire
industry."? Finding discrimination in one market did not permit
an assumption that discrimination exists in all markets.' Nor
did a finding of discrimination against one ethnic group lead to a
conclusion that discrimination affects other groups.'* O’Connor
did suggest that a properly done disparity study might lead to

an inference of discrimination.

Where there is a significant statistical disparity between the
number of qualified minority contractors willing and able to
perform a particular service and the number of such contractors
actually engaged by the locality or the locality’s prime contractors,
an inference of discriminatory exclusion could arise. (Emphasis

added.)?

The Croson case proved to be a formidable hurdle for
local preferential programs. In the first three cases invalidating
preferential programs in Philadelphia, Columbus, and Miami-
Dade County courts found that the local governments lacked
sufficient evidence that they were remedying discrimination,
and therefore lacked a compelling interest.'® Later, other
governments also failed to establish a compelling interest to
support their preferential contracting programs, though courts
often considered narrowly tailoring issues as well.

After the Supreme Courts 1995 decision in Adarand
Constructors, Inc. v. Pena establishing that strict scrutiny was
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also the proper standard of review for federal contracting
programs,'” the Clinton administration adopted a “mend, don’t
end” strategy toward affirmative action. Three new studies were
created to show the DBE program was still necessary' and
the program was amended to make it more narrowly tailored.
The 10% national DBE goal was replaced by a requirement
that each recipient of federal funds set its own goal, after
determining the availability of DBE:s to do its projected work.
That goal was also to reflect a recipient’s determination of
the level of DBE participation expected “absent the effects of
discrimination.”"

From the outset of the program, DBEs had to be socially
and economically disadvantaged. The definition of social
disadvantage successfully kept firms owned by white males
out of the program and was essentially left unchanged in the
amended program.? After Republicans complained that the
fabulously wealthy Sultan of Brunei could buy a business
and become a DBE, a new definition capping the net worth
of firm owners and the total revenues of firms was added to
create some semblance of economic disadvantage, though most
Americans would consider the caps a very generous definition of

required contracting preferences to be used only in industries
where evidence of discrimination in federal contracting existed.
Federal procurement, therefore, was classified by the Census
Bureau’s two digit Standard Industrial Codes (SIC) and the
dollar shares Small Disadvantaged Businesses (SDB)* received
in each of 68 industries was compared to estimates of SDB
availability and capacity.

The Justice Department also decided that, while all other
industries could be analyzed on a national basis, the three
construction industry specialties were uniquely local, and so the
benchmark limits study divided them into nine geographical
regions. As the table below shows, the patterns of availability
and utilization differed in each region, but overall SDBS were
overutilized, not underutilized. %

There were a number of methodological problems in this
study that inflate the availability of minority firms,? but at
least it was an objective effort to narrow tailor the use of racial
preferences in federal procurement prime contracting. Further,
it shows that a similar study could have been done on the use
of federal transportation funds by state and local recipients, but
such was rarely attempted. The benchmark study was released

disadvantage. by the Clinton
Despite - - — - - administration
Adarand’s Region Capacity Utilization Disparity % two weeks
StcrliCt scrutiny | . North Central 10.5 16.5 154 after the 1998f
admonition reenactment o
and that Court’s E. South Central 11.8 11.5 97 the transportation
Wi“ifllgn o Middle Alantic 9.1 11.0 121 DBEpr{;grarj, ?d
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scrutinize Mountain 13.3 27.0 203 consideration.
gor:ig.ression.al New England 9.6 26.0 271 c As a part
indings in of reenactment,
other afeas,21 Pacific 14.3 16.9 112 however, Congress
federal courts South Atlantic 7.0 16.1 230 j;ked the Gsflléral
reviewing ccountability
challenges W. North Central 8.0 9.8 123 Office (GAO) to
to the DBE |\ South Central 13.3 11.1 83 investigate the

program
have proved
to be quite
deferential to whatever evidence the Justice Department has
told them was “before” Congress.” There has been no judicial
requirement that Congress actually adopt any set of findings
in committee reports or legislative preambles.” That action
might have created the virtue of some debate about the merits
of the asserted evidence of discrimination. Instead, it has been
sufficient for judicial reviewers that individual Congressional
DBE program advocates have alluded to anecdotes or studies in
floor speeches or in hearings that support existence of various
inequalities that may be caused by discrimination.* No further
Congressional identification of discrimination related to federal
transportation expenditures has been thought necessary.
Indeed, when the Clinton administration sought to do a
Croson-like disparity study, the results did not support a national
finding of discrimination in federal transportation construction
procurement. In 1998, guided by the Justice Department, the
Commerce Department conducted the so-called benchmark
limits study.® The theory behind this scudy was that Adarand
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operation and
results of the
DBE program.
Their 2001 report came back titled, “Disadvantaged Business
Enterprises: Critical Information Is Needed to Understand
Program Impact.””, GAO concluded that the majority of
recipients surveyed had made no analysis of barriers to DBE
participation and of those recipients who had done so there was
“little agreement among the officials we contacted on whether
[barriers] were attributable to discrimination.”®® Further, it
found that the fourteen transportation disparity studies they
examined were all methodologically deficient.?!

Nevertheless, every court reviewing the issue has accepted
without reservation assertions by the Clinton and Bush Justice
Departments that Congress had an abundance of evidence
available that created a compelling interest for the DBE
program.®> When Republicans controlled Congress they sought
to deal with this problem by not holding hearings on the subject
in the hope that the Clinton administration evidence would
become obsolete.* But now that the political pendulum has
swung, it is possible that a Democratic Congress will create a

19



OOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII OO

new predicate supporting the DBE program. Since the federal
courts do not seem to require any particular statistical evidence
of discrimination which might have to meet some objective
standards, the past record suggests little likelihood, short of
a new Supreme Court ruling, that the DBE program will be
affected by the compelling interest prong.

II. AprLiCcATION OF THE NARROW TAILORING PRONG

The current version of the federal transportation program
(Safetea-Lu) provides for the grants of $ 244 billion federal
dollars over a five year period to local recipients; mainly to build
highways, expand airports, and maintain mass transit systems.
Despite the limitations of the compelling interest prong of strict
scrutiny as currently interpreted, there is more possibility that
the narrow tailoring prong might serve to tie the DBE program
to remedying actual discrimination in the expenditures of this
massive program. The major issues are discussed below.

A. Market Area Tailoring

According to Croson, “Congress explicitly recognized that
the scope of the [discrimination] problem would vary from
market area to market area,”* but lower courts did not require
any evidence of local discrimination in the administration of
the DBE program. Then in 2005, the Bush Justice Department
told the Ninth Circuit in Western States Paving Co. v. Washington
State Department of Transportation that local findings of
discrimination were necessary before local recipients could
make the decision to use race-conscious rather than race-neutral
measures to meet DBE goals. The circuit panel responded, “As
the United States correctly observed in its brief and in oral
argument, it can not be said that TEA-21 is a narrowly tailored
remedial measure unless its application is limited to those States
in which the effects of discrimination are actually present.”
Otherwise, the court noted:

Whether Washington’s DBE program is narrowly tailored to
further Congress’s remedial objective depends upon the presence
or absence of discrimination in the State’s transportation industry.
If no such discrimination is present in Washington, then the
State’s DBE program does not serve a remedial purpose; it instead
provides an unconstitutional windfall to minority contractors
based solely on race.*

The consequence of this decision is that every Ninth Circuit
state (Alaska, Arizona, California, Hawaii, Idaho, Montana,
Nevada, and Oregon) has or will produce a new disparity
study.’” Furthermore, some local airports and transit districts
in that region are doing their own studies.

So, the question is raised: What is a market area? It does
not seem larger than the boundaries of a state, but what about
federal funding recipients that operate only within a local area
in a state? Utilization data will be different for each of these
local recipients and availability may be too. It is unlikely that
many small DBEs would be equally willing to work in San
Diego and Humboldt Counties, which are about 750 miles
apart. Moreover, airports and transit districts may attract very
different competitors for their large contracts.

In the two post-Western States highway transportation
studies completed thus far, the Nevada study divided its
analysis into three regions, while the California analyzed twelve
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districts.”® Not surprisingly, the regional results produced a
patchwork of under and over-utilization of DBEs. Will courts
permit the imposition of DBE race preferences in local market
areas where there is no evidence of discrimination? The only
federal court to have considered that question so far, albeit
about a state highway program, criticized a statewide conclusion
about discrimination, when the relevant disparity study failed
to analyze data by specific districts which varied substantially
in their demographic composition.*

B. Group Specific Tailoring

Firms wishing to be DBEs need formal certification by
local recipients. Federal regulations require that a DBE has to
51% owned by an economically and socially disadvantaged
person. Economic disadvantage is defined objectively. If the
person has a net worth of less than $750,000 (excluding
the value of the principal residence and the business) and a
construction business (depending on specialty) has revenues
of less than $6.5 million to $31 million, the economic test is
met. Persons are presumptively socially disadvantaged if they
are women or self-identified members of a minority group. If
challenged, a person might have to show he or she was accepted
by the minority community as a member, but in this era of
mixed marriages who has the authority to say that person is or
is not a member of a particular minority community is a bit
fuzzy.

In modern, multi-cultural America, what is a minority
group? The short answer is a group thought to be composed of
persons of color and long answer is codified in the following
list:

“Black Americans,” which includes persons having origins
in any of the Black racial groups of Africa); “Hispanic
Americans,” which includes person of Mexican, Puerto
Rican, Cuban, Dominican, Central or South American,
or other Spanish or Portuguese culture or origin, regardless
of race); “Native Americans,” which includes persons who
are American Indians, Eskimo, Aleut or Native Hawaiian);
“Asian- Pacific American,” which includes persons are
from Japan, China, Taiwan, Korea, Burma, (Myanmar),
Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia,
Indonesia, The Philippines, Brunei, Samoa, Guam, U.S.
Trust Territory of the Pacific Islands (Republic of Palau),
Federated States of Micronesia, the Commonwealth of the
Northern Mariana Islands, Macao, Fiji, Tonga, Kiribati,
Juvalu, [sic] Nauru, Federated States of Micronesia, or Hong
Kong; “Subcontinent Asian-Americans,” which includes
persons whose origins are India, Pakistan, Bangladesh,
Bhutan, the Maldives Islands, Nepal or Sri Lanka.®

In Croson, the Supreme Court established the principle
that separate findings of discrimination had to be made for each
minority group eligible for preferences. Richmond’s uncritical
adoption of an earlier version of the above list drew Justice
O’Connor’s retort that:

The random inclusion of racial groups, that, as a practical matter,
may never have suffered from discrimination in the construction

industry in Richmond suggests that perhaps the city’s purpose
was not in fact to remedy past discrimination.... The gross
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overinclusiveness of Richmond’s racial preferences strongly
impugns the city’s claim of remedial motivation. *!

The Court noted that Richmond’s adoption of the federal group

categories created a situation in which:

There is absolutely no evidence of past discrimination against
Spanish-speaking, Orientals, Indians, Eskimos, or Aleut persons
in any aspect of the Richmond construction industry.... It may
well be that Richmond has never had an Aleut or Eskimo citizen.

(empbhasis in the original)®

Since that time, almost every state and local disparity study has
examined evidence of discrimination for each separate major
racial and ethnic group. When they have failed to do so, courts
have been harsh in their criticism.

Nevertheless, the Department of Transportation (DOT)
has contended that DBE is a category that does not require
separate analysis of the groups composing it.* DBE annual
and contract goals are set for DBEs as a category and not for
individual groups. Thus, a prime contractor could consistently
discriminate against all subcontractors that were not Hispanic,
for instance, but still meet the DBE goals and be free from
sanction or even scrutiny. DOT does require recipients to
report annually their dollars and contract awards for six major
groups, but the federal agency does not appear to do anything
with that data.

DOT’s DBE single category policy, however, was
challenged in Western States, and the Ninth Circuit ruled that

each of the principal minority groups benefited by Washington’s
DBE program—-Black Americans, Hispanic Americans, Native
Americans, Asian-Pacific Americans, Subcontinent Asian
Americans and women—must have suffered discrimination in
the State. If that is not the case, then the DBE program provides
minorities who have not encountered discriminatory barriers with
an unconstitutional competitive advantage at the expense of both
non-minorities and any minority groups that have actually been

targeted for discrimination.®

The consequence of the group specific narrowly tailoring
requirement may be as dramatic for DBE programs as it has
been for local MWBE programs. If the data show that there has
been no under-utilization of one of the large group components
of the DBE category and no other evidence of discrimination
against that group in a particular marketplace exists, firms
owned by that group would no longer be eligible for preferences
and would be treated like non-DBEs in making subcontract
choices. That result would create a considerable administrative
and political shift. First, it should reduce the size of race and
gender conscious contract goals, since there would be fewer firms
eligible to fill them. Second, exclusion of some major groups
from being beneficiaries of preferential programs may reduce
the political support for such policies. For example, legislative
members of an African-American caucus or trade association
may be less inclined to support contracting preferences, if only
Hispanics or white women are the beneficiaries.

While it is too soon to measure the political consequences
of the Western States group specific rule, the results of the first
two post-Western States disparity studies and the state DOT
responses are now public. Both the Nevada and California DBE
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goals submission proposals illustrate the enormous impact of the
requirement of treating each group separately in the analysis of
who is eligible for preferences. The Nevada study found mwbes
overall were under-utilized at a 50% ratio, but women-owned
firms were over-utilized and African-American firms were in the
parity range at 85%.% Since after Western States firms owned
by members of those groups could not be used to fulfill race
or gender conscious goals and still have a narrowly tailored
program, Nevada will seek to meet its 5.7% DBE goal solely
through race-neutral means. In California, the overall mwbe
utilization on race-neutral state contracts (the data used by
Caltrans to set its proposed 2008 federal DBE goal) was 79.5
%, but Hispanics were at parity and Subcontinent Asians were
over-utilized. Caltrans has proposed a 13.5% DBE goal split
evenly between race-conscious and race-neutral means. Race-
conscious contract goals will exclude firms owned by Hispanics
and Subcontinent Asians.?

C. Industry Specific Tailoring

Croson bars the use of generalized assertions about
discrimination in an entire industry as a basis for race-conscious
remedies.”® Within an industry there may be important
specialties with different proportions of DBEs and non-DBEs.
Discrimination against DBEs in one construction specialty
might have no effect on DBEs in another. Consequently some
disparity studies, including the federal benchmark study divide
construction into its three major components (building, heavy
and highway, and special trades).”” When that has occurred, the
disparities often vary by specialty. For example, according to the
benchmark study in the mid-Adantic region, minority building
contractors were underutilized, while minority highway
contractors and specialty contractors were over-utilized.

Transportation-related contracts can be even more
complex, involving many specialties that have separate
professional identities and are not viewed by the Census as
part of the “construction industries;” for example, architects,
engineers, aerial photographers, and truckers. A discriminatory
problem affecting truckers may have no impact on architects.
Consequently, the post-Western States Nevada and California
disparity studies each made about 120 separate disparity
analysis. The outcomes were a patchwork of under- and over-
utilization.

When a local government conducts a disparity study
and finds no statistical support for a finding of discrimination
against firms in some industries where it makes purchases,
narrow tailoring requires that it no longer employ race-
conscious purchasing in those categories.’® But very few
DOT recipients have previously conducted disparity studies,
so DBE goals were applied regardless of whether there was
any evidence of local discrimination in the various industries
involved in their contract. These goals were based solely on DBE
availability and neither identified nor remedied any particular
discrimination.

D. Goal Setting Tailoring
The key to any recipient’s administration of its DBE
program is the annual exercise it must go through which results
in a goals submission proposal that DOT reviews.® DOT
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permits a wide variation in the data sources and methods used
in this exercise. Sometimes simple headcounts of minority
and women owned firms (mwbes) and those owned by white
males and stockholders are used for goal setting. When that
occurs, it almost always inflates the availability of the newer
smaller mwbes which do not have the same capacity as other
firms. Other goal setting efforts are sophisticated measures of
availability based on a weighted mix of contracts the recipient
will award and the variety of specialties that will be required. The
difference in approaches can be seen in the post-Western States
disparity studies. In Nevada, the percentage of mwbes compared
to non-mwbes based on their headcount was 24.4%. But when
weighted by size, specialty, and location, mwbes availability
was reduced to 14.6%, and when the mwbes too large to be
certified DBEs were eliminated the mwbes availability figure
dropped to 5.7%. It was this percentage that Nevada adopted
for its proposed FY 2008 goals *

But Nevadas availability estimate is still too large. In a
DBE program, only hiring certified DBE firms can be counted
by a prime contractor in fulfilling contract goals. But Nevada
and many other recipients set goals based on the total of
minority- and women-owned firms, not just on the fraction
of certified DBEs. In Nevada three of four mwbe firms were
not certified.”® Counting uncertified firms for goal-setting, but
not for utilization on specific contracts, can create a windfall
for the fraction of firms that are DBE-certified.

Inflated DBE annual goals mean that race-neutral
measures will almost never fulfill them, increase the number
of contracts to which race-conscious measures must be applied,
and accelerate pressure on non-DBE primes to over-select
DBE subcontractors. Nevertheless, DOT apparently approves
almost all goals submissions, unless it suspects the goals are
set too low.

There is another problem. While inflated annual DBE
goals create the problems described above, it is the goals set
on particular contracts that drive contractor behavior. These
goals are always set on total dollar amount of the contracts.
But the prime contract is awarded through a race-neutral low
bid process. So if a non-DBE firm wins the prime contract, he
must seek to meet the DBE goal on the work subcontracted.
Frequently, the recipient will require a prime contractor to
do certain proportion of the work himself, so subcontracting
opportunities are decreased. Further, efficiency and profitability
may limit the amount of work prime contractors subcontract.
Nevertheless, if the DBE goal is 20% of the total contract
dollars and 40% of the work is subcontracted, then the prime
contractor must award half of the subcontracting work to DBEs
to meet the 20% overall goal. This policy is the principal cause
of DBE subcontractor over-utilization. If goals were set only
on the subcontracted work, the DBE program would be much
more narrowly tailored.

E. Race Neutral Tailoring
As a part of the post-Adarand narrow tailoring initiative,
the DBE regulations were amended to require recipients to
maximize the use of race neutral alternatives to achieve annual
DBE goals.** Serious consideration of race neutral alternatives
is now a standard requirement of equal protection law.
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The key to any successful use of race neutral alternatives
is problem identification. You usually can not solve a problem
you do not know exists. Recipients are supposed to set goals to
overcome barriers caused by discrimination. But what barriers
actually exist in a particular locality?

As Justice O’Connor articulated in Croson, there are two
parts to the race-neutral contracting process: (1) enforcing
anti-discrimination provisions,” and (2) reducing barriers that
might discourage DBEs and other small firms from public
contracting.”® DOT does not require that either of those steps
take place. Thus, recipients need take no steps to identify any
discrimination that might affect their contracting process.
DOT does not systematically track discrimination complaints.
When GAO surveyed state and transit authorities, 81% said
they had not received any discrimination complaints in a two-
year period.”’

Nor do recipients have much statistical evidence of
discrimination. Until the Western States’ mandate, only
three state DOTs had completed disparity studies and they
were almost unknown for airports or transit districts. So the
DBE process is not being used to identify or remedy specific
discrimination. Nor is it necessarily being used to reduce
barriers. While some recipients have identified barriers and put
in responsive programs, it is not required.

What DOT does require to maximize race neutral
alternatives is a completely passive accounting process. If a
DBE wins a low bid prime contract, or if DBE subcontractor
utilization exceeds the goal set on a contract, either outcome is
considered a race-neutral attainment that can be used to lower
next year’s race-conscious goal.’® But neither accounting step
identifies or remedies any act of discrimination, though they do
reflect the underlying numbers oriented redistributive purpose

of the DBE program.
CONCLUSION

All of the narrow tailoring steps described above would
be helpful in confining preferences to the market areas, groups,
and industries where there was at least a statistical inference that
discrimination was taking place. Improving the goal-setting
process would limit the windfalls now accruing to some DBE
subcontractors. But none of these actions, though useful, would
really solve the civil rights issue of using preferences only as
remedies for those instances where identified discrimination
had occurred. To tackle that problem, the concept of group
presumptions of social disadvantage has to be reconsidered.”

In 1976, criticizing the PWEA set-asides, Justices Stewart
commented:

In today’s society, it constitutes far too gross an oversimplification
to assume that every single Negro, Spanish-speaking citizen,
Oriental, Indian, Eskimo, and Aleut potentially interested in
construction contracting currently suffers from the effects of past
or present racial discrimination. Since the MBE set-aside must be
viewed as resting upon such an assumption, it necessarily paints
with too broad a brush.®

What was true about these groups then is even truer today.
The addition of all white women, whose firms usually are the
largest beneficiaries of DBE contracting preferences, to the
presumption of social disadvantage only makes the problem
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worse. In the current DBE program, Hillary, Condoleezza,
and Alberto, to take a few names not at random, would all be
presumed to be socially disadvantaged despite their personal
elite educations, social status, and political power. If Barak
Hussein Obama were from the Middle East, instead of having
a Kenyan father and white American mother, he would have
to prove personally by a preponderance of evidence that he is
socially disadvantaged. The Senator need merely check off a box
on the DBE certification form. In Croson, Justice O’Connor
criticized Richmond for not inquiring into “whether or not a
particular MBE secking a racial preference has suffered from the
effects of discrimination by the city or prime contractors” and
declared that “the interest in avoiding the bureaucratic effort
necessary to tailor remedial relief to those who truly suffered
the effects of prior discrimination can not justify a rigid line
drawn on the basis of a suspect classification.”!

To be a certified DBE, firms need to supply a considerable
amount of financial and managerial information, but the one
question those considered presumptively socially disadvantaged
never have to answer is whether the owners personally or
their firms specifically suffered from discrimination. The
presumption preempts the question.® This presumption of
social disadvantage adheres for life as though social mobility
were uncommon in America. Nor is the extent of the preferences
stemming from the presumption of social disadvantage limited
in time or number. Only the economic presumption is measured
objectively, and serves to limit benefits. Discrimination against
persons based on their immutable characteristics damages the
economy and democracy itself. In the long run, the only way
to narrow-tailor the DBE program is to restrict it to people and
firms that have actually suffered discrimination, or to open it
up to all small disadvantaged businesses. The bureaucracy and
rules are already in place to do that, if skin color or genitalia
are not the defining criteria.
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