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SiticA LITIGATION:

CoNTROLS ARE NEEDED TO CURB THE POTENTIAL FOR UNWARRANTED CLAIMS
By Vicror E. ScawARTz, LEAH LORBER, AND EMiLy LAIRD*

The number of personal injury lawsuits alleging in-
juries from occupational exposure to respirable silica, or
industrial sand, has risen markedly. The recent increase
in silica lawsuits after years of relatively stable dockets
may reflect efforts by plaintiffs’ lawyers to “beat the
clock” and file their cases before new tort reform legisla-
tion takes effect in a number of states.! It may also
reflect efforts by members of the asbestos personal in-
jury plaintiffs’ bar to diversify their portfolio of cases in
light of potential asbestos litigation reforms at the federal
and state levels. In fact, many of the lawsuit-generating
tactics and mechanisms used in asbestos cases, such as
mass medical screenings, are now being redirected to-
ward silica defendants.?

There are, however, important differences between
asbestos and silica litigation. Silica litigation should never
become “the next asbestos” or produce the same prob-
lems as asbestos litigation — lost jobs, bankrupt compa-
nies, and a dwindling pool of money to pay the claims of
legitimately injured people — if courts apply traditional
law and procedures. This article describes silica litiga-
tion as it is today and offers suggestions for courts to
avoid repeating practices that created the current “as-
bestos-litigation crisis.”

What Is Silica?

Silica, more commonly known as quartz, covers
beaches and fills children’s sandboxes.* It is the major
portion of all rocks, sands, and clays.’> Silica is a natu-
rally occurring substance, not an engineered or designed
product. It commonly forms in nature because it is made
up of oxygen and silicon atoms, the first and second most
abundant elements in the earth’s crust, respectively.®

As such a ubiquitous mineral, silica appears in a
wide variety of industries. These industries include min-
ing, foundries, ceramics, metal products, shipbuilding and
repair, rubber and plastics, roofing, masonry, concrete and
stonework and plastering, services to dwellings, agricul-
tural chemicals, utility services, and automotive repair.”

What Are The Potential Health Risks of Overexposure
to Silica?

The potential health risks from overexposure to silica
sand arise in certain industries, such as abrasive blasting
or concrete demolition, where silica produces respirable
dust particles that can be hazardous when inhaled.® Such
exposures can result in the disease silicosis,” as well as
shortness of breath, coughing, wheezing, and various
chest illnesses.!” Scholars disagree about whether over-
exposure to silica dust may cause lung cancer.'

Plaintiffs in silica cases generally assert that they
developed silicosis because they were exposed to silica
dust at their workplaces.'”? They often claim that defen-
dant industrial sand sellers failed to adequately warn them
about the potential health risks of silica exposure. Plain-
tiffs allege that such risks were known to the medical and
silica industry before the industry issued warnings or
employer alerts."

Silica Risks Were Well-Known and Heavily Regulated
For Decades

The potential health risks of silica have been known
for over a century in the United States and have been well
publicized." 1In 1908, the U.S. Bureau of Labor recog-
nized the health risks of dust for hard-rock miners, stone-
cutters, potters, glass workers, sandblasters, and foundry
workers."” By the 1930s the problem of silicosis was so
well-known that it was recognized as an industrial dis-
ease,!® the Department of Labor held its first National
Silicosis Conference,!” and medical reports recognized
the “harmfulness of silica dust” and the “firmly estab-
lished” link between silica and silicosis.'® National pub-
lic awareness of the potential health risks increased dra-
matically after 1936, when between 700" and 1,500%° min-
ers died near the town of Gauley Bridge, West Virginia,
after breathing silica dust. In the 1940s, the United States
Supreme Court stated, “It is a matter of common knowl-
edge that it is injurious to the lungs and dangerous to the
health to work in silica dust, a fact which [a] defendant
[is] bound to know.”?' Today, public awareness of the
potential health risks from silica overexposure is so uni-
versal that courts note that it is common knowledge.??

In response to the known potential health risks
of silica inhalation, federal and state governments began
early on to regulate silica workplace safety. By the 1930s,
the federal government launched a silica awareness cam-
paign after investigating, testing, and certifying respira-
tory protection equipment for abrasive blasting.” Simi-
larly, during the early twentieth century, state govern-
ments passed legislation regarding workplace ventilation
and recognizing respiratory diseases as compensable
under Workers” Compensation statutes.’® Federal regu-
lations and state statutes regarding appropriate exposure
levels and safety measures have been in place for de-
cades.?® Currently, OSHA provides detailed regulations
requiring employers to protect employees from silica ex-
posure.?®

Silica Litigation: Where It Stands Now
For years, silica litigation was stable, with only a
slow and steady low number of litigants pursuing silica
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claims in any given year.”’ But, recently, the number of
silica lawsuit filings has jumped. The same lawyers and
law firms who for years have specialized in bringing as-
bestos personal injury lawsuits have brought many of
the cases.?®

During the first six months of 2003, for example,
nearly 15,300 new claims were filed against U.S. Silica
Co., one of America’s largest suppliers of industrial sand,
up from about 5,200 claims for all of 2002 and roughly
1,400 claims in 2001.% One large insurance company cur-
rently is handling more than 25,000 silica claims in twenty-
eight states — a tenfold increase from August 2002.%°
These claims are against both major and minor silica play-
ers alike. As the Financial Times has reported, “Silicosis
claims [in the United States] are climbing at such a rate
that one company has 17,000 suits against it — and it just
makes masks designed to protect people from silica
dust.”3!

Despite the recent increase in lawsuit filings, there
has been no evidence of a burgeoning silica medical cri-
sis. The National Institute for Occupational Safety and
Health (NIOSH) has studied silica-related injuries since
the 1930s. Since that time, silica-related deaths have de-
clined dramatically. Findings of silicosis cases today are
so rare that one specialist has said, “[s]ilicosis is becom-
ing more of a radiology curiosity.”* In fact, NIOSH
reports that over the past thirty years, the annual number
of silica related deaths has dropped nearly eighty-four
percent, from 1,157 in 1968, to 308 in 1990, to 187 in 1999.%
To put these figures into context, the U.S. Centers for
Disease Control and Prevention report that on average,
400 people in the United States die each year from ex-
treme heat.>* The Bureau of Labor Statistics reports that
155 workers die annually in falls from rooftops.*

One might expect that a medical crisis would also
reveal a national pattern of lawsuit filings in large and
populous states, such as California, Michigan, New York,
and Illinois, or in states with the highest silica-related
mortality rates (i.e., West Virginia, Vermont, Colorado, and
Pennsylvania).?* But, just as with asbestos cases,’” most
silica cases are clustered in Texas and Mississippi*® and
other so-called “magic jurisdictions” where plaintiffs are
likely to make a big recovery.*’

As stated, the same lawsuit-generating tactics and
mechanisms that were used by the asbestos personal in-
jury bar to generate claims are now being exploited in the
industrial sand context, such as plaintiff recruitment
through mobile internet websites, mobile x-ray vans, and
mass screenings.** The examples of such abuses are ex-
tensive.

For example, one mass marketing brochure sent by
a medical screening company to a plaintiffs’ law firm sug-
gested it could increase the firm’s business if it hired the
screeners, showcasing its number of positive screenings

in other states and asking for the opportunity to produce
the same “remarkable results for your law firm.”*' A former
director of the NIOSH laboratory for lung disease research
believes that when law firms pay for plaintiff screenings,
screeners are pressured to find disease.*> Some plain-
tiffs’ lawyers have forced patients at mass screenings to
sign attorney fee contracts or documents giving power
of attorney to the law firms sponsoring the screening.*

It appears that the plaintiffs’ bar is trying to turn
silica into the next family of moneymaking toxic tort litiga-
tion after asbestos.* It is, therefore, important for courts
to provide just and appropriate safeguards against un-
warranted silica lawsuits. We will briefly summarize the
problems created by uncontrolled asbestos litigation to
show why courts should establish clear rules for silica
litigation now.

The Lessons of Asbestos Litigation

The problems created by asbestos litigation are well
documented.* Over 600,000 people nationwide filed as-
bestos personal-injury claims against 8,400 defendants
by 2003, up sharply from the estimated 21,000 claims
against 300 defendants in 1982.% The number of asbes-
tos cases pending in the United States doubled from
100,000 to more than 200,000 during the 1990s. More than
90,000 new cases were filed in 2001 alone.

Experts agree that the litigation will worsen and pre-
dict that the number of claims yet to be filed could range
from one million to three million.*” Increasingly, most of
these claimants are not sick and may never develop an
asbestos-related disease.*® Some estimates put the num-
ber of claims filed by unimpaired or only mildly impaired
claimants as high as ninety percent.* Trial consolida-
tions and other procedures can force defendants to settle
these meritless or unripe claims.

The litigation has left unprecedented devastation
in its wake, including seventy-eight bankruptcies and
counting.’® Besides bankrupt companies, asbestos suits
have resulted in approximately 60,000 jobs lost; eroded
pension funds and stock prices; clogged court dockets;
and lengthy delays for compensation of the truly injured
because of claims by litigants who are not sick.’’ Law-
suits are now piling up against companies that have only
a peripheral connection to the litigation. Indeed, “the
litigation has spread to touch almost every type of eco-
nomic activity in the U.S.”>?

Estimates of the total future cost of the litigation
range from $200 to $275 billion.”® To put these sums into
perspective, former United States Attorney General Grif-
fin Bell has explained that they exceed current estimates
of the cost of “all Superfund sites combined, Hurricane
Andrew, or the September 11" terrorist attacks.”*

How did the asbestos litigation problem get so bad?
Early in the litigation, courts began to treat asbestos cases
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differently from other product liability cases, changing
both substantive and procedural rules. By lowering the
legal barriers and moving the cases along quickly, the
hope was that asbestos claims would disappear. These
attempts to promote efficiency in the handling of asbes-
tos cases instead attracted more and more plaintiffs with
weaker claims.” The lesson of asbestos is instructive,
because silica litigation is at a tipping point.

What Can Be Done?

Apply Well-Considered Substantive Legal Tools
Substantively, courts should continue to apply

hornbook law to silica personal injury claims — the so-

phisticated user and bulk supplier doctrines.

The Sophisticated User Doctrine

The bright-line “sophisticated user doctrine”
provides that a manufacturer or supplier has no duty to
warn users when it supplies its product to a user who
knows or reasonably should know of the product’s dan-
gers.’® According to the Restatement (Second) of Torts,
the supplier of a product does not have to warn product
users unless: (1) the supplier knows or has reason to
know the product is likely to be dangerous for the use for
which it is supplied; (2) the supplier has no reason to
believe that product users will realize the product’s dan-
gerous condition; and (3) the supplier fails to exercise
reasonable care to inform the product users of the
product’s dangerous condition.’” The sophisticated user
doctrine applies when a warning would have little or no
deterrent effect because sophisticated users are already
aware of a product’s potential risks.

The sophisticated user doctrine derives from a com-
ment in the Restatement (Second), which recognizes that
often, products do not pass directly from the supplier to the
end-user.’® Instead, products frequently pass through one
or more intermediary users (e.g., wholesalers, distributors,
retailers, and employers) before winding up in the hands of
the end-user. If the intermediary user is sufficiently aware
of the risks of the product, the supplier or manufacturer has
no duty to warn the intermediary.

Applying this doctrine puts the burden of warning
those exposed to silica on those who have the best abil-
ity to prevent the harm — intermediary employers — rather
than on more remote suppliers and manufacturers, who
do not know as well as employers the form and manner in
which employees may be exposed to silica. As such, the
burden falls on those who are in the best position to
know of the product’s potential uses, thereby enabling
that party to communicate safety information to the ulti-
mate user based upon the specific use to which the prod-
uct will be put.”

It is particularly appropriate for courts to apply
the sophisticated user doctrine in silica litigation because
the potential health risks of silica exposure have been
widespread common knowledge for almost a century. As

a result, sand producers should have no duty to warn
sophisticated employers of silica plaintiffs as a matter of
law.®  Absent such a bright-line test, courts will be forced
to parse out—for potentially thousands of silica sand
plaintiffs—questions of fact in case after case concern-
ing the parties’ individual, subjective awareness of the
hazards of working with and around silica sand.

The Bulk Supplier Doctrine

The bulk supplier doctrine, set forth in the Re-
statement Third, Torts: Products Liability, allows a sup-
plier of bulk products who delivers to an intermediary
vendee to discharge its duty to warn the end users of a
product.®’ The reason is that bulk suppliers sell to a
wide variety of users who put the product to a great num-
ber of different uses. The bulk supplier cannot readily
identify the intended end-use of the product, and it can-
not easily label the product to warn the end user of its
potential hazards. As the reporters of the Restatement
Third explained, “To impose a duty to warn would require
the seller to develop expertise regarding a multitude of
different end-products and to investigate the actual use
of raw materials by [employers] over whom the supplier
has no control.”® The doctrine places liability on the
person in the best position to warn the end users and to
take steps to ensure they are not injured: the intermedi-
ary employer, who is in direct contact with the plaintiff
end user.

This doctrine should be applied in silica litiga-
tion because in many cases, industrial sand is provided
to employers in bulk. Moreover, industrial sand suppli-
ers and other similarly situated businesses that ship raw
materials to diverse industries cannot easily identify how
their products will be used in a given workplace, who will
use it, and what warnings would be appropriate under the
circumstances.®

Apply Innovative Procedural Tools

Courts considering silica lawsuits can and should
look to steps taken by innovative courts in the asbestos
litigation to ensure that people who are truly sick are com-
pensated and that frivolous claims are rejected. The
choices that courts make will have a critical effect on the
direction of the litigation.** It is imperative that courts
carry lessons learned in the asbestos context into the
silica litigation front. Steps courts can take include en-
acting inactive docket programs and rejecting the shoddy
practice of mass “medical” screenings to recruit new plain-
tiffs.®

Inactive Docket Programs: A Proven Track

Record of Long-Term Success

Inactive docket programs, also known as deferral
registries or pleural registries, are judicially managed dock-
eting systems that allow claims of impaired claimants to
be heard more promptly by deferring the claims of unim-
paired claimants to an “inactive docket” until the indi-
vidual develops an actual impairment.®® No plaintiff loses
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a cause of action; once someone becomes sick, his or her
claim can proceed.®’

Docket management plans give trial priority to the
truly sick. Inactive dockets also benefit currently unim-
paired individuals by protecting their claims from being
time-barred should a silica-related disease later develop.
Plaintiffs and defendants are relieved of legal costs un-
der inactive docket plans because all discovery is stayed
until the claimant manifests impairment.

Inactive dockets can also reduce the specter of more
employers being driven into bankruptcy, thereby helping
to ensure adequate resources remain for impaired claim-
ants in the future. Courts, relieved of having to address
claims by the non-sick, can dedicate greater resources to
those most in need of judicial assistance — the truly sick.

Inactive dockets have existed with success for over
a decade in asbestos cases in several large cities — Bos-
ton, Chicago, and Baltimore. According to a recent ar-
ticle in HarrisMartin’s Columns: Asbestos, judges in all
three jurisdictions believe that the inactive docket plans
are working well for all parties involved.®® Recently,
courts in New York City, Syracuse, and Seattle adopted
inactive asbestos dockets.®® The Michigan Supreme
Court is currently considering whether to implement a
statewide inactive asbestos docket.”®

Reject Shoddy Plaintiff-Recruitment Practices

Courts should reject claims by silica plaintiffs re-
cruited through mass “medical” screenings, and should
require evidence of silica exposure to allow silica claims
to proceed. This is a lesson from the asbestos litigation,
in which mass screenings are so badly abused that even
prominent asbestos plaintiffs’ trial lawyers acknowledge
that the practice threatens payments to the truly sick.”
Some plaintiffs’ experts agree. As one plaintiffs’ expert
medical witness remarked regarding the way mass screen-
ings are interpreted by the plaintiff-hired screeners, “I
was amazed to discover that, in some of the screenings,
the worker’s x-ray had been ‘shopped around’ to as many
as six radiologists until a slightly positive reading was
reported by the last one.””

The asbestos litigation taught the lesson that such
mass screenings produce droves of non-impaired and un-
injured plaintiffs, a practice lawyers who file suits for truly
injured plaintiffs have strongly questioned. Dallas as-
bestos lawyer Peter Kraus, who files suits on behalf of
asbestos cancer victims, condemns rivals who represent
claimants who are not sick. He has said, “[t]hey’re suck-
ing the money away from the truly impaired.””

Mississippi tort king Richard Scruggs has said,
“Flooding the courts with asbestos cases filed by people
who are not sick against defendants who have not been
shown to be at fault is not sound public policy.”™*

Mass screenings in silica litigation have already in-
creased “immeasurably” during the past few years.”” One
way courts can stop this abuse is by following the ex-
ample of Senior U.S. District Judge Charles Weiner of the
Eastern District of Pennsylvania, the manager of the fed-
eral asbestos docket. In January 2002, Judge Weiner found
that “the filing of mass screening cases is tantamount to
a race to the courthouse and has the effect of depleting
funds, some already stretched to the limit, which would
otherwise be available for compensation to deserving
plaintiffs.”’® Accordingly, Judge Weiner acted to admin-
istratively dismiss without prejudice (and toll the appli-
cable statutes of limitations of) all asbestos cases initi-
ated through mass screenings.

The federal court recently appointed to manage the
federal silica multidistrict litigation should adopt Judge
Weiner’s approach.”” Though only one silica company
has become bankrupt as a result of silica litigation to
date,”® the lessons of asbestos cases are instructive.
Courts facing silica suits should implement policies
whereby they reject claims filed as a result of mass screen-
ings, and only allow cases to proceed with evidence of
impairment using objective medical criteria.

Conclusion

The recent increase in silica lawsuit filings suggests
that good judicial controls are needed to curb potential
adverse consequences from unwarranted, excessive liti-
gation in the future. We strongly believe that careful
judicial controls along the lines of those we have sug-
gested will help keep the silica litigation dockets fair and
just, and in line with the hornbook law. Learning from the
errors that resulted in the current asbestos litigation cri-
sis, courts can both stem the tide of lawyer-generated
silica litigation and provide justice to those injured par-
ties who deserve it.

* The authors are attorneys in the Washington, D.C.,
office of Shook Hardy & Bacon L.L.P. They serve as
counsel to the Coalition for Litigation Justice, Inc., a non-
profit association formed by insurers to address and im-
prove the silica, asbestos, and other toxic tort litigation
environments.
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