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FEDERALISM AND SEPARATION OF POWERS

THE FEDERALISM ASPECT OF THE ESTABLISHMENT CLAUSE

BY WILLIAM H. HURD & WILLIAM E. THRO*

Introduction
In the early 21st century, the generally accepted

understanding of the Establishment Clause is largely
defined by two characteristics.1  First, despite the fact
that it refers only to Congress, the Establishment
Clause is generally regarded as limiting the States as
well.2  Second, and more significantly, the Establish-
ment Clause is generally regarded as mandating “a free-
dom from laws instituting, supporting, or otherwise
establishing religion.”3  In this sense, the Establishment
Clause, as interpreted by the courts, has “tended to
prohibit contact between religious and civil institu-
tions.”4  This second characteristic of the general un-
derstanding constitutes the “Libertarian Aspect” of the
Establishment Clause.5

Yet, there is another aspect of the Establishment
Clause. This aspect, which we will here call the “Fed-
eralism Aspect,” prohibits the National Government
from interfering with the States’ exercise of their sov-
ereign authority to make religious policy in areas where
government action is not precluded by the National
Constitution. In other words, in the zone between what
the Establishment Clause prohibits and what the Free
Exercise Clause requires, the National Government
must allow the States to make their own policy choices.
The Federalism Aspect of the Establishment Clause
differs from the Libertarian Aspect in two distinct
ways. First, whereas the Libertarian Aspect limits both
the States and the National Government, the Federal-
ism Aspect limits only the National Government. Sec-
ond, whereas the Libertarian Aspect is designed to
preclude unwarranted government intrusion into the
sphere of religion, the Federalism Aspect focuses only
on the preservation of the States’ sovereign authority.

The purpose of this Article is to examine briefly
the Federalism Aspect of the Establishment Clause.
This purpose is accomplished in three distinct sec-
tions. The first section explores the Federalism As-
pect of the Establishment Clause at the Founding. The
second section explains how the application of the Es-
tablishment Clause to the States has changed the sweep
of its Libertarian Aspect, while leaving intact the Fed-
eralism Aspect. The third section details the continu-
ing practical impact of the Federalism Aspect of the
Establishment Clause.

I.  The Federalism Aspect at the Founding
The adoption of the Constitution in 1788 brought

about a transformation.6  Although the People could
have chosen to transfer all sovereignty from the States
to the new National Government, they did not do so.
Alternatively, the People could have chosen to retain
all sovereignty in the States and, thus, make the United
States nothing more than an inter-governmental com-
pact; however, they did not choose this course, ei-
ther. Instead, the People, for the first time in the his-
tory of government, divided sovereignty between two
separate sovereigns.7  As Justice Kennedy observed:

The Framers split the atom of sover-
eignty. It was the genius of their idea that
our citizens would have two political ca-
pacities, one state and one federal, each
protected from incursion by the other. The
resulting Constitution created a legal sys-
tem unprecedented in form and design, es-
tablishing two orders of government, each
with its own direct relationship, its own
privity, its own set of mutual rights and
obligations to the people who sustain it and
are governed by it.8

Justice Kennedy’s observation that power was
divided between dual sovereigns is an accurate state-
ment of original intent.9  James Madison, writing in
The Federalist, observed:

In the compound republic of America,
the power surrendered by the people, is first
divided between two distinct governments,
and then the portion allotted to each [is]
subdivided among distinct and separate de-
partments. Hence a double security arises
to the rights of the people. The different
governments will control each other; at the
same time that each will be controlled by
itself.10

In other words, as the Court observed in 1992,
“[T]he Constitution protects us from our own best
intentions: It  d iv ides power among
sovereigns . . . precisely so that we may resist the
temptation to concentrate power in one location as an
expedient solution to the crisis of the day.”11  Although
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the People transferred many sovereign powers from
the States to the new National Government, the States
retained “a residuary and inviolable sovereignty.”12 The
principle that the Constitution divides power between
dual sovere igns  is  reflected throughout the
Constitution’s text, particularly in the Constitution’s
conferral upon Congress of not all governmental pow-
ers, but only discrete, enumerated ones.13 Thus, “the
States retain substantial sovereign powers under our
constitutional scheme, powers with which Congress
does not readily interfere.”14

Among these sovereign powers retained by the
States at the Founding was the power to make reli-
gious policy and even to establish a religion if the State
so desired.15  As one of America’s leading constitu-
tional historians observed:

[A] widespread understanding existed in the
states during the ratification controversy
that the new central government would
have no power whatever to legislate on the
subject of religion. This by itself does not
mean that any person or state understood
an establishment of religion to mean gov-
ernment aid to any or all religions or
churches. It meant rather that religion as a
subject of legislation was reserved exclu-
sively to the states.16

Thus, when the Establishment Clause was
adopted in 1791, it was intended to serve two distinct
objectives. The first objective was to protect the People
of the United States by forbidding the Congress from
establishing a national religion, however “establish-
ment” might be defined. The second objective was to
protect the States—and their citizens—against any fed-
eral efforts to interfere with their own religious poli-
cies, whatever those policies might be.17  As Justice
Thomas recently noted, “[t]he text and history of the
Establishment Clause strongly suggest that it is a fed-
eralism provision intended to prevent Congress from
interfering with state establishments.”18  Moreover, in
his classic Commentaries on the Constitution of the
United States, Justice Story stated that the Religion
Clauses were intended “to exclude from the national
government all power to act upon the subject [of reli-
gion].”19  Indeed, “[t]he whole power over the subject
of religion is left exclusively to the state governments,
to be acted upon according to their own sense of jus-
tice, and the state constitutions.”20  Similarly, Profes-
sor Schrager has explained:

[T]he Religion Clauses emerged from the
Founding Congress as local-protecting; the
clauses were specifically meant to prevent
the national Congress from legislating reli-
gious affairs while leaving local regulations
of religion not only untouched by, but also
protected from, national encroachment.21

In other words, except as they might be limited
by their own constitutions, State governments were
free to adopt any religious policy they wished, free
from federal oversight or limitation.22

II.  The Federalism Aspect After Incorporation
With ratification of the Fourteenth Amendment

in 1868, federal law prohibited the States from de-
priving any person of “life, liberty, or property, with-
out due process of law.”23  Even so, for several de-
cades, this restriction was not regarded as having any
affect on state religious policy. Then, in 1940, the
Supreme Court decided Cantwell v. Connecticut, con-
struing the Fourteenth Amendment to make the Free
Exercise Clause applicable to the States.24  In 1947,
the Court decided Everson v. Board of Education,25

making the Establishment Clause applicable to the
States. As the result of these two decisions, the sov-
ereign authority of the States to make religious poli-
cies was severely curtailed.26  However, that authority
was not wholly eliminated.27  As the Supreme Court
has repeatedly recognized, there is “play in the joints”
between what the Establishment Clause prohibits and
what the Free Exercise Clause requires.28  It is here
where the States retain authority to adopt policies re-
garding religion.

A few examples illustrate the point:

Suppose that a professor at a state university re-
quires students to attend every lecture. A Jewish stu-
dent requests to be excused so that he may observe
Yom Kippur. Because the professor’s attendance policy
is generally applicable and is not intended to discrimi-
nate against religion, the Free Exercise Clause does
not require the professor to excuse the student.29  How-
ever, if the professor allows the Jewish student to be
excused on what the student regards as the holiest
day of the year, the Establishment Clause is not of-
fended. This is so even though the professor does not
excuse the absence of another student who wishes to
take off the day to attend another First Amendment
activity, a Bruce Springsteen concert.

Similarly, suppose that a police department re-
quires all officers to wear pants as part of their uni-
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form. A female officer, who is a Jehovah’s Witness,
has a religious scruple against wearing such histori-
cally male attire. She asks permission to wear a skirt
instead. Because the policy is applicable to everyone,
the department could refuse the request without vio-
lating the Free Exercise Clause.30  Yet, it need not be
so unbending. The department could also grant the
request and not offend the Establishment Clause. This
is so even though the department continued to enforce
the policy for female officers who simply found the
required attire to be objectionable for aesthetic rea-
sons.

Or, suppose that a public school cafeteria serves
ham for lunch every Friday. A Muslim student asks
for an alternative meal, noting that the consumption
of pork is prohibited by his faith. Because the policy
of serving ham is generally applicable and not intended
to single out a particular religious belief, the school
could probably refuse the Muslim’s request.31  At the
same time, the school could provide the Muslim a dif-
ferent meal and not offend the Establishment Clause.
This is so even though similar accommodations were
not made for students who object to pork based on its
taste.

Finally, suppose that a State wishes to implement
a college grant program to enable students to obtain
undergraduate degrees. The program could include
grants to students wishing to study for the ministry,
or it could exclude such a course of study from fund-
ing by the program. The Establishment Clause does
not prevent the former,32  but neither does the Free
Exercise Clause (or Free Speech Clause) preclude the
latter.33

In all four examples, the State is not required to
accommodate or support the religious interest, but it
may choose to do so. Even though the Free Exercise
Clause and the Establishment Clause apply to the States,
there remains a small but important zone in which States
retain discretion to make religious policy.

Within this zone of discretion, the Federalism As-
pect of the Establishment Clause still holds sway to
protect state authority from federal encroachment. The
incorporation of the Religion Clauses imposed addi-
tional restraints upon the States; however, it did not
expand the power of the National Government by au-
thorizing it to dictate the religious policies of the
States.34  To the extent that the States retain sovereign
authority to make religious policy, the National Gov-
ernment is still prohibited from interfering with the
exercise of that authority, just as it was when the Bill

of Rights was first adopted.35  In other words, in 1791,
when the Bill of Rights served only as a restraint against
the National Government, the Federalism Aspect of
the Establishment Clause prevented Congress from
telling the States whether to establish a religion or even
whether to accommodate religion. Today, the same
Federalism Aspect still precludes Congress from tell-
ing States whether to accommodate religion. So long
as a State’s decision whether to accommodate reli-
gion falls within the constitutionally permissible zone
of discretion, Congress may not interfere.

III.  The Practical Effects of the Federalism As-
pect

Although it is clear that the Framers intended for
the Establishment Clause to have a Federalism Aspect,
and although it is clear that incorporation did not wholly
abolish the States’ sovereign authority to make reli-
gious policy, the practical implications of the Federal-
ism Aspect may not be immediately clear. After all, the
National Government, which is already limited by the
Libertarian Aspect, rarely makes religious policy, much
less tries to make religious policy for the States. Thus,
one must wonder whether the Federalism Aspect of
the Establishment Clause is one of those rare consti-
tutional principles that, like the Republican Form of
Government Clause or the Equal Footing Doctrine, have
little practical impact on governmental decision-mak-
ing.

The answer to this question is two-fold. First,
while it is true that the National Government generally
has not interfered with the States’ sovereign authority
to make religious policy, it is easy to imagine circum-
stances in which the National Government might at-
tempt to do so. For example, Congress might declare
that if a State has a school choice program, it must
include—or must not include—religious schools. Simi-
larly, Congress might mandate that a State provide—
or not provide—financial assistance to college students
studying for the ministry. Congress might also seek to
ensure that the States provide—or withhold—certain
state tax benefits to members of the clergy. All of these
actions, Congress might seek to justify by its already-
expansive reading of the Spending Clause and Com-
merce Clause.

Second, Congress has recently passed a statute
that represents a clear attempt to interfere with the
States’ sovereign authority to set religious policy
within the zone of discretion between the two Reli-
gion Clauses. It is known as the Religious Land Use
and Institutionalized Persons Act (“RLUIPA”).36  Found
within RLUIPA is a set of “Prison Provisions,” which
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mandate that, if a State receives federal funds for cor-
rectional purposes, the State must implement the prison
religious accommodation policy favored by Congress—
a policy different from the policies that many States
have chosen to adopt on their own.37  Specifically, these
“Prison Provisions” of RLUIPA mandate that, when-
ever the State’s policies of general applicability im-
pose a “substantial burden” on religion, the State must
accommodate the religious exercise unless it can dem-
onstrate that its interests are compelling and that its
interests cannot be achieved through less intrusive
means.38  Thus, the Prison Provisions have the effect
of subjecting the denial of religious accommodation
to strict scrutiny, the most demanding standard known
to our constitutional jurisprudence. As a practical mat-
ter, this means, that, in the prison context, the State
can rarely, if ever, exercise its discretion to grant or
deny an accommodation of religion.

To illustrate, suppose that a prison has a policy
that inmates may not wear hats or other head cover-
ings because prisoners might use them to hide weap-
ons or other contraband. A Sikh prisoner says that his
religious beliefs require him to wear a turban. Because
the policy is one of general applicability, the Constitu-
tion does not compel the State to provide accommo-
dation.39  Yet, the Prison Provisions require the State
to accommodate the request unless the State can show
that the denial satisfies the burden imposed by strict
scrutiny.

Of course, policy makers might debate whether
a State should accommodate requests to wear a head
covering. Yet, it is the States’ prerogative to make those
policy choices. Within the zone of discretion, the Con-
stitution protects the authority of the States to ac-
commodate or not as they see fit. When the Federal
Government takes away that religious policy discre-
tion, as it has with the Prison Provisions, then the
Federal Government violates the Establishment Clause.

By enacting the Prison Provisions, Congress has
violated the Federalism Aspect of the Establishment
Clause because it has interfered with States’ discre-
tion to fill “the play in the joints” as they deem best.
Though the Prison Provisions favor the accommoda-
tion of religion, they interfere with State sovereignty
no less than if Congress had prohibited such accom-
modation. If Congress may constitutionally enact the
Prison Provisions, it is difficult to imagine how the
Constitution could protect the States against a future
Congress bent on using that same power for a con-
trary purpose.

Conclusion
As originally envisioned by the Framers, the Es-

tablishment Clause had both a Libertarian Aspect and
a Federalism Aspect. The Libertarian Aspect protected
the People from the National Government. The Feder-
alism Aspect ensured that the States would be able to
exercise their sovereign authority to make religious
policy subject only to the restriction imposed by their
own constitutions. Although the adoption of the Four-
teenth Amendment and resulting incorporation of the
Religion Clauses severely limited the sovereign author-
ity of the States to make religious policy, these devel-
opments did not wholly abolish the State’s authority.
Nor did they alter the Federalism Aspect of the Estab-
lishment Clause. As a result, the Establishment Clause
continues to limit the power of the National Govern-
ment to interfere with the States’ religious policy
choices within the zone of discretion between the two
Religion Clauses.
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the religious exercise of a person residing in or confined
to an institution, as defined in section 1997 of this title,
even if the burden results from a rule of general applica-
bility, unless the government demonstrates that imposi-
tion of the burden on that person—

(1) is in furtherance of a compelling governmental
interest; and

(2) is the least restrictive means of furthering that
compelling governmental interest.

(b) Scope of application

This section applies in any case in which—

(1) the substantial burden is imposed in a program
or activity that receives Federal financial assistance; or

(2) the substantial burden affects, or removal of
that substantial burden would affect, commerce with for-
eign nations, among the several States, or with Indian
tribes

42U.S.C. § 2000cc-1. RLUIPA also has another part, which primarily
affects local governments, requiring that religious organizations be
given preferential treatment with respect to local planning and zoning
laws. See 42 U.S.C. § 2000cc (“Land Use Provisions”).

38
 42 U.S.C. § 2000cc-1(a).

39
See Employment Div. v. Smith, 494 U.S. 872, 878-79 (1990). Even

before the 1990 decision in Smith, strict scrutiny was not the opera-
tive standard by which the courts evaluated limitations on the religious
rights of prisoners. Instead, a rational relationship standard was pre-
scribed. See, e.g., O’Lone v. Estate of Shabazz, 482 U.S. 342 (1987);
Turner v. Safley, 482 U.S. 78 (1987). After Smith, it is not clear
whether prisoner religious rights are now governed by the standard
that case prescribes for other contexts or by the Turner/O’Lone stan-
dard; however, under either approach, prison officials could forbid the
wearing of turbans, as part of a general ban on headgear, without
violating the Constitution. See, e.g., Hines v. S.C. Dep’t of Correc-
tions, 148 F.3d 353, 357 (4th Cir. 1998) (declining to resolve which
standard governed prison grooming policy, but upholding policy under
either approach).


