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“Under the relaxed pleading standards of the Federal Rules, 
the idea was not to keep litigants out of court but rather 
to keep them in.” 

Justices Stevens and Ginsburg, dissenting in Bell Atlantic Corp 
v. Twombly, 550 U.S. 544, 570, 575 (2007).

“Every reform, however necessary, will by weak minds be 
carried to an excess, that itself will need reforming.” 

Samuel Taylor Coleridge (1817)1

Viewed from the standpoint of strategic incentives, Rule 
4(b) is the foundation of the Federal Rules of Civil 
Procedure: the state compels someone to appear in 

court and expend resources to move or answer without regard 
to the merit of the claims brought. Rule 4(b) is probably 
unconstitutional, but it is certainly bad policy and creates a 
distorted incentive structure. Twombly2 is a well-intentioned 
but misdirected attempt to fix this fundamental problem in 
the incentives created by the Federal Rules of Civil Procedure, 
but it focuses in the wrong place. The problem is created pre-
service, and that is where it should be fixed.

I. The Fatal Flaw in Rule 4(b).

The fundamental flaw in Rule 4(b) of the Federal Rules of 
Civil Procedure3 is delegating governmental power to a private 
individual to compel another to appear and defend at significant 
cost and inconvenience without either a preliminary inquiry by 
a judge that the imposition on the defendant is reasonable, or 
a reliable practice of assessing costs retroactively if it turns out 
that the interference with the time and money of the person 

sued was not reasonable. This delegation of state power to hale4 
people into court without safeguards is particularly anomalous 
because, as Judge Learned Hand famously reminds us, the 
greatest calamity that can befall a person, other than sickness 
or death, is to become involved in a lawsuit.5

The unsupervised power that Rule 4(b) delegates to private 
parties is incongruous. Many similar provisions under which 
the government summons someone to account for her actions 
are preceded by a preliminary judicial inquiry appropriate to 
the circumstances before the state intrudes on a citizen’s most 
fundamental right: the right to be let alone.6 For example, we 
require a preliminary judicial inquiry into the bona fides of 
claims before:

• Summoning someone to answer criminal charges;7

• Requiring someone to answer civil claims if brought in 
forma pauperis;8

• Requiring someone to answer civil claims that may be 
brought in retaliation for exercise of their First Amendment 
rights (a so-called “strategic suit against public participation” 
(SLAPP));9

• Requiring someone to produce documents or testimony in 
response to a government inquiry;10

• Requiring a government official to answer a petition for 
habeas corpus.11

A preliminary determination by a judicial official reviewing 
the grounds for summoning someone to civil court is required 
by our long-standing American legal tradition dating back 
to the Founding,12 as well as by the more recent “due process 
revolution.”13 Rule 4 of 1938 is an isolated relic of the New 
Deal penchant for delegating governmental power to private 
actors14 that resulted from an unholy compromise between the 
drafters of the rules and the practicing bar.15 It is time to fix 
Rule 4 by requiring a magistrate judge or other judicial official 
to review the grounds proposed for suit before issuing an order 
of summons to determine that they are plausible enough to 
justify haling the persons named in the complaint into court 
to answer the charges. That is the central insight toward which 
the Supreme Court was reaching in Twombly.16 Alternatively, 
if courts do not want to bother to assure themselves of the 
reasonableness of lawsuits before ordering people to spend time 
and resources answering them, we should routinely make whole 
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those who are sued without sufficient justification by awarding 
costs retroactively.17

The key concept now missing from Rule 4(b) is a 
requirement for a routine preliminary determination by 
the judiciary that the grounds proposed for a civil suit are 
sufficiently plausible that it is reasonable for the government 
to compel someone to come to court to answer. I call this a 
“Pre-Service Plausibility Determination” (PSPD) and argue 
that it is required by our Constitution and tradition as well as 
by good policy and common sense.

The most basic underpinning of due process of law has 
long been recognized to be that “The United States cannot . . . 
interfere with private rights, except for legitimate governmental 
purposes.”18 But under the current version of Civil Rule 4(b), 
no attempt whatsoever is made to determine that “a legitimate 
governmental purpose” is served by requiring someone to appear 
and answer in a civil case. The criminal rules, in contrast, already 
routinely require a PSPD, a probable cause determination “by 
the court” before an order of summons is issued requiring 
someone to answer charges.19 In principle, there is little 
difference between the burdens that the government imposes 
on someone by issuing an order of summons requiring them to 
answer private charges in a civil as opposed to a criminal case, 
although the ultimate consequences may be different.

However, like the fish that does not see the water that 
surrounds it,20 most courts and commentators21 have overlooked 
Rule 4 and the potential for abuse that it creates. Many 
casebooks and courses in civil procedure give great emphasis 
to the general rules of pleading under Rule 8, and to motions 
to dismiss under Rule 12, but hardly mention Rule 4.22 Those 
that do discuss Rule 4 focus almost entirely on the mechanics 
and territorial limits of service. 23 Scant attention is ever paid 
to the incentives that Rule 4 creates for nuisance settlements 
by requiring persons to expend resources to defend without a 
PSPD that it is reasonable to require them to do so.

The recent initiatives by the Supreme Court in Twombly24 
and Iqbal25 to require that lawsuits must be “plausible” have also 
wrongly focused on the general rules of pleading and motions to 
dismiss. Many of the problems in the American litigation system 
have their roots in Rule 4(b), and its state cognates, because 
that is where the principle is laid down that someone may use 
government power to impose costs on others regardless of the 
merit of their claims. This principle creates distorted incentives 
for rent-seeking26 and nuisance litigation that should be fixed 
either by providing a Pre-Service Plausibility Determination by 
the judiciary before the courts command someone to appear 
and answer, or a more reliable system for reimbursing persons 
wrongfully sued for their costs after the fact.27

This Article argues that Twombly and its progeny are 
ultimately grounded on values of constitutional dimension, not 
merely optional constructions of the language of Rule 8(a)(2) 
requiring “a short and plain statement of the claim showing 
that the pleader is entitled to relief.” The Twombly Court put 
the problem succinctly:

[S]omething beyond the mere possibility of loss causation 
must be alleged, lest a plaintiff with “a largely groundless 
claim” be allowed to “take up the time of a number of other 

people, with the right to do so representing an in terrorem 
increment of the settlement value.” 28

Motions to dismiss are decided too late to remedy the 
abuses at which Twombly and Iqbal were aimed. By the motion 
to dismiss stage, the persons sued have already been required to 
expend significant resources, and thus the “in terrorem increment 
of the settlement value” has already occurred, albeit the extent 
varies depending on how much motions practice and discovery 
has been allowed. But filing a motion to dismiss does not stay 
discovery or the costs that it imposes.29 The Rules stipulate only 
that motions to dismiss “must be heard and decided before trial 
unless the court orders a deferral until trial.”30

A good illustration that even successful motions to 
dismiss are granted too late to prevent significant harm is Ward 
v. Arm & Hammer.31 In that 2004 federal district court case, 
an inmate serving a long sentence in federal prison for selling 
crack cocaine sued the manufacturer of baking soda for failing 
to warn on its package that it was illegal to use the product 
to cut crack cocaine. The federal district judge did eventually 
grant the defendant’s motion to dismiss, pointing out among 
other things that the inmate had been sentenced in 1995 but 
had waited until 2003 to file the case. Thus, the claim on its 
face was barred by the two-year statute of limitations. Despite 
the tardy and patently implausible nature of the complaint, 
under the mandatory command of Rule 4(b), the summons 
and complaint were duly served on the defendants ordering 
them in the name of the court to answer these patently frivolous 
charges, thereby compelling them to go the time and expense 
of retaining counsel to move or answer frivolous charges. The 
case was filed December 18, 2003, but not dismissed until 
October 21, 2004, over ten months later. In the meantime, the 
defendant was required to spend tens of thousands of dollars32 
to defend against a totally bogus claim; if a claim is implausible 
under Twombly, as this one was, the defendants should not be 
ordered by the federal government to come to court to answer 
it in the first place. Under the procedures in effect from the 
Founding until 1938, the defendant in Ward v. Arm & Hammer 
would not have been ordered by the government to answer 
such patently frivolous claims.33 But today, because we lack 
a Pre-Service Plausibility Determination as a regular part of 
our civil procedure, a federal district court has no mechanism 
to decline to issue a court order to appear and defend at the 
request of anyone able to pay the filing fee, no matter how 
frivolous or stale the charges.34 Today no government official 
even reads the complaint before issuing an official court order 
requiring the persons sued to report to court and to answer 
civil as opposed to criminal charges. Issuing a governmental 
order without any attention to its underlying justification is a 
blueprint that virtually guarantees that government actions will 
be arbitrary. Moreover, it is an open invitation to “rent-seeking,” 
the private use of governmental power to extort economic value 
from others.35

In addition to coming too late, by focusing on pleadings 
and motions to dismiss, Twombly and Iqbal are misdirected 
because the mechanism of detailed fact pleading is ill-suited to 
the task of screening claims, as opposed to testing theories for 
legal sufficiency.36 No one has yet shown that rules requiring 
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more detailed fact pleading actually result in anything other 
than more detailed fact pleading.37 A mechanism more tailored 
to the task of screening out cases that should not be served must 
be developed.38 In appropriate cases, this preliminary process 
of screening complaints before service could include a checklist 
regarding key evidentiary support, as well as a conversation 
by judges or magistrate judges with the plaintiff’s lawyer in 
which probing questions could be asked about what evidence 
is available to support certain key allegations or legal theories. I 
call these inquisitorial inquiries by the judge or magistrate judge 
before the adversary process begins “Pre-Service Plausibility 
Determinations.” They would be a return to our historical 
practice, as well as our current practice in many other areas 
of our law, in which the plaintiff’s lawyer appears in court 
to convince a judge or magistrate judge that the state should 
summon the persons that he wants to sue to answer his charges. 
Only in the misguided Rule 4(b) of 1938 did federal law first 
grant an absolute “right” of a private citizen to commandeer the 
power of the state to order someone else into federal court.

This strange departure from our usual approach of 
requiring safeguards against abuse of governmental power is 
sometimes justified by positing that the person suing is a “rights 
seeker,”39 but the person being sued is also a “rights seeker”: 
they just have different visions of their respective rights. The 
government has an obligation to treat both kinds of “rights 
seekers” neutrally unless and until it determines that there is a 
reasonable basis to favor the claims of one over the other.

The bizarre, albeit now familiar, governmental practice 
of issuing official court orders based solely upon the unverified 
claims of persons who wish to sue is an open invitation to 
abuse. It is costly to answer charges, even if they are baseless 
and are ultimately dismissed, as illustrated by Ward v. Arm & 
Hammer. The problem is exacerbated because of a strong policy 
in America—completely out of step with most of the rest of 
the world40—that our courts almost never impose costs on 
losing parties in litigation. Thus, someone can sue, whether or 
not they have a reasonable basis, and thereby impose costs on 
others with little or no risk that they will ever have to reimburse 
those injured by their actions. This is unfair, as well as an open 
invitation to strike suit arbitrage,41 and it never should have 
happened.

The pivotal wrong turn in our law to hand over to private 
parties with a financial interest in coercing settlements the state’s 
power to summon people to court was wrought in 1938 by 
what purported to be a merely technical change in an obscure 
rule governing service of process.42 In fact, however, the 1938 
change in Rule 4 was a fundamental policy shift that quietly 
gutted statutes that had been passed by the First Congress in 
1789 and made permanent by the Second Congress in 1792 to 
maintain judicial control over the power to issue writs, including 
the writ of summons to appear in a civil case.43

Some might object that returning to the pre-1938 
practice of Pre-Service Plausibility Determinations before 
issuing process is too fundamental a change to consider. But 
preliminary judicial screening to weed out “junk lawsuits” is 
no more politically implausible today than judicial screening 
to weed out “junk science” appeared only a few years ago prior 
to Daubert,44 while imposing costs retroactively is arguably 

inconsistent with the American legal culture.45 At base, the 
argument against screening cases by imposing costs retroactively 
is that the in terrorem effect of self-executing threats of 
economic consequences will over-deter some cases that should 
be brought to the overall detriment of society.46 A Pre-Service 
Plausibility Determination by the judiciary, on the other hand, 
has the advantages that it is not economically punitive and 
that it is transparent. Judges must make and justify openly a 
determination that the claims are so implausible that the likely 
social benefit is not worth the cost, and this ruling is ultimately 
subject to the safeguard of review on appeal if they deny the 
right to go forward. A Pre-Service Plausibility Determination is 
analogous to the existing requirement that a judge, on his or her 
own motion as well as when requested, must restrict discovery if 
it appears that the likely benefits are outweighed by the costs,47 
or a decision by the Supreme Court to deny a request to issue a 
writ of certiorari to decide an issue that someone would like the 
Court to decide. We all understand why the Supreme Court’s 
resources should not be wasted on cases that are not worth its 
time, but we have a blind spot when it comes to wasting the 
time and money of the persons sued in ordinary civil cases.

American judges and magistrate judges routinely 
screen many other kinds of requests for judicial orders for 
reasonableness before imposing burdens on private citizens in 
the name of the judiciary.48 Reinstating judicial screening to 
prevent service of “junk complaints” by Pre-Service Plausibility 
Determinations in all civil cases, not just those brought in forma 
pauperis, would not be judicial activism, but rather a return to 
our long-standing Anglo-American traditions and the original 
understanding and practices of the Founders from which we 
have unwisely deviated.

The root of the incentive structure about which the 
Twombly Court rightly complained is not in Rule 8 regarding 
pleadings, but in Rule 4 regarding automatic issuance of a court 
order to appear and defend. That is what requires the person 
sued to expend resources regardless of the merits of the claim. 
Contrary to our long-standing traditions, Rule 4 now takes the 
judge completely out of the loop. The plaintiff’s lawyer now 
controls who is ordered by the court to appear to answer charges 
in a civil case. Thereby, Rule 4 strikes a fundamentally unfair and 
unconstitutional imbalance between the rights of persons who 
wish to sue and the rights of the persons whom someone wishes 
to sue. The state imposes substantial burdens on the latter based 
only on the unverified say-so of the former. But both are entitled 
to equal dignity before the law. The fundamental constitutional 
norm of state neutrality unless and until a reasonable basis is 
shown to distinguish among classes of citizens requires that the 
judiciary must conduct a PSPD, a reasonable inquiry into the 
bona fides of a proposed lawsuit before it disrupts someone’s right 
to be left alone. This is particularly true because the chances 
that anyone will actually be made whole if they are wrongfully 
sued are vanishingly small in our current system.

This Article makes the case that Civil Rule 4(b) is 
unconstitutional,49 but the policy issues are even clearer and 
more important than the constitutional ones. Even if Rule 4(b) 
isn’t technically unconstitutional, at least not in Holmes’ sense 
of a bloodless prediction of “what the courts will do in fact,”50 
it certainly should be unconstitutional. Fundamental norms in 



November 2011	 113

our law underlying several different constitutional provisions all 
dictate that the court must conduct an appropriate preliminary 
inquiry into the bona fides of claims that one citizen wishes to 
bring against another to determine that they are reasonably well-
founded before the state imposes the burden of requiring those 
whom someone wishes to sue to expend resources to respond. 
It is important to embed the current debate about Twombly and 
Iqbal in this broader context of our constitutional values and 
traditions, which to date have generally been overlooked.51

Rule 4(b) is also badly out of step with what came 
afterward in constitutional law, as well as with long-standing 
Anglo-American tradition. In the years since 1938, Rule 4(b)’s 
approach of empowering creditors to commandeer state power 
to impose burdens on alleged debtors without appropriate due 
process protections has been repeatedly repudiated by a long 
line of Supreme Court cases.52 Rule 4(b) was drafted before 
this “due process revolution” of the 1970’s recognized that the 
state has obligations to conduct an inquiry, appropriate to the 
circumstances, before imposing burdens on alleged debtors.53 
However, Rule 4’s delegation of unsupervised power to creditors 
to impose substantial costs on alleged debtors without any 
quality control by the state has never been seriously re-examined 
in light of these subsequent constitutional developments.

The term “alleged debtor” or “person someone wants to 
sue” rather than “defendant” is used advisedly in an attempt 
to liberate the reader from the social construction—dare I 
say, “narrative”—prevalent in our culture that “defendants” 
are always unscrupulous corporations and “plaintiffs” are all 
sick, impoverished, or injured workers or consumers who 
are seeking justice.54 The defining feature of procedure is its 
potential for reciprocal application. Evil corporations may also 
sue crusading scientists to coerce their silence.55 One cannot 
legitimately design rules of civil procedure by quietly assuming 
that plaintiffs are always the good guys and defendants are 
always the bad guys.56

Rule 4(b) is indefensible as a matter of public policy, 
and the public policy issues are even more important and 
clear-cut than the constitutional legalisms. Rule 4 not only 
allows unjustified impositions on individuals without a rational 
justification; at a systemic level, Rule 4 creates economic 
incentives to over-supply litigation by encouraging the filing 
of cases that are not cost-justified by either their probability of 
success, or their potential to develop law or facts in a socially-
useful way. The policy and constitutional issues are particularly 
intense when private parties with a financial stake in the 
outcome are empowered by the state to impose substantial 
costs on others that are not justified under existing facts or law, 
but in the hope that something may turn up. For this narrow 
category of cases, the “reasonable but speculative” cases, I suggest 
that not only a preliminary determination of reasonableness by 
government should be required, but that the lawyer bringing 
the case should also be required routinely to pay for the costs of 
a venture from which he or she will profit if successful.57

II. Rule 4(b) Unconstitutionally Delegates State Power.

Federal Rule of Civil Procedure Rule 4(b) delegates to 
any person in the United States (not only attorneys as officers 
of the court), without any judicial supervision whatsoever, the 
inherently governmental power to order any other person to 
stop whatever they are doing and appear in court upon pain 
of substantial financial penalties. Incredibly, this fearsome state 
power to summon any person to court to answer to anything 
upon threat of harsh financial penalties may be exercised merely 
by filling in three pieces of information on a government form: 
the plaintiff’s (or her attorney’s) name and address, and the 
defendant’s name. There is no reference at all in the current 
Rule 4 to the plausibility or legal sufficiency of the allegations of 
the complaint, nor is there any regular process for determining 
whether the grounds for suit are minimally sufficient on either 
the law or the facts. On the contrary, Rule 4(b) requires that 
the Clerk of Court “must” issue a summons, an official court 
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order requiring the defendant to appear and answer upon pain 
of default, if two names and one address are filled in on a printed 
form that is available in the clerk’s office and a minimal filing 
fee (currently $35058) is paid:

If the summons is properly completed, the clerk must sign, seal, 
and issue it to the plaintiff for service on the defendant.59

This is not a drafting glitch. Both the courts and the 
commentators agree that under current law, issuing the 
summons is a purely ministerial act by the clerk’s office that has 
no discretion to refuse to issue the summons.60 The government 
takes the plaintiff at its word and automatically and without 
the regular exercise61 of any government review or discretion 
issues a court order summoning the person designated by the 
plaintiff to expend his resources to answer.

As shown in the official appendix of forms, the federal 
form of summons used in every federal district court today is 
set out at the bottom of the previous page. The form summons 
is an official order from the court that states specifically that 
the defendant “must” answer the complaint. To emphasize its 
official character, it is signed by the Clerk of Court, a federal 
official, and bears the official seal of the court.62 It also makes a 
stern threat that the government will impose financial sanctions 
if the recipient disobeys (“judgment by default will be entered 
against you for the relief demanded in the complaint”).

Most American lawyers are so used to this system that it 
seems natural and they take it for granted. One enlightened 
exception, however, is Philip K. Howard, who rightly points out 
that “suing . . . is a use of government power against another 
free citizen . . . . Being sued is like being indicted for a crime, 
except that the penalty is money. Today in America, however, 
we let any self-interested person use that power without any 
significant check.”63

Once that undeniable reality is made visible and we see 
the current Rule 4 system for what it is, we should recoil in 
horror and recognize that this practice, although so familiar 
in our legal culture that we may hardly be aware of it, 64 is 
completely contrary to our constitutional traditions and values. 
The federal government is commanding someone to appear in 
court65 based merely on a form being “properly completed” 
with names and addresses by a private party! That is not the 
prevailing practice in most state courts, where the service of a 
summons is not a court order but a private act by the plaintiff’s 
lawyer with no compulsory legal force or effect until a judge 
later decides whether to grant a default judgment based on the 
law and the facts.66 The federal practice of ordering someone 
to court without any quality control is (1) an unwarranted 
departure from our historical tradition that the judge controls 
the basis upon which someone can be haled into court, as well 
as facially unconstitutional as (2) an unreasonable seizure; 
(3) a deprivation of private property without due process of 
law; and most clearly of all, (4) a standardless delegation of 
inherently governmental power to private individuals. For all of 
these reasons, Rule 4 should be revised to include a Pre-Service 
Plausibility Determination by the court prior to service of 
process, as is explained in the following sections.

A. Rule 4 Deviates from Our Historical Tradition that a Federal 
Judge Controls the Grounds upon Which Someone May Be 

Summoned by the Court.

Rule 4 is a sharp departure from our Anglo-American 
tradition that the court, not private parties, defines regular and 
predictable grounds upon which someone can be summoned 
by the government to answer at law.67 

1. The Original Understanding of the Court Order of 
Summons.

It was clearly established in both England68 and the 
Colonies69 at the time of the Founding that common law courts 
had discretion to decline to issue a court order to summon the 
prospective defendant to court based on a PSPD review of the 
bona fides of the proposed lawsuit.

According to a book written by federal district judge 
Samuel Betts early in the 19th century, the practice in his court 
prior to the Revolution was for the lawyer for the plaintiff to 
appear in open court and state her case orally to the judge, 
who would then decide whether or not to summon the person 
whom they wished to sue to answer.70 But even after the oral 
testing of the request for a writ of summons in open court fell 
into desuetude, there were still substantial safeguards in the 
form of a discretionary decision by either a judge or the clerk’s 
office, not the plaintiff or plaintiff’s lawyer, that process was 
warranted:

In some cases the judge still considers and determines 
preliminarily the right of the party to coercive process, and in 
others subrogates the clerk to that office. And in no instance is 
the actor permitted to use the process of the court to institute or 
forward an action at his own discretion, nor without placing 
on the files a justificatory document (Rule 2). . . . When no 
order of the judge is filed, the clerk examines carefully the 
case made by the libel and the prayer of process, and gives 
the party such process as his libel will justify. . . . Although 
the process issues thus by act of court, yet it is taken out 
by the actor at his risk and responsibility.71

The key concept is not whether the preliminary screening 
before service was oral or written (although I argue later that 
oral is better, because it allows probing questions). The main 
point is that a private party was “in no instance” entitled to a 
summons “at his own discretion” (as is now routinely the case 
under Rule 4). Rather, as of 1838, either the judge or the clerk 
“examines carefully” the filing, and only gives the party an order 
of summons to serve on the proposed defendant if justified.

While Judge Betts was writing a treatise about admiralty, 
he was a federal district judge sitting in general jurisdiction, and 
throughout his treatise he routinely notes significant differences 
between the practices in ordinary civil cases as opposed to 
admiralty. No such differences are mentioned on this point, 
which strongly suggests that a similar practice under which 
judges or the clerk’s office exercised discretion before issuing 
a writ of summons also applied in other civil cases. There is, 
moreover, no logical reason why the clerk’s “duty” only to issue 
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such process as was justified (as Judge Betts puts it) would be 
restricted to admiralty cases only.72

Similarly, another federal district judge, Alfred Conkling,73 
writing a generation later shortly before the Civil War, also 
testifies that either the judge or the clerk’s office made a 
substantive review before granting a request for a writ of 
summons to compel someone to appear and answer. After 
quoting portions of the passage from Judge Betts also quoted 
above, that “[w]hen no order of the judge is filed, the clerk 
examines carefully the case made by the libel and the prayer of 
process, and gives the party such process as his libel will justify,” 
Judge Conkling goes on to observe:

Such is the course of proceeding supposed to have been 
contemplated by the above recited [1844 Supreme Court 
Admiralty] rule. Except in those cases which require the 
previous order of the court directing the issue of process, 
the mere delivery or transmission of the libel to the clerk is 
all that the rule requires. But the duty thus imposed upon this 
officer demands vigilance and intelligence on his part; for he 
cannot lawfully issue any process, until, by an examination of 
the libel, he has ascertained that the matter of complaint is in 
its nature cognizable in a court of admiralty; that the libellant 
is, prima facie, entitled to redress, and that the particular form 
of process prayed for in the libel is adapted to the case.74

Judge Conkling’s statement is even stronger than Judge Betts’: 
he maintains that examining and testing the complaint was not 
only the prevailing practice, but that it is legally required before 
the clerk may “lawfully issue” process and therefore that it must 
be read into the rules. In addition, Judge Conkling makes clear 
that the review before issuance of the summons was not only 
for formal defects but must also confirm that the person suing 
is “prima facie entitled to redress.”

This already-existing discretion to decline to issue a 
writ of summons was incorporated by reference into the 
procedures of the federal courts by the original 1789 Judiciary 

Act, which created the lower federal courts. Section 14 of the 
1789 Judiciary Act authorized the federal courts to issue writs, 
including writs of summons, but only on terms “agreeable to 
the principles and usages of law.”75 This was understood to mean 
“those general principles, and those general usages, which are 
to be found, not in the legislative acts of any particular state, 
but in that generally recognised and long established law, (the 
common law,) which forms the substratum of the laws of every 
state.”76 In other words, existing English and Colonial practice, 
including preliminary review of complaints for plausibility 
before issuance of summons, was specifically incorporated by 
reference as a condition by the section of the 1789 Judiciary 
Act that authorized federal courts to issue writs of summons 
in the first place.

But the First and Second Congresses were not content 
with this indirect reference to existing understandings and 
practice. In the 1792 Process Act, 77 they specifically legislated 
that the federal judiciary must control the issuance of writs, 
including the writ of summons. On most procedural matters, 
the early Congresses simply mandated that the federal courts 
follow existing state procedures, but the Founding Generation 
thought this one thing important enough to impose it separately 
regardless of state practice: a federal judge had to “test” (certify), 
and the clerk had to sign every writ personally, not delegate 
that right to a plaintiff’s lawyer, even though that was already 
the practice in some state systems.78 As one of their first acts 
establishing the federal courts, the First and Second Congresses 
enacted the statute, set out below, requiring all processes issued 
by district courts, including writs of summons, to “bear test of 
the judge.”79 The statutory command of 1792 that the district 
judges “test” process before issuing writs gradually reified into 
a formal requirement to include a “teste,” an attestation clause 
witnessing the document.80 But the statutory requirement 
that the judge must sign off on process before it issued is still 
important,81 just as signing a contract is important to signify 
that one has adopted its terms. The statutory requirement that 
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the judge must test and the clerk must issue, seal, and sign 
signifies that issuing process, including a writ of summons, 
is a discretionary act by the United States,82 not a power 
granted to the plaintiff’s lawyer. The federal statute just cited 
was understood throughout the 19th and early 20th centuries 
to establish a federal policy to keep issuance of a summons to 
answer in court “under the immediate supervision and control 
of the court.”83 The clear understanding from the Founding 
until 1938 was that federal judges and court clerks had a 
responsibility to satisfy themselves that it was reasonable to order 
the proposed defendant to court to answer before doing so.84

It is true, sadly, however, that some federal judges wanted 
to avoid what they evidently considered the tedious work of 
reviewing complaints before service. Without the modern 
institution of magistrate judges85 to assist them, the review of 
complaints to determine whether writs of summons should issue 
was delegated to the clerk’s office and, because assistant court 
clerks (many of whom are not even lawyers) do not typically 
have the training or breadth of vision of federal district judges or 
magistrate judges, review of complaints before service gradually 
became more technical, formalistic, and less substantive. A 
late-19th-century treatise from 1895 devotes over sixty-four 
pages to considering various formal defects in issuing process, 
and whether they void the court’s jurisdiction, or are merely 
voidable, and hence, subject to correction by amendment.86

One of the principal drafters of the Federal Rules of Civil 
Procedure, Edson Sunderland, notes in a 1909 article that 
review by the clerk’s office was not limited to matters of form 
or whether proper allegations had been made in the complaint. 
Sunderland states, “[I]t is within the discretion of the court to 
allow or refuse the issuance of summons after a long delay.”87 
In other words, where it was apparent from a preliminary 
review of the complaint that a long time had passed between 
the events forming the basis for suit and the filing of a case, 
the court in the 19th century and early 20th century had clear 
discretion to refuse to issue a summons. That now-“superseded” 
practice88 compares favorably with the 2004 case of Ward v. 
Arm & Hammer,89 in which the clerk’s office, acting under the 
edict of “modern” Rule 4(b), mechanically issued a summons 
requiring a company to spend ten months defending against 
patently frivolous charges that they failed to warn that using 
their product to cut crack cocaine was illegal, despite it also 
being apparent on the face of the complaint that the statute of 
limitations had long since run.90

The practice of pre-service review of complaints described 
in the treatises is also confirmed by the few pre-1938 appellate 
decisions that discuss this issue. Historical records of the 
practices of courts in declining to issue writs of summons 
are not easily available. There would typically be no written 
record of these discretionary decisions by judges and clerks 
except in the rare instances in which a disappointed pleader 
whose papers had been rejected brought an appeal to a higher 
court and the appellate court wrote and published an opinion. 
Several such reported appellate decisions do confirm, however, 
that the prevailing practice prior to 1938 was for courts to 
reject requests for summons for a variety of deficiencies, both 
substantive and formal.

The 1913 decision by the First Circuit in In re Kinney91 is 
illustrative. There a prominent Pennsylvania inventor, investor, 
and frequent pro se litigant brought a contract suit against a 
company in federal court in Massachusetts.92 When his request 
for a writ of summons was rejected by the clerk of court, he 
requested the district judge to order the clerk to issue the 
summons. The district judge upheld the clerk’s refusal to issue 
the summons in an unpublished opinion. The disappointed 
litigant then attempted to mandamus the district judge in the 
First Circuit, which also denied his request for a summons, 
“because the proposed writs ‘were not made returnable at the 
proper return day.’”93 However, the First Circuit’s opinion 
strongly suggests that there were additional, more substantive 
reasons as well as formal defects: “It is not necessary for us 
to examine the reasons given by the judge of the District 
Court beyond this, because this was a sufficient reason for his 
refusal.”94

Another route by which the practice of the clerk’s office 
in declining to issue summonses could come to light was if a 
disappointed litigant sued the clerk for damages. The 1905 
case of United States ex rel. Kinney v. Bell95 illustrates this 
route. There the same pro se litigant referred to above, Robert 
D. Kinney, sued the clerk of the Circuit Court of the United 
States for the Eastern District of Pennsylvania, and his sureties, 
on his bond for refusing to issue a summons in a case that Mr. 
Kinney desired to bring against several state court judges who 
had ruled against him. In this instance, the refusal by the clerk’s 
office to issue a summons was clearly because of a substantive 
defect: lack of federal jurisdiction. The Third Circuit held that 
Kinney had not suffered any legal damage because the clerk had 
properly refused to issue a writ of summons because there was 
no colorable allegation of federal jurisdiction. 96

2. The “Reforms” of 1938.

The stern insistence in Rule 4 that the clerk “must” issue 
a court order to appear if a simple form is filled out correctly 
was no accident; it was an over-reaction by the drafters in 1938 
against the then-prevailing practice of assistant clerks rejecting 
complaints for a variety of formal defects. But it threw out the 
baby with the bathwater by completely abrogating judicial 
control over the grounds for haling someone into court.

Charles Clark, then dean of Yale Law School and the 
principal drafter of the rules, wanted to go even farther. He 
originally proposed “the New York system,” in which private 
attorneys serve the complaint on prospective defendants and 
only thereafter file it with the court. 97 Clark thought that this 
system “works quite satisfactorily,” but according to him, the 
practicing bar objected that it “seemed undignified and over-
simple.”98 They called it the “hip pocket system,” in which 
attorneys could sue without filing anything with the court 
until later when some action was requested of the court.99 The 
compromise that ultimately resulted required the complaint to 
be filed with the court, but removed the court’s discretion not to 
issue the summons. It was a political compromise that combined 
aspects of the then-prevailing state and federal systems but in 
an untenable way. Like the then-prevailing federal practice, 
a lawsuit was initiated by filing a complaint with the federal 
court and the clerk’s office would issue a summons in the form 
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of a federal court order. But as in the state systems, the clerk’s 
office would issue the summons as a matter of course without 
any preliminary review by the court before an order to appear 
was issued.

In an article published a year after the new federal rules 
were adopted, Dean Clark described the new system succinctly 
but without any apparent awareness of the problems that 
this new hybrid had created: “You start a suit by taking your 
complaint to the clerk, and the clerk issues the summons and 
the summons and complaint are served by a marshal.”100 There 
was no attention at all to the incentive structure for strike 
suits created or the constitutional issues of ordering someone 
to report to court to answer even implausible charges. In fact, 
with evident impatience at what he evidently regarded as the 
unthinking conservatism of the bar over anything with which 
they were unfamiliar, Clark described the final compromise as 
“long on dignity” and adopting “the original procedure in the 
Federal Courts” merely because “that was the more familiar 
system throughout the country.”101 An outline found in the 
Clark papers at the Yale University library for a September 
1937 speech to the ABA by the Chair of the Rules Committee, 
former Attorney General William D. Mitchell, tells essentially 
the same story.102

In fact, however, Clark was misstating the reasons that 
at least some members of the bar wanted to keep the court 
in the loop for reasons more substantive than mere “dignity.” 
Irvin H. Fathchild, a prominent Chicago attorney, argued in 
his comments, also found in the Clark Papers at Yale, that 
requiring a summons to emanate from the court, rather than 
from a private party, would eliminate a lot of suits “which 
never would have been filed if the court filing was required as 
an official step in litigation.”103

The drafters of Rule 4 were forced by opposition from the 
bar into a political compromise that amalgamated two different 
systems into a new hybrid that is constitutionally unsustainable. 
Under the option originally proposed and preferred by the 
drafters of the rules, Rule 4 would have incorporated the 
New York system for initiating a lawsuit. That private system, 
like that used by most states, is constitutional and does not 
involve the flaws in the current federal system identified in 
this Article. Under the New York system (both then and now), 
state power does NOT become involved in ordering someone 
to court without assessing the bona fides of a proposed lawsuit. 
Rather, the service of the complaint is a private act performed 
by an agent of the prospective plaintiff and merely notifies the 
prospective defendant that the action is about to be brought, 
how to appear to answer it, and what the potential consequences 
of failing to appear might be. As Clark correctly described it in 
his 1939 article, under the New York system, “the Court [is] 
not in the case until some action is asked of it.”104

That fundamental difference between the federal practice 
of issuing a writ of summons as a court order, and the practice 
in many of the states of merely providing a private notice of 
suit from the plaintiff’s attorney, was explained in 1904 in Leas 
& McVitty v. Merriman105:

[T]he word “process,” as used in Rev. St. § 911 [the 
successor to the 1792 Federal Process Act quoted above], 

means an order of court, although it may be issued by the 
clerk. The summons in a common-law action, which is, I 
think, a “process,” in the name of the court commands the 
sheriff or marshal to summon the defendant, etc. Johnston’s 
Forms, p. 1. The writs of scire facias, fieri facias, habeas 
corpus, subpoenas for witnesses, subpoenas duces tecum, 
writs of certiorari, supersedeas, attachments, and of venire 
facias are all commands or orders of court that something 
be done. In equity the writ of subpoena, and in criminal 
cases the bench warrant, command that something be 
done. Now, the notices under the Code are in no sense 
commands or orders of court. They are mere notices that the 
plaintiff will on some specified rule day file the declaration, 
or make a motion in court. . . .

In several of the states a summons in an action may be 
issued by the plaintiff’s attorney. See 19 Am. & Eng. Ency. 
(1st Ed.) p. 222, notes, and cases cited supra. And in at 
least the majority of such states it is held that a summons 
is not a process. This conclusion is based on the fact that in 
such states the summons is not issued by the court, and is not 
an order of court.

For example, you can find the current New York state form 
of summons, which is like that in many states, at the top of the 
next page.106 Note that the NY summons, unlike the federal 
one, is not signed by the court, but merely by the attorney for 
the plaintiff. In addition, the summons is not served by an 
officer of the state such as a federal marshal, but rather may be 
served by any person over eighteen who is not a party of the 
action.107 Most importantly, the New York form of summons 
is NOT a court order to appear. Rather, it is merely notice by 
the plaintiff’s attorney that if the person sued fails to appear, 
the plaintiff intends to apply to the court for a judgment by 
default against them. Private notice of the general form “I am 
about to sue you and here’s how that works” does not raise 
the federal constitutional issues of delegating state power to 
private individuals, or of the state seizing someone without a 
reasonable basis to do so, or of a deprivation of property by 
the state without due process of law, which are all raised by the 
federal system of a court issuing an order to someone to appear 
without determining that there is a reasonable basis to do so. All 
of these constitutional issues depend upon state action, which is 
not present in the typical state system for issuance of summons 
by the plaintiff’s attorney because the court is not involved 
until later. By contrast, under the federal system, “behind that 
innocent-looking piece of paper titled ‘Summons’ stands the 
full coercive power of the State.”108

After service in the typical state system, the complaint is 
“returned” to court, and the lawsuit and the state’s involvement 
begins. If the defendant declines to appear and answer, the state 
may enter a default judgment against the defendant. But note 
that entering default judgment is a judicial act, performed by 
a judge or sometimes a clerk acting under judicial supervision. 
And most importantly for our purposes, a default judgment 
may NOT be entered without state scrutiny of the bona fides 
of both the law and the facts.109 Thus, unlike the federal system 
created by the 1938 rules, the system of summons by private 
notice as opposed to court order in effect in New York and many 
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other states does NOT involve state power at the initial stage 
of serving a complaint, but rather only after the complaint is 
returned to court and the state decides whether or not to enter 
a default judgment.110

It has long been recognized that federal and state practices 
for commencing a lawsuit are fundamentally different. The 
leading case is Dwight v. Merritt.111 In that case, a hapless New 
York lawyer attempted to initiate a lawsuit in federal court using 
the New York practice for private issuance of summons signed 
by the attorney rather than the court. The court held, however, 
that the federal statutory requirement for the court to issue an 
order of summons was a jurisdictional requirement:

In this case an attempt has been made to commence a suit 
at common law, in this [federal] court, by serving on the 
defendant a paper purporting to be a summons, in the form 
prescribed by the statute of New York, for commencing 
a civil action. It is signed by the plaintiffs’ attorney, but 
is not under the seal of the court, nor is it signed by the 
clerk of the court. Section 911 of the Revised Statutes of 
the United States provides that ‘all writs and processes 
issuing from the courts of the United States shall be under 
the seal of the court from which they issue, and shall be 
signed by the clerk thereof.’ A summons, or notice to the 
defendant, for the commencement of a suit, is certainly 
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process, quite as much as a capias or a subpoena to appear 
and answer is process. The statute intends that all process 
shall issue from the court, where such process is to be held 
to be the action of the court, and that the evidence that it 
issues from the court and is the action of the court shall 
be the seal of the court and the signature of the clerk. It is 
clear that a signature by the plaintiffs’ attorney, without a 
seal, and an issuing from the office of such attorney, cannot 
be substituted.112

For our purposes, the important point is that Rule 4 as it 
now exists is a sharp departure from the methods of initiating 
a lawsuit that prevailed historically in both the federal and state 
systems. In the federal system, summons was an official court 
order to appear, but it was preceded by a preliminary review by a 
court official to determine that it was justified. In the typical state 
system, summons was a private action by the plaintiff’s lawyer 
merely to put the prospective defendant on notice.113 The state 
did not become involved until later, when the state decided based 
on the facts and the law whether a default judgment was justified. 
The new federal system of 1938 in which the government MUST 
order the defendant to appear regardless of the merit or lack 
thereof of the plaintiff’s claims was neither fish nor fowl.

The federal rules drafters in 1938 certainly must have 
known that they were abrogating a long tradition by making 
the issuance of a court order of summons automatic and 
nondiscretionary in Rule 4.114 With cryptic understatement, 
the 1937 Advisory Committee Note to Rule 4(b) recites merely 
that “USC, Title 28, former § 721 (now § 1691) (Sealing and 
testing of writs) is substantially continued insofar as it applies 
to a summons, but its requirements as to teste of process are 
superseded.”

One might question how honest a characterization it was 
for the drafters to say that Rule 4(b) “substantially continued” 
the provisions of the 1792 statute. Rule 4(b) actually totally 
abrogated long-standing judicial discretion not to issue a 
summons and delegated the decision to summon someone 
to court instead to the person suing (or more practically, the 
plaintiff’s lawyer). This fundamental shift to put state power in 
private control was not even mentioned in the 1937 Advisory 
Committee note.

No one seems to have noticed or raised any controversy as 
this aspect of the new rules made their way through the process. 
Nor did anyone note the constitutional issues (which, in fairness, 
did not become prominent until the “due process revolution” of 
the 1970’s). After the rules were adopted, several of the drafters 
wrote law review articles and delivered speeches describing the 
significant changes wrought by the new rules. None of these 
shows any awareness that a fundamental change had been 
made in the incentive structure for litigation by delegating 
the unsupervised power to private parties to issue court orders 
requiring others to appear in court to answer charges.

In a 1939 article provocatively titled, “Fundamental 
Changes Effected by the New Federal Rules,”115 Charles E. 
Clark, then-Dean of Yale Law School and Reporter for the Rules 
Advisory Committee, began with a telling remark that reveals 
his general approach: “[P]rocedural rules are but means to an 
end, means to the enforcement of substantive justice . . . .”116 

Clark goes on to describe many aspects of the then-new rules 
in detail, but the process for issuing a writ of summons receives 
only the briefest passing mention: “You start a suit by taking 
your complaint to the clerk, and the clerk issues the summons 
and the summons and complaint are served by a marshal.”117 
There is no intimation that the phrase “the clerk issues the 
summons” papered over a significant change or that the new 
process in any way impinged upon long-standing traditions and 
constitutional values.

Another academic who also served on the drafting 
committee, Professor Armistead M. Dobie of the University 
of Virginia Law School, later a judge on the Fourth Circuit, 
acknowledged at least obliquely that the court no longer had 
authority to review the complaint before issuing a summons: 
“Process, in the form of a summons, is issued by the clerk as a 
matter of course and is served on the defendant together with a 
copy of the summons.”118 The “as of course” language may have 
been drawn from former Equity Rule 12 of 1912,119 which 
is cited in the 1937 Advisory Committee note to Rule 3.120 
However, it is clear that a subpoena issued under Equity Rule 12 
still required “teste” by the district judge under the 1792 Process 
Act.121 What was significant about the 1938 changes was the 
removal of review by the court before issuance of a court order 
to appear, and thereby the implicit repeal of the 1792 statute 
by the adoption of Rule 4.

In abolishing review of complaints by judges and the 
clerk’s office prior to service in 1938, the drafters of the federal 
rules may have felt that they were striking a blow to reduce 
formalism and legal technicalities and to insure that cases would 
be decided on their merits. But this “reform” brings to mind 
Coleridge’s admonition quoted in the epigraph that “[e]very 
reform, however necessary, will by weak minds be carried to an 
excess, that itself will need reforming.”122 It is one thing to say 
that the clerk’s office should not reject complaints for formal 
defects that do not affect substantive rights, and quite another 
to provide that a court order of summons must be issued at the 
behest of a self-interested private party in every case without any 
regard to the merits of the claims presented. A more sensible, 
moderate amendment to Rule 5 in 1993 specifically prohibited 
the clerk’s office from rejecting papers for formal defects.123 
But that moderate approach of overlooking formal defects was 
not the approach adopted in the 1938 rules, which instead 
completely eliminated judicial involvement in issuing court 
orders to appear and defend.

The change in attitude toward “largely groundless claims” 
(in the words of Twombly) before and after the 1938 rule 
changes is palpable. In a 1933 decision, the Tenth Circuit had 
proclaimed:

A court has inherent power to determine whether its process 
is used for the purpose of vexation or fraud, instead of the 
single purpose for which it is intended-the adjudication of 
bona fide controversies. It is the duty of the court to prevent 
such abuse, and a dismissal of the cause is an appropriate 
way to discharge that duty.124

A few years later, however, under the aegis of new Rule 4, the 
focus had shifted away from preventing abuse of the court’s 
processes to enforcing the newly-created “right” under Rule 4 
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for every plaintiff to have her complaint served on whatever 
persons she wished to sue, regardless of patent lack of merit or an 
evident purpose to harass. An illustrative case is Dear v. Rathje, 
a 1973 per curiam decision by the Seventh Circuit.125 That case 
involved a vindictive ex-wife who filed numerous pro se cases 
against her ex-husband and his new wife, as well as picketing 
his place of employment. The immediate complaint in question 
was a civil rights claim in federal court against the state court 
judge who had previously enjoined her from picketing her 
former husband’s place of employment, as well as the lawyer 
who had represented the husband in that prior case, and the new 
wife as well. The clerk’s office referred Ms. Dear’s complaint to 
a district judge, who after taking judicial notice of a “series” of 
Ms. Dear’s numerous prior cases against her ex-husband and 
others allegedly acting in concert with him to conspire against 
her, dismissed the case sua sponte prior to service.126

The Seventh Circuit reversed, stating:

It appears that a pattern of practice has developed in 
the Clerk’s office in which summons are not issued 
[automatically without review] when a pro se complaint 
is filed. . . . We do not need to reach the issue of whether 
the practice is constitutional since it is possible to decide 
the appeal on other grounds. The practice here . . . is 
in clear conflict with Rule 4(a)[now (b)], Fed.R.Civ.P. 
which imposes a duty on the Clerk to issue the summons 
“forthwith.” [citations omitted] We are not unsympathetic 
with the plight of the district courts as they face growing 
numbers of “professional litigants.” We also understand the 
reluctance of its judges to have their courts used as a tool 
for harassment of public officials and others. But . . . it is 
not for a United States district court to resolve the problem 
by cutting off pro se litigation at the wellspring.127

While the Seventh Circuit may have had a good point about 
a local rule that singled out pro se cases for special review, the 
rest of its opinion is shallow and one-sided. The opinion only 
considers the “right” of the plaintiff under the language of Rule 
4 to have a summons issued “forthwith,” but fails to weigh in 
the constitutional balance the countervailing privacy interests 
of those being sued not to be harassed by being required by the 
state to answer baseless charges.

As a result of the appellate court decision enforcing 
the terms of Rule 4, Mr. Dear, his lawyer, his new wife, and 
the state court judge who had ruled in his favor in the prior 
injunction case were required to endure eighteen more months 
of litigation, from September 25, 1973 to March 17, 1975, 
when the district court finally granted summary judgment for 
all defendants.128 There is no record of the expense involved, 
but we do know that two law firms and two lawyers from the 
Attorney General’s office all appeared in the case, and that the 
ex-husband, Ralph Dear, was eventually forced into default 
because he lacked the financial resources to answer all of his 
ex-wife’s numerous lawsuits.129

In granting summary judgment, the district judge 
observed that the suit against Mr. Dear’s new wife was totally 
groundless: “This action is nothing more than an aftermath 
of a domestic controversy between plaintiff and her former 

husband. Plaintiff made Ralph C. Dear’s new wife a defendant 
but made no allegations against her, merely charging that 
she was a conspirator.”130 Almost equally groundless was the 
claim that the attorney had acted under color of state law in 
representing Mr. Dear, or that the state court judge lacked 
judicial immunity for rulings made in the ordinary course of 
business, even if erroneous.131

All told, this totally groundless lawsuit by a vindictive 
ex-wife lasted over three-and-a-half years—from August 14, 
1972, when the original complaint was filed, until March 16, 
1976, when the Court of Appeals finally summarily affirmed 
the summary judgment.132 And this case was merely one of a 
long “series” that she filed against her ex-husband and anyone 
unlucky enough to be associated with him. But under the rigid 
command of Rule 4, the Seventh Circuit held that a federal 
court was now powerless to prevent its processes from being 
used as an instrument of abuse by a woman scorned.

Neither Mitchell, Clark, Dobie, nor any of the others 
involved in drafting the 1938 rules gives any indication of any 
awareness that they had fundamentally altered the incentive 
structure of civil litigation, with far-reaching consequences of 
constitutional dimension. None of the drafters of the Federal 
Rules of Civil Procedure seems to have paid any attention to 
the economic incentives for the law business that their work 
was creating.133 In particular, they seem totally unaware of the 
“increment of the settlement value” that they were creating in 
Rule 4 by giving “a plaintiff with a largely groundless claim” 
the “right . . . to take up the time of a number of other people” 
(in the words of the Supreme Court in Twombly134).

Sixty years after Rule 4 was adopted, in the 1998 re-
codification of the United States Code, portions of the statute 
passed by the First and Second Congresses relating to court 
control over issuance of writs of summons were quietly deleted 
from the statute books on the grounds that they had been 
“superseded” by the adoption of Rule 4(b) in 1938.135 The small 
portion of the original 1792 law about testing of process by 
the judge before issuance that is still on the books today136 is a 
pale shadow on the original passed by the first two Congresses; 
today the requirement for teste of process is formalistic137 and 
performed as a ministerial act by the clerk’s office without any 
judicial involvement or discretion; instead, the operative rule 
that the clerk “must” issue a summons at the behest of a private 
party is provided by Rule 4(b) rather than the statutes passed 
by the first two Congresses.

Whether the adoption of the Federal Rules of Civil 
Procedure by the Supreme Court in 1938 was actually effective 
to “repeal” the provisions of the 1792 statute requiring test of 
process by the judge before issuance depends upon whether its 
provisions are deemed to have provided persons sued with “a 
substantive right,” such as a substantive right to be free from 
being required to answer implausible lawsuits. Under the Rules 
Enabling Act, procedural rules may not modify “any substantive 
right,” but laws in conflict with the rules are “of no further 
force or effect.”138

In addition, it might be argued that the 1938 rule was 
ineffective to repeal the 1792 Process Act because it did not 
go through the constitutional procedures for amending a 
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statute required by INS v. Chadha,139 the legislative veto case. 
Several courts and commentators have noted the apparent 
inconsistency between the Rules Enabling Act provisions for 
invalidating inconsistent statutes and Chadha. In 1988, when 
the Rules Enabling Act was last reauthorized by Congress, the 
House questioned including the provision about superseding 
inconsistent statutes on the grounds that it violated Chadha’s 
requirements for bicameral passage and presentation to the 
President for a possible veto.140 The Senate did not concur, 
however, and the provision was restored.141 Subsequently, a 
unanimous panel of the Fifth Circuit Court of Appeals noted 
but did not reach the issue, stating as an alternative rationale for 
its statutory construction that the Rules Enabling Act’s provision 
for superseding statutes “approaches a violation” of Chadha and 
“would strain the Constitution’s limits on the exercise of the 
legislative power.”142 The issue has never been squarely decided 
by the Supreme Court. It was noted in passing, however, in 
Clinton v. City of New York,143 the line item veto case. There 
the federal government argued unsuccessfully that the line item 
veto should be constitutional by analogy to the Rules Enabling 
Act, but the Supreme Court distinguished the two situations, 
albeit not altogether persuasively.144

It may be that the Supreme Court might not apply the 
principles of Chadha full-force to the repeal of statutes by 
procedural rules because of the Court’s own role in promulgating 
rules of procedure for the lower federal courts. A full exploration 
of that interesting issue would require an article at least as long 
as this one. But for present purposes it is enough to indicate that 
the issues raised by this Article could be raised in litigation as well 
as through the rules amendment process. A person summoned 
to appear in court pursuant to Rule 4 by a summons that had 
not been tested pre-service for plausibility by a judge could 
argue that the 1792 Process Act requiring all writs including 
the writ of summons to bear the “test” of a judge remains in 
effect, both because it created a “substantive right” not to be 
required to come to court to answer patently frivolous claims, 
but also because the purported nullification of this portion 
of the 1792 Process Act by Rule 4 did not go through the 
constitutional process required by Chadha for amending or 
repealing a statute.

In the next three sections, I argue that the 1938 change 
to eliminate Pre-Service Plausibility Determinations, even 
if superficially legal under the Rules Enabling Act, was 
unconstitutional as well as unwise.

B. Rule 4(b) Unconstitutionally Seizes Persons and Property.

The Fourth Amendment guarantees, “The right of the 
people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be 
violated . . . .”145 This is an important protection for that most 
fundamental of all rights: the right of privacy; the right to be 
left alone without intrusion by the government except when 
reasonably justified.

It is a basic requirement imposed by the Fourth 
Amendment that, absent exigent circumstances, the government 
must obtain a search warrant from a neutral judicial officer who 
independently verifies that there is a substantial basis to proceed 
with a governmental intrusion.146 Presently, however, there is no 

parallel requirement for independent judicial verification of the 
minimal bona fides of a civil claim before someone’s time and 
money are “seized” through a summons to appear and defend 
in a civil case in federal court.

The Fourth Amendment applies to civil as well as criminal 
cases. 147 For much the same reasons that we require a showing 
of either probable cause or reasonable suspicion in criminal 
cases, we should not require fellow citizens to come to court 
and answer charges made against them without verifying that 
there is a reasonable and credible basis for the government to 
impose this substantial cost and inconvenience of being involved 
in a lawsuit. And yet the government arbitrarily imposes that 
very substantial burden and inconvenience on citizens based on 
the unverified say-so of a single person without any attempt to 
corroborate his claim or verify his credibility. The government 
could not obtain a warrant to search your home, a much lesser 
intrusion on your privacy than making you a defendant in a 
lawsuit, based solely on the uncorroborated claims of a single 
informant who had not been shown to be credible. Rather, 
except in exigent circumstances, an independent judicial official 
must verify that the facts provide a substantial basis to credit 
the informant’s story.148 Yet we do not impose a similar minimal 
requirement of reasonableness before someone’s time and 
property are seized by the government via an order of summons 
to appear in a civil case.

The Supreme Court has never ruled on the constitutionality 
of this aspect of Civil Rule 4,149 and there are no court of appeals 
cases on point. The case that comes closest is Williams v. Chai-
Hsu Lu.150 There, in the context of a §1983 damage action 
against state process servers, the Eighth Circuit announced 
the ipse dixit that “[a] court’s mere acquisition of jurisdiction 
over a person in a civil case by service of process is not a seizure 
under the fourth amendment.”151 But that pronouncement 
was not accompanied by any analysis, nor was the argument 
made or ruled upon that the state has an obligation to conduct 
a preliminary inquiry into the bona fides of a civil claim before 
summoning a person sued to answer. Moreover, to the extent 
that the court offers any analysis at all, it is one-sided and invalid. 
The issue is not that the “mere acquisition of jurisdiction over 
a person” in a metaphysical sense constitutes an unreasonable 
seizure; the New York practice of giving private notice that suit 
is about to be brought is part of a state-sanction process for 
acquiring jurisdiction over a person, but it does not involve 
a governmental order to appear. On the contrary, one is free 
if he or she so chooses to ignore the case and rely on whether 
the plaintiff can prove a sufficient prima facie case to obtain a 
default judgment. Under the state practice, one is not ordered 
by the government to appear and defend, but rather merely 
given notice of the right to do so.

The constitutional “seizure” results from the federal 
government’s additional actions in imposing an official 
requirement to come to court and to expend resources (either 
in time or money, and usually both) to answer—upon pain of 
substantial official financial sanctions—without any attempt to 
verify that there is a reasonable basis for doing so. An official 
document signed and sealed by the court tells you that you 
“must” answer and that if you fail to do so, default judgment 
“will” be entered for the amount sought in the complaint. That 
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is not a polite invitation, nor merely a notice of actions being 
taken against you by another private party. Rather, it is an 
unmistakable command from the state, backed by a threat of 
official sanctions if you disobey. 152

Lower court cases such as Williams v. Chai-Hsu Lu, 
supra, holding that a civil summons is not a “seizure” in the 
constitutional sense also ignore the established body of Fourth 
Amendment law defining “seizures.” The conventional legal 
test for whether a Fourth Amendment “seizure” has occurred is 
whether, under all the circumstances, a reasonable person would 
conclude that someone has been deprived of his freedom by 
the state, or alternatively is free to go on about his business as 
he chooses.153 For example, a roadblock designed to halt a car 
chase has been held to constitute a “seizure,” even though the 
fleeing suspect was not physically placed under arrest.154 It is the 
state’s intentional restriction of a person’s freedom of movement, 
and not the particular means chosen by the state to accomplish 
the restriction, that defines a “seizure” in the constitutional 
sense.155 As Justice Scalia explained for a unanimous Supreme 
Court in the 1989 roadblock case, Brower v. County of Inyo, a 
command by an officer of the state that is intended to restrict 
someone’s freedom of movement with which they comply is a 
“seizure” in the constitutional sense:

It is clear, in other words, that a Fourth Amendment 
seizure does not occur whenever there is a governmentally 
caused termination of an individual’s freedom of movement 
(the innocent passerby), nor even whenever there is 
a governmentally caused and governmentally desired 
termination of an individual’s freedom of movement (the 
fleeing felon), but only when there is a governmental 
termination of freedom of movement through means 
intentionally applied. . . . This analysis is reflected by our 
decision in Hester v. United States, 265 U.S. 57, 44 S.Ct. 
445, 68 L.Ed. 898 (1924), where an armed revenue agent 
had pursued the defendant and his accomplice after 
seeing them obtain containers thought to be filled with 
“moonshine whisky.” During their flight they dropped 
the containers, which the agent recovered. The defendant 
sought to suppress testimony concerning the containers’ 
contents as the product of an unlawful seizure. Justice 
Holmes, speaking for a unanimous Court, concluded: “The 
defendant’s own acts, and those of his associates, disclosed 
the jug, the jar and the bottle and there was no seizure in the 
sense of the law when the officers examined the contents of 
each after they had been abandoned.” Id., at 58, 44 S.Ct., 
at 446. Thus, even though the incriminating containers 
were unquestionably taken into possession as a result (in the 
broad sense) of action by the police, the Court held that no 
seizure had taken place. It would have been quite different, 
of course, if the revenue agent had shouted, “Stop and give us 
those bottles, in the name of the law!” and the defendant and 
his accomplice had complied. Then the taking of possession 
would have been not merely the result of government action 
but the result of the very means (the show of authority) that 
the government selected, and a Fourth Amendment seizure 
would have occurred.156

The official summons in a civil case is the direct written 
equivalent of the Supreme Court’s hypothetical revenue agent 

shouting, “Stop and give us those bottles in the name of the 
law,” which the Supreme Court specifically and unanimously 
states is “a Fourth Amendment seizure.” The subsequent cases 
also stand for the proposition that a command by the authorities 
is enough to constitute a “seizure” in the constitutional sense 
if it is followed by compliance even though no physical force 
is used.157 “An arrest requires either physical force . . . or, where 
that is absent, submission to the assertion of authority.”158

The summons in a civil case certainly meets these criteria 
for “submission to [official] authority.”

Well into the sixteenth century, . . . the writ of capias ad 
respondenum . . . directed the sheriff to arrest defendants 
and bring them before the court. Today service of process 
substitutes for bodily seizure, but behind that innocent-
looking piece of paper titled “Summons” stands the full 
coercive power of the State.159

No reasonable person reading the standard form summons 
reproduced above could conclude that the person receiving it 
was free to go on about his business. The official-looking form 
bearing an official seal explicitly informs the recipient that 
untoward legal consequences will be visited upon him or her 
by the state if he or she does not do exactly as commanded—
”default judgment will be entered against you for the relief 
demanded in the complaint,” which is generally a tidy sum 
designated by the person suing, again without any review 
for reasonableness by the state. For example, in one case that 
made the headlines recently, a D.C. administrative law judge 
sued his local cleaners for $67 million for allegedly losing his 
pants.160 It is indefensible for the state to issue an official threat 
to one of its citizens that it will impose $67 million in financial 
penalties if he or she fails to show up in court to answer a lawsuit 
over a lost pair of pants without any attempt to confirm that 
the sanctions threatened are reasonably proportional to the 
questions at issue.161

The most thoughtful exploration162 in modern jurisprudence 
of whether a summons constitutes a constitutionally-protected 
“seizure” under the Fourth Amendment is Justice Ginsburg’s 
1994 concurring opinion in Albright v. Oliver.163 There, after 
an extensive review of the common law precedents and history, 
Justice Ginsburg squarely concluded that a person “is equally 
bound to appear and is hence ‘seized’ for trial, when the state 
employs the less strong-arm means of a summons in lieu of 
arrest.”164 That happened to be a summons in a criminal case, 
but there is no reason why a summons to appear in a civil case 
would be any less a “seizure” in the constitutional sense than a 
summons to appear in a criminal case.

It should be noted, however, that Criminal Rules 4(a) 
and 9(a), unlike their civil counterpart, have long required a 
preliminary determination of reasonableness before the state 
issues a summons requiring someone to appear and defend 
against criminal charges even though no physical arrest is 
involved.165 Similarly, no adverse consequences can be visited 
on an individual for ignoring an IRS summons until a court 
determines that it is reasonable and enforces it.166 And the 
courts will not enforce an administrative subpoena unless it 
is determined by a neutral magistrate that it is “reasonable” 
to require a response.167 In some circumstances, it has even 
been held that reasonableness requires shifting the costs of 



November 2011	 123

compliance to the inquiring agency.168 But there is no parallel 
requirement that the courts must assess the reasonableness 
of a civil claim before they compel the person sued to report 
to court to respond. Nor is there presently a requirement or 
practice to make someone whole after the fact, even if the claim 
is speculative or turns out to be unfounded.

Civil Rule 4 not only unreasonably “seizes” the person 
of the defendant by requiring him or her to come to court to 
defend, either personally or through an attorney, without any 
prior determination by the state that is reasonable to compel 
him or her to do so, but it also at least arguably “seizes” the 
defendant’s property169 by requiring him or her to expend defense 
costs without any prior attempt by the state to determine that 
the financial imposition is justified. However, the deprivation 
of property is probably more properly analyzed under the Due 
Process Clause, as discussed in the next section.

C. Rule 4(b) Unconstitutionally Deprives Persons Sued of Property 
Without Due Process of Law.

The Fifth Amendment provides two separate protections 
against economic impositions by the federal government: 
the Takings Clause and the Deprivations Clause.170 The 
Deprivations Clause, which Rule 4 violates, is broader than the 
Takings Clause 171 (which Rule 4 generally does not violate172), 
and their purposes are different. The Takings Clause applies if, 
but only if, property is confiscated by the government for public 
use. On the other hand, the Deprivations Clause provides that 
the protections of procedural and substantive due process must 
apply before anyone may be “deprived” of use or control of their 
property by the government, whether or not it is taken for public 
use by the state. The core purpose behind the Deprivations 
Clause is to insure that a “legitimate governmental purpose” 
justifies an imposition on citizens causing them trouble and 
expense.173 Rule 4 is deficient in that the government makes no 
attempt whatsoever to verify that there is a legitimate reason to 
order someone to answer in court before doing depriving them 
of property by requiring them to expend resources to answer 
charges in court.

The key element that triggers the Deprivations Clause is 
that someone is denied possession or use of money or another 
recognized form of property174 by the state. Thus, the Fifth 
Amendment guarantee against deprivations of property without 
due process of law has repeatedly been held to apply to situations 
in which the state imposes costs or requires payments to third 
parties: for example, a unilateral EPA order requiring a company 
to spend money to clean up a Superfund site unquestionably 
constitutes a “deprivation” of property, although four circuits 
have now held that the procedure does not violate due process 
because it is reasonable and provides for a pre-deprivation 
judicial hearing.175 Similarly, by requiring someone who is 
sued to expend resources to answer charges in court, the state is 
clearly imposing costs and thereby “depriving” the person sued 
of property so as to trigger due process protections. This is true 
whether they hire counsel, or merely pay for the transportation 
costs and paper to represent themselves pro se (although of 
course the magnitude is greater when counsel is employed). 
The costs imposed by litigation are not trivial. According to 
the Federal Judicial Center, the average cost of a case in 2009 

was $15,000,176 although, unsurprisingly, the costs varied in 
proportion to a number of variables.177

Deprivations of property are not necessarily illegal; they 
merely must comply with due process, which means that 
they must be substantively reasonable and accompanied by 
procedures appropriate to the circumstances. What is unusual 
about current Rule 4, however, is that the government forswears 
any inquiry into the reasonableness of its actions before it 
imposes substantial economic costs on the putative defendants. 
This unthinking imposition of economic costs on the persons 
sued without providing reasonably available procedures to assess 
the reasonableness of the economic harm imposed by the state 
violates the Deprivations Clause.

Rule 4 sticks out like a sore thumb because it provides no 
pre-deprivation process whatsoever and rarely is a person who is 
wrongly sued reimbursed retroactively for the expenses incurred. 
Rule 4 also arguably offends the equal protection component 
of the Due Process Clause by automatically taking the word 
of one group of citizens as the basis for imposing burdens on 
another group of citizens.178

What process is “due” is of course dependent upon 
the circumstances.179 At the time that the writ of summons 
developed in the 13th century, when few people could read 
or write, much less communicate by email and telephone, 
commanding someone to appear before the King personally in 
order to answer charges may have been the most efficient way to 
determine whether there was a reasonable basis for the claims.180 
But that is no longer the case today, and due process requires a 
system that is tailored to what is reasonably available.

In a long line of cases beginning in Sniadach v. Family 
Finance Corp. of Bay View,181 and extended in Fuentes v. 
Shevin,182 the Supreme Court has held that the Due Process 
Clause constrains the use of other long-established common 
law writs and remedies so that not even a temporary deprivation 
of property by the state is allowed without a prior inquiry 
appropriate to the circumstances.183 The 1975 due process 
decision in North Georgia Finishing, Inc. v. Di-Chem, Inc.184 is 
particularly interesting for our purposes. There, in dicta, the 
Court suggested that the combination of a “detailed affidavit,” 
a determination of facial validity by a “neutral magistrate,” and 
a bond to pay costs for property wrongfully seized pendente lite, 
could be sufficient to satisfy due process.185

The suggestion in Di-Chem that a detailed affidavit, review 
by a neutral judicial officer, and a bond or other procedure to 
compensate the victim for wrongful deprivations would be 
sufficient to comply with due process is also consistent with 
the decision in Mitchell v. W. T. Grant Co.186 That case upheld 
a Louisiana statute permitting a secured creditor with a pre-
existing lien to sequester property pre-judgment. The Mitchell 
Court emphasized the lien-holder’s pre-existing interest in 
preventing dissipation of the previously-encumbered property, 
but also the requirement of a detailed affidavit from which a 
judge could determine a clear entitlement to the writ, plus the 
availability of an immediate post-deprivation hearing with the 
option for damages.187

Civil Rule 4, however, provides none of these three 
constitutionally-required elements that have been applied to 
constrain potential abuse of other common law writs (a detailed 
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affidavit verifying the claim, a neutral judicial evaluation before 
imposing the burden, and a process for compensating the 
victim if the deprivation turns out to be invalid). And, unlike 
Mitchell v. W. T. Grant, the plaintiff in an ordinary civil case has 
no pre-existing lien whatsoever on the defendant’s assets. Nor 
does the theoretical possibility of a suit after the fact for abuse 
of process or malicious prosecution remedy the defect. These 
suits require an additional showing of an improper purpose 
and malice or subjective intent. Merely showing that the suit 
was objectively unfounded and unreasonable is insufficient.188 
Unlike the temporary deprivations of property by common 
law writs found unconstitutional in the Fuentes v. Shevin line 
of cases, the deprivation of property worked by the writ of 
summons is almost always permanent and irreparable because 
under the American Rule, costs are not assessed against losing 
parties in litigation. As a result, the state has a particularly strong 
obligation to provide pre-deprivation procedures.

This line of due process cases from the 1970’s was 
reiterated and clarified in 1991 in Connecticut v. Doehr,189 
in which a unanimous U.S. Supreme Court struck down 
a Connecticut statute that had authorized pre-judgment 
attachment of real estate as security for a pending civil suit 
based on an ex parte judicial determination of probable cause. 
The Connecticut pre-judgment attachment procedure imposed 
a much lesser burden than Civil Rule 4 in that pre-judgment 
attachment typically imposed no actual financial costs on 
the defendant. Instead, it merely consisted of entering a lis 
pendens on the land records, thereby notifying other creditors 
of the pending unrelated claim and establishing the priority 
of the potential judgment creditor in the case under suit.190 
Nonetheless, a unanimous U.S. Supreme Court declared this 
procedure unconstitutional because, without prior notice and 
hearing, or exigent circumstances and a requirement to post a 
bond to make the owner whole afterwards, the state deprived 
someone of private property without due process.191

For our purposes it is particularly relevant that in Doehr, 
Connecticut tried unsuccessfully to defend its statute by 
analogy to the Federal Rules of Civil Procedure, arguing “that 
the statute requires something akin to the plaintiff stating a 
claim with sufficient facts to survive a motion to dismiss.”192 
The U.S. Supreme Court unanimously rejected Connecticut’s 
argument that the plaintiff’s unverified say-so in enough detail 
to survive a motion to dismiss was sufficient to justify even 
the temporary deprivation of control of real property resulting 
from a pre-judgment attachment. The Doehr Court applied 
the modern due process framework that had developed since 
Snaidach and its progeny for balancing competing private 
and public interests against the risk of error under Mathews v. 
Eldridge.193 The Doehr Court explained:

[T]he statute presents too great a risk of erroneous 
deprivation under any of these interpretations. . . . 
Permitting a court to authorize attachment merely because 
the plaintiff believes the defendant is liable, or because the 
plaintiff can make out a facially valid complaint, would 
permit the deprivation of the defendant’s property when the 
claim would fail to convince a jury, when it rested on factual 
allegations that were sufficient to state a cause of action but 

which the defendant would dispute . . . . The potential for 
unwarranted attachment in these situations is self-evident 
and too great to satisfy the requirements of due process 
absent any countervailing consideration.

. . . It is self-evident that the judge could make no 
realistic assessment concerning the likelihood of an action’s 
success based upon these one-sided, self-serving, and conclusory 
submissions.194

Applying this same analysis to the much more substantial 
deprivation of property worked by Civil Rule 4—the costs of 
defense imposed on every person sued, “merely because the 
plaintiff believes the defendant is liable”—should lead to exactly 
the same result. Moreover, Doehr stands for the proposition that 
more is required than “one-sided, self-serving, and conclusory 
submissions,” such as those in a typical complaint.

Significantly, this line of due process cases was decided a 
generation after Civil Rule 4 was written, and as far as I have 
been able to determine, the provisions of Rule 4 have never been 
seriously reconsidered in light of them. It is not apparent why 
a requirement to spend money to answer charges in a civil case 
based on the unverified say-so of a would-be creditor should be 
any different than the pre-judgment attachment of real property 
based on the unverified say-so of a would-be creditor that was 
struck down as unconstitutional in Connecticut v. Doehr, supra. 
Connecticut’s pre-judgment attachment statute contained 
substantially more protection against arbitrariness 195 than are 
currently provided by Civil Rule 4.

It is also interesting that four Justices in Doehr went on 
to opine that when exigent circumstances do not permit a 
hearing, a bond to reimburse a person wrongfully deprived of 
his property might be constitutionally required. 196 This strongly 
suggests that so-called “cost shifting”197 may be constitutionally 
required in situations where courts allow plaintiffs to conduct 
“fishing expedition” discovery to determine whether they have 
a valid cause of action, but the plaintiff is unsuccessful in doing 
so.198 The other five Justices did not disagree; they simply felt 
that it was unnecessary to address that issue in the case before 
them.

For the same reason that the Supreme Court has held that 
other common law writs and remedies such as replevin and 
garnishment must be disciplined by the Due Process Clause, so 
too the writ of summons should be issued only after the state 
verifies that a deprivation of the proposed defendant’s property 
is justified by the plausibility of the plaintiffs’ claims.

D. Rule 4(b) Unconstitutionally Delegates Governmental Power 
to Private Parties.

The decision to order someone to come to court to answer 
charges is undeniably an exercise of state power, as pointed 
out by Philip Howard above.199 Rule 4, however, makes the 
issuance of a federal civil summons a ministerial act by the 
court clerk.200 It thereby delegates an important exercise of state 
power to private individuals in violation of the constitutional 
provision that the judicial power is vested in the courts. Worse 
yet, there are no standards that private individuals must satisfy 
in order to exercise this fundamental attribute of state power 
(beyond properly filling out the form of summons, which is a 
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patently insufficient check on this delegation of state power). 
This violates the fundamental constitutional principle that 
government power may not be delegated to private individuals 
without appropriate standards to guide its exercise.201 Far less 
serious exercises of governmental power than issuing a court 
order to participate in a lawsuit have been held to violate the 
principle against delegating government power to private 
individuals. For example, statute statutes that require the 
consent of adjoining property owners to a change in zoning 
classification have been held unconstitutional because they 
delegate governmental powers to private individuals.202

The issue of standardless delegation of governmental 
power to private individuals is particularly objectionable because 
the private actors203 exercising this power, plaintiff’s lawyers, 
have a financial stake in the outcome. If a judge made these 
same decisions of whom to order to court, but had a financial 
interest in nuisance settlements to avoid litigation costs, we 
would instantly recognize a violation of due process.204 But we 
allow plaintiffs’ lawyers with contingent fee arrangements who 
will share in the proceeds of any nuisance settlements to require 
court orders to be issued to any person they choose without 
any control by the court to insure that the order to appear and 
defend has a reasonable basis in law and in fact.

This problem of a delegation of state power to those with 
a financial interest in the outcome is particularly intense when 
plaintiffs’ lawyers are empowered by the state to bring cases that 
do not currently have a valid basis in law or in fact. The rules 
properly allow them to bring such cases in the hope that they 
will later be able to develop a reasonable basis for the claim either 
through facts unearthed in discovery,205 or “by a non-frivolous 
argument for extending, modifying, or reversing existing law 
or for establishing new law.”206 Some of these speculative cases 
are reasonable in terms of the benefits they confer on society 
and probably should be allowed.207

It does not follow automatically, however, that the person 
sued should subsidize the investigation into whether a wrong 
has been committed. In such “reasonable but speculative” cases, 
it should be routine for the plaintiff’s lawyer to pay the costs 
that his or her speculation in litigation futures imposes on the 
persons sued.208 Normally in a market economy those who 
make the decision to invest in an economic opportunity are 
required to pay the costs of the social resources consumed by 
their endeavor. This is thought to create a self-policing system in 
which those who are in the best position to determine whether 
an opportunity is worth pursuing can balance both costs and 
benefits of the activity in which they choose to engage. The 
litigation business is unusual, however, in that a plaintiff’s 
lawyer may externalize a substantial portion of the costs of the 
economic venture that he or she initiates onto the defendant, 
but the attorney and his client obtain all of the benefits if the 
venture is successful. In other contexts, this incentive structure, 
in which one economic actor gets the profits but another 
assumes the risks, has been criticized by economists for creating 
runaway speculation.209

The present system, however, unconstitutionally delegates 
all of these decisions to the plaintiff’s lawyer without any 
standards, supervision, or review by the state and merely with 
the toothless threat of sanctions under Rule 11 if the case turns 

out to be unreasonable. This is another, more subtle version of 
the problem of standardless delegations of government power 
to private individuals discussed above. The policy judgment that 
plaintiffs should sometimes be allowed to bring cases that are 
not well-founded in existing law and/or in the facts currently 
in the plaintiffs’ possession does not mean that decision should 
be delegated to private individuals who have a financial interest 
in the outcome.210 But because this fundamentally judicial 
decision to allow a case to go forward despite the absence of 
sufficient law or evidence to support it has been delegated 
to private parties to be made sub silentio, we currently seem 
to have no problem with allowing plaintiffs’ lawyers with a 
personal financial stake in the outcome routinely to summon 
and impose costs on defendants against whom they currently 
lack sufficient evidence, thereby creating settlement value that 
inures to the personal benefit of the plaintiff’s lawyer. Because 
this occurs “out of sight, out of mind,” judges have no idea how 
common it is for defendants to be extorted by power delegated 
by the state into making payments in cases in which they are 
not legitimately involved.211

The best that can be said for these “something may turn 
up” or “fishing expedition” cases is that they may be filed in 
good faith, but speculatively, by private parties with a financial 
stake in the outcome. A more sinister explanation is that 
experienced plaintiffs’ lawyers know that the many people that 
they are suing may pay nuisance value. They should not be 
condemned for responding rationally to the lucrative economic 
opportunities that the ethical and procedural rules currently 
permit. Traditionally called “strike suits,”212 such cases are filed 
not because of their probability of success on the merits but 
because of the settlement value that they create by imposing 
defense costs on those who are sued. One can debate the 
frequency with which such cases occur, and the size of the dead-
weight loss that they impose on the economy, but one cannot 
logically deny that they exist. In a famous article in 1979, Landes 
and Posner showed formally that even cases with little or no 
prospect of success do create settlement value in proportion to 
the costs of litigation. 213 Empirical data are not very good on 
how large the dead-weight loss to the economy is from such 
cases. One empirical study of employment discrimination cases 
concluded that it makes economic sense for an employer to pay 
at least $4,000 per claim regardless of merit simply to avoid 
costs of defense.214

A strike suit is an “arbitrage” pure and simple: economic 
value is manufactured not by creating anything socially useful, 
but simply by doing a transaction over and over where there 
is a discontinuity between its payoffs and its expected costs.215 
The discontinuity between expected costs and benefits is in 
turn a function of the endemic judicial reluctance to “shift” 
costs of consuming resources in litigation from where they fall 
to those who cause them.216 Judges should not confuse costs 
with penalties. There is nothing punitive about requiring an 
economic actor to pay for resources that are consumed in an 
activity that they undertake to make a profit.217 On the contrary, 
the philosophy behind a market economy is that resources will 
be used most efficiently if those who decide to consume them 
pay the marginal costs of production.218 For the same reasons 
that electricity will be wasted and over-consumed if government 
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requires it to be supplied at a price below the marginal cost 
to make it, litigation will be over-supplied, wasting societal 
resources, if those who initiate litigation pay only a small 
fraction of its cost.

The root of the judicial reluctance to impose the costs of 
litigation on those who are in the best position to determine 
whether the expenditure of resources is justified is in turn 
embedded in Rule 4 and the perverse incentives that it creates: 
judges are required by law and custom to presume that every case 
filed in court is valid until shown otherwise, and the “showing 
otherwise” is expensive.

Although this constitutional defect in Rule 4 is perhaps 
the most clear-cut, it is not desirable to fix Rule 4 by developing 
more constraining standards for when private parties may 
exercise the state power to summon. That was the function that 
the “forms of action” performed until they were abolished by 
the Field Code in New York in 1848, and at the federal level 
by the Federal Rules of Civil Procedure in 1938. By delimiting 
acceptable categories for suit, the state historically constrained 
the basis on which one party could hale another into court. It is 
not desirable to bring back the rigidity of the “forms of action.” 
However, without the forms of action to constrain private 
discretion regarding the basis for suit, the state must now make 
a PSPD, a preliminary inquiry into whether the plaintiff’s claims 
are sufficiently plausible on both legal and factual grounds that 
the state may reasonably require the person sued to answer them 
or routinely award costs afterward.

Courts are already required by statute to do this for civil 
claims brought in forma pauperis. The federal in forma pauperis 
statute provides:

[T]he court shall dismiss the case at any time if the court 
determines that—

. . .

(B) the action or appeal—

(i) is frivolous or malicious;

(ii) fails to state a claim on which relief may be 
granted; or

(iii) seeks monetary relief against a defendant who is 
immune from such relief.219

In a 1989 decision, Neitzke v. Williams,220 a unanimous 
Supreme Court, speaking through Justice Thurgood Marshall, 
explained the rationale for differing treatment between in 
forma pauperis cases and those brought by paying customers 
as follows:

Congress recognized, however, that a litigant whose filing 
fees and court costs are assumed by the public, unlike a 
paying litigant, lacks an economic incentive to refrain 
from filing frivolous, malicious, or repetitive lawsuits. To 
prevent such abusive or captious litigation, 1915(d) [now 
(e)] authorizes federal courts to dismiss a claim filed in 
forma pauperis “. . . . if satisfied that the action is frivolous 
or malicious.” Dismissals on these grounds are often made 
sua sponte prior to the issuance of process, so as to spare 
prospective defendants the inconvenience and expense of 
answering such complaints. See Franklin v. Murphy, 745 

F.2d 1221, 1226 (CA9 1984).221

That was, however, before Iqbal and Twombly. The Neitzke v. 
Williams Court cited with approval Conley v. Gibson’s222 very 
liberal pleading standard that no actionable set of facts could 
be proven under the allegations.223 This standard was later 
specifically disavowed in Twombly.224 The main concern of 
the Court in Neitzke v. Williams seems to have been to make 
sure that poor people were given just as much leeway as rich 
ones to file cases even if they ultimately proved unfounded.225 
This laudable goal of equality between rich and poor litigants 
was achieved by harmonizing in the wrong direction. Paying 
customers should be subject to the same sua sponte review for 
frivolousness before service of process as are their fellow citizens 
who are indigent already are.

The Neitzke v. Williams Court noted the issue whether sua 
sponte dismissals under Rule 12(b)(6), as opposed under the in 
forma pauperis statute, are permissible in a footnote, but did not 
answer it.226 The Court did state in dicta, however, that 

[a] patently insubstantial complaint may be dismissed, 
for example, for want of subject-matter jurisdiction under 
Federal Rule of Civil Procedure 12(b)(1). See, e. g., Hagans 
v. Lavine, 415 U.S. 528, 536 -537 (1974) (federal courts 
lack power to entertain claims that are “so attenuated 
and unsubstantial as to be absolutely devoid of merit’”) 
(citation omitted); Bell v. Hood, 327 U.S. 678, 682 -683 
(1946).227

The question left open by the Supreme Court in Neitzke 
v. Williams regarding the authority of a federal court to dismiss 
sua sponte before service of process in an ordinary case under 
Rule 12(b)(6), as opposed to under 28 U.S.C. §1915(e) in 
an in forma pauperis case, was answered in the affirmative 
by the D.C. Circuit in Baker v. Director, United States Parole 
Commission.228 That per curiam decision is of particular interest 
because the panel included then-Circuit Judges Ruth Bader 
Ginsburg and Clarence Thomas, arguably the most liberal and 
most conservative Justices of the current Supreme Court. They 
both joined Judge Lawrence Silberman in a per curiam opinion 
holding that a sua sponte dismissal prior to service of process 
was proper under Rule 12(b)(6), even in a case not brought 
under the in forma pauperis statute, “where the plaintiff has 
not advanced a shred of a valid claim.”229 Other circuits hold 
to the contrary,230 however, and there is a clear circuit spit that 
will eventually have to be resolved by the Supreme Court. A 
Supreme Court case addressing that circuit split might be a good 
occasion to create the Pre-Service Plausibility Determination 
process advocated by the Article.

Even if the power asserted by the D.C. Circuit in Baker 
to dismiss an occasional case before service sua sponte were to 
be recognized more generally, that would not obviate the need 
for a change to the language of Rule 4 as proposed below.231 
The principal drafter of the Federal Rules of Civil Procedure, 
Charles Clark, sagely pointed out long ago that the rules should 
not only grant judicial power, but especially when they aspire to 
change judicial behavior, they must also explain how and why 
that power is to be used.232 In this instance, the practice that 
the clerk’s office issues the summons automatically without any 
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preliminary determination by the court that it is reasonable to 
require the person sued to answer is so deeply embedded in our 
current practice that a change in rule language is required.

III. The Government Must Verify the Plausibility of Civil 
Claims Before It Orders Persons to Answer Them.

Perhaps the anomalies described above would be tolerable 
if they were unavoidable, but there is a simple solution, which 
is routinely followed in many other areas of our law: the PSPD. 
Before summoning someone to spend a substantial amount of 
time and money defending a lawsuit, a court official should 
make an inquiry appropriate under the circumstances to verify 
that there is a plausible basis for the claim that is sufficient in 
law and fact for it to be reasonable for the state to require the 
defendant to answer. This does not mean that plaintiffs must 
show that they are going to win their lawsuit. It simply means 
that the government has an obligation to satisfy itself that there 
is a sufficiently reasonable basis for the suit so that the state is not 
complicit in fraud or extortion, or is not itself acting arbitrarily 
by ordering the defendant to appear and defend. This minimal 
threshold requirement is not satisfied merely because someone 
fills in their name and address and the name of the person that 
they want to sue on a government form.

Rule 4(b) currently reads as follows:

(b) Issuance. On or after filing the complaint, the plaintiff 
may present a summons to the clerk for signature and seal. 
If the summons is properly completed, the clerk must 
sign, seal, and issue it to the plaintiff for service on the 
defendant. A summons—or a copy of a summons that is 
addressed to multiple defendants—must be issued for each 
defendant to be served.

For the reasons described above, it should be amended 
to read as follows:

(b) Issuance. On or after filing the complaint, the plaintiff 
may present a summons to the clerk for signature and seal. 
If the summons is properly completed, and a magistrate 
judge or district judge determines from review of the 
complaint and other appropriate inquiries that it is 
reasonable to summon one or more of the proposed 
defendants to answer, the clerk must sign, seal, and 
issue it to the plaintiff for service on that defendant. A 
summons—or a copy of a summons that is addressed to 
multiple defendants—must be issued for each defendant 
to be served.

The concept of minimal governmental inquiry before 
imposing a substantial burden on a citizen is not unknown to 
our law. In fact, we honor that principle in every other area of 
law that I can think of—except when summoning someone to 
defend a civil lawsuit under Rule 4 and its state equivalents.

The system of civil procedure creates a series of “hurdles” 
of increasing height that are tailored to the appropriateness of 
moving to the next stage:

(1) At the Rule 4 stage, the proper question is a very modest 
one: whether the case appears to be sufficiently plausible 
that it is reasonable for the state to require the defendant 
to appear and respond to the complaint;

(2) At the Rule 12 stage, the proper question is a different 
one: whether the plaintiff has stated a legally-cognizable 
claim such that it is reasonable to subject the defendant 
to the costs and intrusion of discovery.

(3) At the Rule 56 stage, the proper question is whether a 
sufficient dispute of material fact exists after discovery that 
the case should be heard by the trier of fact.

In Iqbal and Twombly the Supreme Court correctly 
perceived the problem of imposing costs on those sued without 
verifying that there is sufficient merit to the claim to justify 
doing so, but it located the solution in the wrong place, using 
the wrong mechanism. The proper function of the complaint 
in the modern procedural system is to state the plaintiff’s legal 
theories with sufficient particularity that their legal sufficiency 
can be tested via a motion to dismiss. It is impossible in any 
system to maximize two or more variables simultaneously.233 
Ceteris paribus procedural devices work better when they are 
not asked to perform multiple, inconsistent functions. While 
there should be a modest hurdle before the defendant is haled 
into court by the state, it does not necessarily follow that we 
should return to detailed fact-pleading in the complaint. There 
are many well-known deficiencies in a system that requires that 
the plaintiff be in possession of all the facts necessary to take a 
case to trial as a pre-condition to bringing a claim.

Rather than re-invent fact pleading, with all of its well-
known drawbacks and inefficiencies, we should adapt new 
procedural devices as part of Rule 4. These procedures should 
be properly adapted to the purpose of determining whether it 
is reasonable for the state to summon the persons identified 
by the plaintiff and put them to the burden and expense of 
defending a particular claim. That would consist of a two-
pronged inquiry: (1) whether a claim is sufficiently plausible 
based on the available facts and existing law that it is reasonable 
for the state to compel the persons that the plaintiff wishes to 
sue to incur the costs and inconvenience of appearing in court; 
or if not, (2) whether the plaintiff is sufficiently likely to develop 
the necessary facts or law at a later date.234 Some “speculative 
but reasonable” cases should be brought for their broader social 
utility even though the available facts and/or law do not support 
the claim. But it does not follow that (1) the power to bring 
claims that are not currently justified by the available facts or 
the law should be delegated to private self-interested individuals 
without any standards or review by the state; and it also does 
not follow (2) that the costs of the resources consumed in a 
speculative effort to develop facts or law should be subsidized 
by the persons sued regardless of how the economic venture 
ultimately turns out.

A judicial official such as a magistrate judge should engage 
in a preliminary examination of a lawsuit before summoning 
the defendant to respond in order to determine that the lawsuit 
is plausible enough that it is reasonable for the state to put the 
defendant(s) to the time and expense of responding. In many 
instances, this could be done simply by reviewing the complaint, 
particularly if it pleads facts with sufficient specificity and is 
verified under oath or attaches key items of evidence, such 
as the contract or promissory note upon which suit is based. 
Moreover, complaints could identify key pieces of evidence that 
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the plaintiff does not presently have in its possession but hopes 
to obtain through discovery.

The incentives created by advance knowledge that the 
complaint must satisfy a standard of minimal plausibility and 
reasonableness would do more than any word-smithing of 
Rule 8 to ensure that complainants plead cases with reasonable 
specificity. The practice of preliminary judicial review of 
complaints before service in Germany reportedly has exactly 
that effect: those drafting complaints want to put enough in 
them to convince the judicial official reviewing them before 
service that there is a valid basis for suit so that they will summon 
the defendant without further ado:

The expectation of preliminary review helps deter frivolous 
complaints. Yet that review should not deter many 
meritorious complaints, since plaintiffs do not plead at 
their peril. Should the judge have concerns about whether 
the procedural prerequisites are met, or about whether the 
complaint sufficiently substantiates the factual allegations, 
the judge is to direct the plaintiff to clarify the point before 
dismissing the case.235

In situations in which the complaint itself does not 
contain enough information to verify that it is reasonable for 
the government to put the defendant to the time and trouble 
to answer a lawsuit, the reviewing magistrate should telephone 
or invite in the plaintiff’s lawyer for an informal oral conference 
and ask appropriate questions, in much the same way that judges 
and magistrates already do before issuing search warrants. This 
oral conference would be similar to the first status conference 
that is typically held today, in which the judge finds out from 
the parties what the case is about.

The conference, if needed because not enough information 
is provided in support of the complaint, could ordinarily involve 
only the plaintiff’s lawyer to avoid imposing unnecessary 
burdens on the prospective defendants before the state has 
verified that there is a reasonable basis to do so. In appropriate 
instances, the reviewing magistrate could in his or her discretion 
also invite236 in the prospective defendant(s) or consult with 
them by telephone to learn their side of the story.237

For example, a reviewing magistrate tasked with 
determining the bona fides of a claim before service could 
often determine quickly and inexpensively by consulting the 
defendant that many of the putative defendants either did not 
exist or did not manufacture the products in question. Over 
time, reviewing magistrates would develop experience that many 
defendants are often wrongly included in certain kinds of cases, 
and they would start asking this question of plaintiffs’ lawyers. 
To forestall the inquiry, plaintiffs might start determining who 
is involved before they file their cases, and reciting the same in 
the complaints before they file them.

If a reviewing judge or magistrate decides to hold a 
conference rather than sign off on the complaint, the preliminary 
complaint review and verification conference should be on the 
record before a court reporter. A transcript should be made and, 
in accordance with the usual final judgment rule, an appeal 
would be available if the reviewing judge refuses to authorize 
service of the complaint, but not if the judge decides to proceed 
with service.

Plaintiffs should be encouraged by gentle questioning 
about missing evidence to identify in their complaints any 
crucial “missing link” evidence that they anticipate obtaining 
through discovery. For example, a plaintiff might state: “Despite 
having interviewed all of the decedent’s known co-workers, 
I do not currently have product identification evidence for 
8 of the 10 manufacturers named, but I hope to obtain it 
through discovery of their records showing that they sold 
their products to the employers where he worked.” The court 
can then assess whether it is sufficiently likely that the crucial 
evidence will turn up that it is reasonable to go forward. The 
threshold for reasonableness would be lower if plaintiffs’ lawyers 
routinely paid for the costs of inquiries to try to find missing 
evidence.238

As we routinely do in criminal cases, or when courts 
are asked to enforce administrative subpoenas,239 in habeas 
corpus cases, or as many other procedural systems also do 
in civil cases, it is possible for the state to conduct a modest 
preliminary inquiry into the bona fides of cases before the 
state summons the defendant to appear and begin spending 
resources. I argue that minimal preliminary inquiry by the state 
is constitutionally required, but regardless of whether that is the 
case, the constitutional values at stake show that as a matter of 
policy, the rules should require a magistrate judge to conduct a 
preliminary inquiry into the likely merit of a claim before those 
sued are required to answer it. This should be done at the Rule 
4 stage, before the federal government orders the persons sued 
to appear in court and compels them to begin expending their 
resources to answer the claim.

To those who would object that a PSPD is impractical, I 
would remind them that (1) we already do it in many civil cases 
and (2) we did it routinely between 1789 and 1938.
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