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Introduction

Below the ground in Alaska’s Bristol Bay watershed is a 
giant cache of copper, gold, and molybdenum, known 
as the Pebble deposit.1 The Pebble Limited Partnership 

(Pebble) wants to mine it, but a vocal group of opponents, led 
by environmental organizations, wants to stop Pebble.2 In re-
sponse to petitions from Pebble’s opponents, the Environmental 
Protection Agency (EPA) decided to develop an “assessment” 
of the Bristol Bay ecosystem.3 The EPA says it is merely study-
ing the general ways in which mining could potentially affect 
the extensive Bristol Bay salmon fishery.4 But some observers 
are dubious about the EPA’s assessment and predict that the 
agency will use it to support a preemptive “veto” of the Pebble 
mine.5 The EPA denies that the assessment represents any kind 
of regulatory action against Pebble, but the agency is keeping 
open the option of deploying its administrative veto before 
Pebble applies for the permit it must obtain under Section 404 
of the Clean Water Act to begin mining the Pebble deposit.6

Whether the EPA possesses the particular veto authority 
it asserts is an important question, and recent litigation chal-
lenging the EPA’s authority to revoke Section 404 permits may 
leave that question open to interpretation.7 Yet even if the EPA 
survives a legal challenge to its Clean Water Act authority to 
block the mine, basic principles of administrative law should 
counsel the agency to undertake a full evaluation of a specific 
mine proposal before rejecting development of the Pebble 
deposit.8

I. Background on the Pebble Mine

The Pebble deposit is one of the largest copper-gold de-
posits in the world.9 Pebble estimates that mining the deposit 
would yield 80.6 billion pounds of copper, 5.6 billion pounds 
of molybdenum, and 307.4 million ounces of gold.10

Pebble explains that this would increase the nation’s do-

mestic mineral supply at a time when demand for raw materials 
is on the rise, and that it would be a boon for the economy in 
Bristol Bay.11 The mine will bring billions of dollars of invest-
ment to Alaska, says Pebble, and “has the potential to create 
more than 1,000 direct jobs for 25 years or longer.”12 Those 
jobs would be truly “local,” unlike many commercial fishing 
jobs that are filled by people who do not reside in Alaska.13 
The Pebble mine would also provide much-needed work for 
members of local native communities living in the sparsely 
populated Bristol Bay region.14

While Pebble has not finalized its proposal, it understands 
that any mine it builds must be environmentally safe.15 The 
facilities will have to be equipped for long-term reclamation, 
and Pebble acknowledges that it will need to ensure that the 
mine’s tailings storage area will remain structurally sound long 
after the mine shuts down.16

So what’s holding up the mine?  The problem for Pebble 
is that it has been put in the crosshairs of an environmental 
resistance campaign. The mine’s opponents are determined to 
make sure that the Pebble deposit remains untapped.17 To that 
end, they are asking the EPA to invoke a provision of the Clean 
Water Act, known as Section 404(c), and pronounce that the 
area in which Pebble would presumably discharge mine waste 
is off-limits.18 Such a declaration by the EPA would negate any 
opportunity for Pebble to obtain the Section 404 authorization 
it needs to operate the mine.

The EPA responded by producing a report called An 
Assessment of Potential Mining Impacts on Salmon Ecosystems of 
Bristol Bay, Alaska (Assessment).19 The Assessment outlines the 
hypothetical environmental effects of mining in the Bristol 
Bay watershed, primarily focusing on fisheries.20 In its draft 
made available for public comment, the EPA told readers that 
the report “is not an assessment of a specific mine proposal for 
development.”21 The Assessment, however, concludes that the 
Pebble deposit is “the most likely site for near-term large-scale 
mining development in the region,” and much of the agency’s 
analysis seems designed to enable the agency to forecast the 
consequences of allowing the Pebble mine to be built.22
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If the EPA wanted to distance the Assessment from the 
Pebble mine, it failed. The agency received over 220,000 public 
comments on the Assessment, many of which refer to the Pebble 
mine, and nearly all of which discuss the EPA’s authority to 
restrict the use of an area as a disposal site for mine waste.23 It 
seems most commenters believed that the Assessment represents 
more than just a neutral scientific inventory of the Bristol Bay 
watershed, and that it may be used by the EPA in an effort to 
ban the Pebble mine.

Pebble countered the Assessment by submitting extensive 
comments and setting up a website responding to the EPA.24 
There, Pebble criticizes the Assessment for making a caricature 
of the company’s yet-to-be-finalized mine proposal, because 
the EPA’s study does not reflect a modern mine that could be 
permitted under current regulations.25

The Assessment is currently undergoing a second peer 
review.26 In the first round of review, the reviewers instructed 
the EPA to clarify the purpose and scope of the Assessment “to 
correspond to the decisions that the assessment intends to sup-
port.”27 In the meantime, the EPA’s unusual decision to create 
a report analyzing the “hypothetical” impacts of a “real” mine 
that has yet to be formally proposed has led some people to 
wonder what the EPA is hatching, and whether the agency will 
invoke Section 404(c) and pronounce the Bristol Bay watershed 
“untouchable” before Pebble can officially apply for permission 
to build the mine.28 More importantly, many observers are 
asking whether Section 404(c) even allows the EPA to do so.29

II. The Section 404 Permitting Process

Clean Water Act Section 404 “dredge and fill” permits are 
required for projects that involve the discharge of “dredged or fill 
material into the navigable waters at specified disposal sites.”30 
This permit process—which has been called the “centerpiece” 
of Section 404—primarily falls under the regulatory purview 
of the Army Corps of Engineers.31 Pebble will need to secure 
Section 404 approval from the Corps before it will be allowed 
to dispose of any mine waste, so the Section 404 process is es-
sential to the success of the mine.32

Under Section 404(a), the Secretary of the Army (acting 
through the Chief of Engineers) is authorized to issue dredge 
and fill permits in response to “an applicant [who] submits all 
the information required to complete an application for a per-
mit,” and after notice and opportunity for a public hearing.33 
Dredge and fill permits are also subject to evaluation under 
Section 404(c), a provision that some courts have labeled the 
EPA’s veto power.34 That provision reads:

The [EPA] Administrator is authorized to prohibit the 
specification (including the withdrawal of specification) of 
any defined area as a disposal site, and he is authorized to 
deny or restrict the use of any defined area for specification 
(including the withdrawal of specification) as a disposal 
site, whenever he determines, after notice and opportunity 
for public hearings, that the discharge of such materials 
into such area will have an unacceptable adverse effect 
on municipal water supplies, shellfish beds and fishery 
areas (including spawning and breeding areas), wildlife, 
or recreational areas. Before making such determination, 

the Administrator shall consult with the Secretary [of the 
Army]. The Administrator shall set forth in writing and 
make public his findings and his reasons for making any 
determination under this subsection.35

Section 404(c) clearly allows the EPA to determine that 
certain areas are unfit for disposal if discharging dredged or fill 
materials into those areas will have an “unacceptable adverse 
effect” on certain values, such as fisheries.36 The important 
question is one of timing—can the EPA employ Section 404(c) 
before an applicant applies for a permit?

The EPA’s regulations state that the agency may prohibit 
the specification of a disposal site before a permit application 
has been submitted to the Corps.37 And the EPA has in the 
past, though only on rare occasions, prohibited certain areas 
from being used as disposal sites for dredged and fill material 
prior to a permit application being submitted.38

Yet it is not obvious that the EPA’s regulations represent a 
faithful interpretation of the agency’s authority under Section 
404(c). Logic dictates that the EPA will not be able to deter-
mine that a particular discharge of a particular quantity of a 
particular material into a particular place will cause a particular 
harm, unless the agency is faced with a permit application that 
outlines the particular scope of the proposed discharge.39 On 
the other hand, if a permit application is not a predicate to 
employing Section 404(c), then the EPA may enjoy an expan-
sive, free-floating power to blacklist any area (of any size) from 
being used as a dredge and fill disposal site, based on nothing 
but guesswork about the impacts of an actual discharge there. 
Such a reading of the EPA’s Section 404(c) authority runs up 
against the commonsense notion that Congress intended the 
Section 404 permitting process to proceed through the sub-
mission and review of individual applications, and under the 
supervision of the Corps.40

As of the time of this writing, the EPA is standing firm 
on its interpretation of Section 404(c), so the correctness of the 
agency’s view of its powers will probably be settled in court.41

III. Does Mingo Logan Give Clues About the EPA’s Au-
thority to Issue a Pre-Permit Veto?

As far as courts are concerned, a recent case examining 
the EPA’s authority to revoke Section 404 permits adds some 
interest to the question of Section 404(c). The U.S. District 
Court for the District of Columbia, and the U.S. Court of 
Appeals for the District of Columbia Circuit, both engaged in 
a thorough discussion of Section 404(c) in Mingo Logan Coal 
Co. The district court’s reasoning pointed toward cabining 
the EPA’s authority to issue pre-permit vetoes, but the Court 
of Appeals takes a more expansive view of the EPA’s Section 
404(c) powers.42

A. The District Court Viewed Section 404(c) as a Narrow Part 
of a Greater Scheme  

The Mingo Logan case involves the Spruce No. 1 Coal 
Mine in West Virginia.43  Mingo Logan Coal Company re-
ceived a Section 404 permit from the Corps that authorizes the 
company to discharge fill material from the mine into nearby 
streams.44 Four years after Mingo Logan obtained the permit, 
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the EPA withdrew the specification of some of the streams as 
disposal sites, pursuant to Section 404(c).45 The EPA’s decision 
effectively revoked Mingo Logan’s permit because it rendered 
unlawful the discharges which had previously been allowed 
under the permit.46

Mingo Logan brought suit on the ground that the EPA’s 
Section 404(c) authority did not allow the agency to revoke a 
permit that had been lawfully issued by the Corps.47 The district 
court concluded that the EPA’s withdrawal of the specification 
of the streams as disposal sites exceeded the EPA’s Section 404(c) 
authority, for several reasons that are relevant to Pebble.48

Using the familiar Chevron analysis, the district court first 
looked to whether Congress had unambiguously expressed its 
intent through the language of the Clean Water Act, and then 
evaluated whether the EPA’s construction of that language was 
permissible.49 The court began by explaining that the EPA plays 
only a minor role under Section 404 because Congress allocated 
primary permitting responsibility to the Corps.50 The EPA ar-
gued that it does not matter that the Corps is the lead permitting 
agency because Section 404(c) allows the EPA to withdraw a 
Corps-specified disposal site “whenever” it determines that a 
discharge should not take place.51 But the district court was not 
moved. The court cited the statutory text that allows the EPA to 
prohibit discharges only at “any defined area” specified by the 
Corps, and concluded that the Corps is responsible for speci-
fying disposal areas through the permitting process before the 
EPA’s Section 404(c) veto power applies.52 The EPA, therefore, 
does not have a roving power under Section 404(c) to reject 
any disposal site at any time, said the district court. The EPA’s 
Section 404(c) determinations must be made in relation to a 
permit application and after the Corps specifies which areas will 
be allowed for disposal of dredged and fill material.

The issue of timing under Section 404(c) is admittedly 
difficult to discern if that section is read in isolation, but the 
district court in Mingo Logan noted that any ambiguity in 
the statutory scheme dissipates when one remembers that the 
permitting process is at the heart of Section 404.53 The court 
examined legislative history indicating that Congress intended 
the EPA to exercise its Section 404(c) authority only after an ap-
plicant submitted a permit setting forth the kind of material that 
would be disposed of, and only after the EPA evaluated whether 
that particular discharge would adversely affect municipal water 
supplies, fisheries, wildlife, or recreation areas.54 Moreover, the 
court cited the Clean Water Act Senate Conference Committee 
Report, which remarked that “the permit application transmitted 
[from the Corps] to the [EPA] Administrator for review will set 
forth both the site to be used and the content of the matter of 
the spoil to be disposed. The Conferees expect the Administrator 
to be expeditious in his determination as to whether a site is 
acceptable or if specific soil material can be disposed of at such 
site.”55 The logical conclusion to be drawn from the Commit-
tee Report is that Congress intended the EPA to apply Section 
404(c) only in response to permit applications that set out the 
particular type and quantity of discharge, and the places where 
that discharge will occur.

The district court also held that, even if it were to apply 
Chevron’s second step and defer to the EPA’s interpretation of 

Section 404(c), this would not disturb the court’s conclusion 
that the EPA’s power under that provision is more limited than 
the agency believes.56 The court determined that construing 
Section 404(c) to grant the EPA power to revoke a permit that 
had been lawfully issued by the Corps would “sow a lack of 
certainty into a system that was expressly intended to provide 
finality.”57 The same problem would arise if a court ruled that 
Section 404(c) allows the EPA to reject potential disposal sites 
before reviewing project-specific permit applications. Allowing 
the EPA to lock out project proponents who have spent sub-
stantial amounts of time and money preparing to apply for a 
Section 404 permit would make future projects, like the Pebble 
mine, too risky for investment.

B. The Court of Appeals Takes a Broad View of the EPA’s Authority 
Under Section 404(c)

In contrast to the district court, the Court of Appeals 
adopted a more sweeping construction of Section 404(c), par-
ticularly as it relates to the timing of the EPA’s actions under 
that provision.58 The appellate court specifically held that the 
EPA has “post-permit withdrawal authority,” meaning that the 
agency may withdraw certain areas from specification as disposal 
sites even after the disposer has been operating under a permit 
that authorizes discharges in those areas.59

The Court of Appeals reasoned that Section 404(c) un-
ambiguously expresses the intent of Congress, which the court 
read as imposing “no temporal limit” on the EPA’s authority to 
withdraw the Corps’ specification of a disposal site.60 In fact, the 
court went further than allowing for withdrawal at any time; 
the court read Section 404(c) to “grant the [EPA] authority to 
prohibit/deny/restrict/withdraw a specification at any time.”61

The court was also clear, however, that the EPA’s decision 
to veto a discharge site is dependent on the agency making the 
required determination that the discharge will have “unac-
ceptable adverse effect[s].”62 Without such a determination, 
the EPA’s decision would be unlawful. Moreover, any exercise 
of Section 404(c) authority is subject to review under the Ad-
ministrative Procedure Act (APA), which means that the EPA 
will have to prove that its veto decision is defensible, based on 
the standard set out in Section 404(c).

In sum, while the Mingo Logan case does not present the 
same problem of pre-permit veto that Pebble might encounter, 
it does raise important questions about the EPA’s Section 404(c) 
authority. Yet in the end it might not matter whether Section 
404(c) allows for a pre-permit veto because, as the D.C. Circuit 
stated, the EPA’s decisions to exercise its Section 404(c) author-
ity are subject to APA review.63

IV. Administrative Law Considerations

Even if a court allowed the EPA to construe Section 
404(c) as authorizing a pre-permit veto, the agency should 
wield that power very carefully.  Administrative decisions about 
where certain dredged or fill materials may be placed should 
be based on actual, specific project proposals. This is because 
the EPA, like any government agency, runs the risk of engag-
ing in arbitrary decision-making if it acts before acquiring all 
the information necessary to make a reasoned decision. An 
agency that lacks a concrete understanding of the scope of a 
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particular project will be unable to offer a rational explanation 
for why the project should or should not go forward, or under 
what conditions. “Driving blind” is not an advisable course of 
conduct for an agency because the APA requires agencies to 
“examine the relevant data and articulate a satisfactory explana-
tion for . . . action[,] including a rational connection between 
the facts found and the choice made.”64 Failure to do so is a 
surefire way for a government agency to end up on the wrong 
side of a court order.

More specifically, the idea that the EPA should evaluate 
mining impacts in Bristol Bay only in relation to individual 
project proposals is supportable because the EPA’s Assessment 
does not include all data necessary to determine whether min-
ing in the region is or is not a good idea. One does not have 
to dig deep to discover that the Assessment is incomplete; even 
the Executive Summary lists several “uncertainties” that limit 
the document’s usefulness as a guide for evaluating the suit-
ability of mining in Bristol Bay.65 How the EPA would be able 
to determine whether the Pebble mine should be built based 
only on the Assessment is a mystery.

Finally, the EPA should remember that its actions will be 
subject to exacting judicial review, no matter what it chooses to 
do in regard to the Pebble mine. The APA requires a reviewing 
court to “immerse” itself in evidence for the purpose of con-
ducting a “thorough, probing, and in-depth review.”66 In view 
of the likelihood of judicial review in Pebble’s case, the EPA 
would be wise to consider that the Clean Water Act should 
not be construed as requiring the agency to make decisions 
that could stifle development merely for the sake of regulatory 
expedience. As the Supreme Court recently remarked, “[T]here 
is no reason to believe that the Clean Water Act was uniquely 
designed to enable the strong-arming of regulated parties,” 
especially in light of the APA, which “[repudiates the] principle 
that efficiency of regulation conquers all.”67  Thus, even if the 
EPA has the judiciary’s blessing to engage in Section 404(c) 
pre-permit vetoes, the agency will not be able to escape the 
APA, which requires the EPA to support its decisions through 
reasoned evaluation of evidence and individual circumstances.

Conclusion

Battle lines have formed in the fight over the Pebble mine, 
and the next move belongs to the EPA. The agency would do 
well to abandon any plans it may have for invoking Section 
404(c) before Pebble applies for a permit because the agency 
risks exceeding its authority if it pushes ahead. There is a good 
chance that the scope of Section 404(c) will have to be worked 
out in court if the EPA determines, based on the Assessment, 
that the Pebble mine may not be permitted.
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