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Letter from the Editor...
Engage, the journal of  the Federalist Society for Law and

Public Policy Studies, is a collaborative effort involving each of
the Society’s fifteen Practice Groups.  The Federalist Society’s
Practice Groups spark a level of debate and discussion on
important topics that is all too often lacking in today’s legal
community.  Through their programs, conferences and publica-
tions, the Practice Groups contribute to the marketplace of
ideas in a way that is collegial, measured, and open to all.

Volume 7, Issue 1 is dedicated almost exclusively to
original articles produced by Society members and friends.
Former United States Supreme Court Chief  Justice William
Rehnquist is featured prominently in a number of articles,
including a look at the development of modern judicial
conservatism and an analysis of  the Rehnquist Court decisions
concerning freedom of speech.  In addition, this issue features
an extensive study of  the right to health in international law.
Volume 7, Issue 1 also presents the second installment of  a
series entitled “Ninth Circuit Split: Point/Counterpoint.”  “A
Court United: A Statement of a Number of Ninth Circuit
Judges” is the follow-up to Diarmuid F. O’Scannlain’s article
from the October 2005 issue.

Upcoming issues of Engage will feature other original
articles, essays, book reviews, practice updates and transcripts
of  programs that are of  interest to Federalist Society members.
We hope you find this and future issues thought-provoking and
informative.
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ADMINISTRATIVE LAW AND REGULATION
DAIMLERCHRYSLER CORP. V. CUNO AND THE CONSTITUTIONALITY OF STATE TAX

INCENTIVES FOR ECONOMIC DEVELOPMENT

BY KRISTIN E. HICKMAN*

In October 2005, legal scholars, economists, and other experts

gathered in Minneapolis at an event co-sponsored by the University

of Minnesota Law School and the Federalist Society’s Tax

Subcommittee and Minneapolis Lawyer’s Chapter to discuss issues

raised by DaimlerChrysler Corp. v. Cuno, on  which the Supreme

Court  heard oral arguments on March 1, 2006.  Essays written in

conjunction with this symposium are forthcoming shortly in the

Georgetown Journal of Law and Public Policy.  The following

summarizes Cuno’s background and some of the topics discussed

in Minneapolis.

The power to tax is one of the most fundamental elements

of state sovereignty.  Yet the States must employ that power with

due recognition for requirements and limitations imposed by the

United States Constitution.  As the Supreme Court has noted on

several occasions, there is “much room for controversy and

confusion and little in the way of precise guides to the States in the

exercise of their indispensable power of taxation.”1

In DaimlerChrysler Corp. v. Cuno, the plaintiffs as citizens

and taxpayers challenged the constitutionality of an Ohio state-

level investment tax credit for economic development.  The case

comes from the Sixth Circuit, which declared the Ohio investment

tax credit to be in violation of the Commerce Clause of the United

States Constitution.2  To some extent, the Cuno case merely reflects

a long standing debate over the constitutionality, efficacy, and

wisdom of state tax incentives as a mechanism for economic

development.3  Cuno has brought new attention to these old debates,

however, and additionally offers fresh fodder for consideration

and commentary.

Background

The story of the Cuno case is a familiar one in today’s

business climate.  In the late 1990s, DaimlerChrysler decided to

expand its capacity to build Jeeps.  DaimlerChrysler already had

an assembly plant in Toledo, Ohio.  So DaimlerChrysler approached

Toledo municipal and Ohio state government officials to inquire

about tax incentives that might be available should the company

choose to expand its facilities in Toledo rather than across the

border in nearby Michigan.4

The Ohio Revenue Code includes a non-refundable

investment tax credit against Ohio corporate franchise tax for new

machinery and equipment installed in Ohio facilities and also allows

municipalities to offer personal property tax waivers to businesses

that invest designated enterprise zones certified by the state as

economically depressed.5  After working with local and state

officials, DaimlerChrysler accepted a $280 million incentive package

that included, but was not limited to, assistance in securing the

investment tax credit and a ten-year, 100% personal property tax

waiver in exchange for building its new facility in Toledo.6

Charlotte Cuno, a self-described Toledo resident,

homeowner, and taxpayer, joined several similar plaintiffs from

Ohio and Michigan in suing DaimlerChrysler, the State of Ohio,

the City of Toledo, local school boards, and various individual

government officials over that incentive package.7  The plaintiffs

alleged that the state investment tax credit and local property tax

exemptions granted to DaimlerChrysler violated the Commerce

Clause by “providing preferential treatment to in-state economic

activity.”8

The federal district court dismissed the plaintiffs’ suit for

failure to state a claim upon which relief may be granted.9  On

appeal, however, the Sixth Circuit found the investment tax credit,

but not the property tax waiver, in violation of the Commerce

Clause.10  Both sides petitioned for Supreme Court review of the

Sixth Circuit’s conclusions.  Thus far, the Supreme Court has

granted only the petitions of DaimlerChrysler and various state

and local government defendants for review of the investment tax

credit piece of the Sixth Circuit’s decision.  The Court has left

pending the petition of Charlotte Cuno and her fellow plaintiffs

concerning the corresponding property tax waiver.

In granting DaimlerChrysler’s petition, the Court ordered

the parties to brief the question, “Whether the respondents have

standing to challenge Ohio’s investment tax credit.”  The Court’s

raising of this issue sua sponte, together with its treatment of the

petitions for certiorari, suggests that the Court may be looking to

overturn the Sixth Circuit’s decision on standing grounds while

avoiding what I consider the more difficult Commerce Clause

issue.11  Frustrating though such an outcome would be to the Cuno

plaintiffs, the standing question raised by the Court may represent

the best means by which the Court could overturn the Sixth Circuit,

avoid far-reaching economic policy implications, and at least for

now remove the federal judiciary from the debate.

Such an outcome would in all likelihood merely postpone

the inevitable, however.  The Cuno plaintiffs could proceed with

their case in Ohio state court.  Other litigants have relied on the

Sixth Circuit’s analysis in challenging tax incentive programs in

other states.  Unless all state courts rule against the plaintiffs in

such cases, the Supreme Court most likely will be petitioned

eventually to resolve a conflict among state supreme courts on the

same Commerce Clause issue.

Background

Article I, section 8 of the United States Constitution grants

Congress the power to “regulate Commerce. . .among the several

States.”12  The goal of the Commerce Clause was to control economic

rivalry among the states and to create “an area of trade free from

interference by the States.”13  It was not, however, intended to

eliminate the “power of the States to tax for the support of their

own governments”14 or to nationalize state taxing authority.15
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Nevertheless, the “dormant” Commerce Clause precludes states

from utilizing their taxing authority in a manner that interferes

with interstate commerce.16  “No State, consistent with the

Commerce Clause, may ‘impose a tax which discriminates against

interstate commerce. . .by providing a direct commercial advantage

to local business.’”17

The Cuno case is merely the latest in a line of Supreme

Court jurisprudence to consider the relationship between the

Commerce Clause and state tax policy.18  The relevant Court

opinions to date reflect a case-by-case approach toward policing

the boundary between the Commerce Clause and state tax policy

that even the Court admits leaves “much room for controversy and

confusion and little in the way of precise guides to the States in the

exercise of their indispensable power of taxation.”19

Edward Zelinsky has argued that the Court’s distinction

between discriminatory and nondiscriminatory state taxation is

indeterminate, with “no convincing basis under the dormant

Commerce Clause for declaring some state taxes discriminatory

and others not.”20  Zelinsky suggests that even the most basic and

fundamental decision by a state to reduce its overall corporate tax

rate to encourage new business development would be susceptible

to invalidation under the Court’s current dormant Commerce Clause

analysis.21  Peter Enrich acknowledges the “slippery slope” nature

of the Court’s jurisprudence, yet suggests that the Court will use

its discretion on a case-by-case basis to avoid “needless intrusions

upon state [tax] policymaking.”22

While DaimlerChrysler clearly highlighted these scholarly

concerns for the Sixth Circuit,23 that court largely sidestepped that

debate.  Instead, the Sixth Circuit followed the Supreme Court’s

case-by-case lead, looking only to whether the challenged provisions

offered “differential treatment of in-state and out-of-state economic

interests that benefits the former and burdens the latter.”24

Looking first at the investment tax credit, the court

acknowledged that the credit was equally available to both in-state

and out-of-state businesses.25  Despite this equal availability,

however, the court noted that corporations would be subject to

unequal tax treatment based on in-state or out-of-state investment

decisions.26  Someone paying Ohio taxes would receive a credit

against Ohio taxes due in exchange for further Ohio investment,

while a similar Ohio taxpayer that chose to invest in Michigan

instead would not.  Because “the economic effect of the Ohio

investment tax [wa]s to encourage further investment in-state at

the expense of development in other states,” the court held the tax

investment credit unconstitutional under the Commerce Clause.27

The Sixth Circuit dismissed the argument that the personal

property tax exemption created a discriminatory economic effect,

however.  Here, the court identified “fundamental differences”

between tax credits and exemptions: “[u]nlike an investment tax

credit that reduces pre-existing income tax liability, the personal

property tax exemption does not reduce any existing property tax

liability.”28  Thus, the court concluded, a taxpayer’s decision not

to invest in Ohio simply means that the taxpayer will not be

subject to the property tax at all, just like the taxpayer for whom

the property tax has been waived.  Recognizing that “any

discriminatory treatment between a company that invests in Ohio

and one that invests out-of-state cannot be attributed [to] the

Ohio tax regime,” the court held the property tax exemption

constitutional.29

The Sixth Circuit expressly rejected the defendants’ attempt

to apply a categorical framework to the Cuno case, noting that the

Supreme Court itself had not yet adopted such an approach.

Moreover, the court dismissed the defendants’ comparison of the

investment tax credit to a constitutionally permissible direct

subsidy.  While the court acknowledged that a direct subsidy would

have the same economic effect as the tax credit—an effect the

court concluded to be impermissible—the court nonetheless

distinguished the tax credit as constitutionally infirm due to the

“fact that the tax credit involves state regulation of interstate

commerce through its power to tax.”30  Ultimately, the court’s

stated reason for continuing down the analytical slippery slope

was that the Supreme Court has provided no basis for arresting

that slide.

Implications

While the relationship between the dormant Commerce

Clause and state tax policy will strike many followers of Supreme

Court jurisprudence as a dry and esoteric issue, the Cuno decision

could have far-reaching impact.   Ohio is not the only state with a

potential Cuno-style problem.  Most states have enacted various

tax incentive provisions designed to encourage economic

development.31   Some of these other states face litigation similar

to the Cuno case.  The Sixth Circuit’s opinion calls into question

existing tax statutes and economic development policies of many if

not most states, as well as the future of state tax policy, and raises

important questions about the role of the courts in guiding state

tax decision-making.

A.  What Does Cuno Mean for the States?

Although the Supreme Court has acknowledged that states

are free to compete with one another for a share of interstate

commerce, the antidiscrimination principle of dormant Commerce

Clause analysis developed by the Court and pursued by the Sixth

Circuit in Cuno threatens to restrain variation and innovation

severely in the area of state taxation.32   Many if not most state tax

policies aimed at encouraging business growth by their very nature

entail favoring local over out-of-state investments; and the Sixth

Circuit’s reasoning leaves a lot of room for courts to invalidate

state tax provisions.

Arguably, states could replace tax incentives with direct

subsidies.  Direct subsidies are generally regarded as constitutionally

permissible.33   While it is true one of the original purposes for the

Commerce Clause was to eliminate the discriminatory taxation

between and among the states, however, it does not logically follow

that practices that produce the same economic results are acceptable

as long as the state’s taxing power is not implicated.   And the Cuno

court’s emphasis on the discriminatory effect of the state tax

incentive suggests that just such a distinction between tax and

non-tax is not possible.34

Supporters of the Sixth Circuit’s decision, like Peter Enrich,

dismiss the importance of doctrinal clarity and contend that the

courts can address these questions on a case-by-case basis.35

Admittedly, it seems unimaginable that the courts would ever go
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so far as to invalidate a general reduction in tax rates as a violation

of the Commerce Clause.36  Left unanswered, however, is the

question of how states should distinguish between permissible

state tax competition and unconstitutional discriminatory tax

schemes in developing coherent tax systems.  Given the prevalence

of state tax incentives, many states are left wondering what to do

in light of the Sixth Circuit’s decision.

Most states have remained steadfast, continuing to offer tax

incentives.37  Other states have braced themselves for litigation,

defending against constitutional challenges of tax incentives of their

own.38  In Minnesota, plaintiffs have brought suit alleging that two

enterprise zone programs enacted to promote economic

development—the Job Opportunity Building Zone (JOBZ) and

the Biotechnology and Health Sciences Industry Zone (Biotech

Zone)—violate the Commerce Clause and other provisions of the

Minnesota and United States Constitutions.39  In North Carolina,

the N.C. Institute for Constitutional Law has brought suit against

state and local government officials challenging on Commerce

Clause and Equal Protection Clause grounds certain tax incentives

and subsidies enacted to encourage Dell Computers to locate a

facility in the Winston-Salem area.40  In both the Minnesota and

North Carolina cases, the plaintiffs have cited the Sixth Circuit’s

Cuno decision as supporting their claims.

The litigation in Minnesota and North Carolina is

representative of the exposure to litigation many other states face

as a result of the Cuno decision.41  The likelihood of nationwide

litigation on state tax incentive issues serves to underscore the

impact and the significance of the Cuno decision.  Far from supplying

the principled guidance states need to conform their tax policies to

constitutional requirements, the Sixth Circuit has instead merely

contributed to the controversy and confusion.

B. Who Should Be Able to Decide?

Though the states and taxpayers are crying out for guidance,

perhaps they should be careful in wishing for broader standards

for evaluating the Commerce Clause implications of state tax policy.

True, the case-by-case model employed by the courts offers few

principles on which states can rely.  But at a time when “judicial

restraint” has become something of a mantra, it is perhaps unrealistic

or even undesirable to ask the courts to provide a broad but arbitrary

test for evaluating the discriminatory effect of a panoply of state

tax exemptions, credits, and deductions.  While scholars have long

criticized the lack of guiding principles for addressing the

relationship between tax incentives and the Commerce Clause, the

Court’s jurisprudence to date has at least not intruded that far into

the realm of state tax competition.

Cuno arguably breaks new ground in pushing the courts

further toward compelling tax uniformity among the states; but

perhaps that is less due to the Court’s interpretation of the

Commerce Clause than the lower courts’ willingness to entertain a

more aggressive strain of lawsuits.  One distinguishing factor

between Cuno and the cases preceding it is the identity of the

plaintiffs.  In all of the cases relied upon by the Cuno court, the

plaintiffs were states, businesses, or both—that is, parties with a

broader interest in not pushing the Court’s antidiscrimination

analysis too far, lest they lose their own ability to participate in

and benefit from state tax competition.  It is in these parties’

interests to pursue a careful balance between national and local

interests in Commerce Clause jurisprudence.

By contrast, the Cuno plaintiffs have no reason to pursue or

even respect such balance.  Unlike plaintiffs in previous cases

addressing the Commerce Clause implications of state tax policy,

the Cuno plaintiffs do not allege that a state is using a particular tax

credit or exemption to favor a local competitor’s business interests

over their own or otherwise to discriminate against them personally.

While some taxpayer suits are motivated by idealistic dedication

to lofty constitutional goals such as free speech or equal protection,

the plaintiffs in Cuno and similar litigation are hardly motivated

by similar allegiance to Commerce Clause principles.  Instead, the

Cuno case merely reflects an underlying policy disagreement

between those like the Cuno plaintiffs who see state tax incentives

as an improper allocation of state funds and a drain on state tax

revenues and state government officials who remain adamant that

the incentives are needed to encourage economic development; and

the Cuno plaintiffs are simply taxpayers who disagree with the

economic development policies pursued by their government

officials.  The Commerce Clause is merely one mechanism by

which the Cuno plaintiffs hope that the courts will mandate the

policy outcome that incentive opponents have been unable to

achieve legislatively.

Opponents of state tax incentives argue that the very nature

of state tax competition prevents state legislatures from ending the

economic war, even though doing so would be in their own best

interests.  Accordingly, ending inefficient state reliance on state tax

incentives may require a federal solution.  But federal involvement

does not necessarily entail a judicial response.  The Court is ill-

equipped to wade through competing economic studies of state tax

incentives to develop a test for distinguishing the good from the

bad.  Edward Zelinsky has advocated returning the issue of state

tax incentives to the political branches,42 and Brannon Denning

correspondingly urges the Court toward a minimalist resolution of

the Cuno case.43

Along these lines, many have urged Congress to take action

to end state tax competition.44  With that goal in mind, former U.S.

Representative David Minge of Minnesota endeavored to persuade

Congress to impose an excise tax on businesses benefiting from

state tax incentive programs and prohibit states from using federal

funds in connection with such activities.45  By contrast, in response

to the Cuno decision, state governments have lobbied Congress to

enact the Economic Development Act of 2005, which purports to

preserve the ability of the states to pursue state tax incentive

programs.46  It is not at all clear that congressional action will be a

panacea, however.  As Walter Hellerstein argues, the current

proposed federal legislation appears to do little more than codify

the muddled Supreme Court precedent.47  Such “guidance” could

merely shift the litigation focus from constitutional attacks to

statutory attacks.

C.  A Mountain or a Molehill?

Taking the federal judiciary out of the equation would do

nothing to resolve the policy debate over state tax incentives,

however.  Moreover, overturning the Cuno decision could remove

the primary incentive for prompt congressional action and simply
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return the matter to the states.  Should we be worried about that
outcome?

Notwithstanding the dire predictions of both sides in the
economic debate over state tax incentives, it seems as plausible as
not that the Cuno case could have very little practical impact on
state government operations, regardless of how the Court resolves
it.  On the one hand, while some state tax incentive programs may
be economically unwise, it seems unlikely that overturning the
Sixth Circuit’s opinion in Cuno and returning the matter to the
states would lead to state economic Armageddon.  For some time
now, state and local government have been using tax incentives as
a mechanism for economic development, and even if such programs
are not particularly effective in achieving the desired ends, the
republic has not fallen.

Moreover, even if the Court were to uphold the Sixth Circuit
in Cuno, it is unrealistic to expect that the states will give up
competing for new business.  As it stands, the Cuno decision does
not reject all state economic competition.  Upholding the Sixth
Circuit’s opinion in Cuno may only cause states to adjust their
policies to a new constitutional reality and shift the debate from
tax incentives to direct expenditures.  At a minimum, the Sixth
Circuit’s decision leaves open the opportunity for states to use
direct subsidies instead of tax incentives to lure new business
development.  Indeed, Ohio is already adjusting its economic
development activities in that direction in response to Cuno.48

Conclusion
Ultimately, therefore, the Cuno decision presents more

questions than it answers.  With the Supreme Court granting
certiorari, it is possible that at least some answers will come soon,
one way or another.  It is equally conceivable, however, and
probably preferable, that the Supreme Court will sidestep the
heart of the issue, resolve the case on standing grounds without
reaching the merits, and leave the matter of state tax incentives to
the state courts and/or the political branches, at least for now.
Either way, the debate over the constitutionality of state tax
incentives seems likely to continue.

*  Kristin E. Hickman is an Associate Professor of Law, University
of Minnesota Law School.  This essay draws heavily from
Foreword: DaimlerChrysler Corp. v. Cuno and the Constitutionality
of State Tax Incentives for Economic Development, forthcoming in
the Georgetown Journal of Law and Public Policy, which was co-
written by Sarah Bunce.
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CIVIL RIGHTS
THE ADA OPENING DOORS FOR THE PLAINTIFF’S BAR:  HOW AMBIGUITIES IN

TITLE III INHIBIT ACCESS, INCREASE LITIGATION, AND HURT BUSINESS
BY KAREN R. HARNED AND ELIZABETH A. GAUDIO*

“I also want to say a special word to our friends in the

business community,” said George H.W. Bush, on July 26,

1990, moments before he signed the Americans with

Disabilities Act into law, “I know that there have been

concerns that the ADA may be vague or costly, or may lead

endlessly to litigation.  But I want to reassure you right now

that my administration and the United States Congress have

carefully crafted this Act.”1

The Americans with Disabilities Act (ADA) was an

ambitious piece of legislation that sought to eliminate

discrimination against the 43 million disabled Americans, by

opening doors and providing access to every aspect of

society—from private sector employment to public programs

and activities to public accommodation.2  There was

unprecedented bipartisan support for the passage of the

ADA, and a firm commitment by the Bush administration for

this landmark piece of civil rights legislation.3  Supporters

hailed the ADA as the next “emancipation proclamation,”4

which would allow people with disabilities “to boldly go

where everyone else has gone before.”5

Fifteen years later, the ADA has become everything

that the business community had feared—it is vague, costly

and has led to endless lawsuits.  This well-intentioned

legislation has become a burdensome regulatory nightmare

for businesses.  In particular, compliance with the ambiguous

terms of Title III of the ADA (the section that regulates

public accommodations) has become a major source of

confusion for small businesses.  Title III of the ADA bans

discrimination in almost all of the country’s six million

privately-owned public accommodations.6  One provision

of Title III bans architectural discrimination, and barriers

that block accessibility to public facilities.7  This provision

requires a set of complex new building codes that apply to

both new and existing facilities and buildings.8  These

regulations require businesses in existing facilities to remove

“architectural barriers” when removal is “readily

achievable.”9

This paper examines the vague “readily achievable”

standard for barrier removal, by analyzing the ADA statute,

the legislative history of the ADA, and conflicting

interpretations of this standard by the Department of Justice

(DOJ) and courts.  The business community has found it

both difficult and costly to comply with this ambiguous

“readily achievable” standard of the ADA, which ultimately

inhibits access for the disabled and opens the doors to a

growing “cottage industry” of plaintiffs’ lawyers more

interested in extorting attorney’s fees than creating

accessibility.10

ADA Background

In 1984, the National Council on the Handicapped

(National Council), an independent federal agency, assessed

whether federal programs were adequately serving people

with disabilities and recommended legislative proposals for

the problems they found.11  Their report, entitled Toward

Independence, found “pervasive discrimination” against

people with disabilities, including a lack of physical access

to buildings and facilities.12

The National Council issued 45 legislative

recommendations, and suggested that, “Congress should

enact a comprehensive law requiring equal opportunity for

individuals with disabilities, with broad coverage and setting

clear, consistent, and enforceable standards prohibiting

discrimination on the basis of handicap.”13  In 1988, the

National Council issued a progress report on its

recommendations, entitled On the Threshold of

Independence, and created a draft bill called The ADA of

1988.14  This draft bill became the framework for ADA

legislation.15

The ADA creates regulation against discrimination in

five broad areas: private sector employment (Title I); public

programs (Title II); public accommodations (Title III);

telecommunications (Title IV); and other areas (Title V).16

The ADA provides individuals with disabilities “civil rights

protections with respect to discrimination that are parallel

to those provided to individuals on the basis of race, color,

national origin, sex and religion.”17  Congress patterned the

ADA after two key civil rights statutes, the Civil Rights Act

of 1964 and Title V of the Rehabilitation Act of 1973.18  The

ADA was enacted “to provide clear, strong, consistent, and

enforceable standards addressing discrimination against

individuals with disabilities and to ensure that the Federal

Government plays a central role in enforcing the standards.”19

Title III: Statutory Requirements

Title III of the ADA prohibits discrimination against

persons with disabilities in places of public accommodation.20

It states specifically, “no individual shall be discriminated

against on the basis of disability in the full and equal

enjoyment of the goods, services, facilities, privileges,

advantages, or accommodations of any place of public

accommodation by any person who owns, leases (or leases

to), or operates a place of public accommodation.”21

Nearly all types of private businesses that serve the

public are included regardless of size.22   The ADA creates a

comprehensive list of 12 categories that would constitute “a

place of accommodation:” which includes hotels, restaurants,
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auditoriums, retail establishments, modes of public

transportation, museums, places of education, service

centers and exercise facilities.23

Section 303 of the ADA deals specifically with

architectural discrimination, or the failure of public

accommodations and commercial facilities to design and

construct facilities that are physically accessible to people

who are disabled.24  Congress directed an independent

federal agency, the Architectural and Transportation Barriers

Compliance Board (Access Board), to issue “minimum

guidelines” for the implementation of this section; and

empowered the Attorney General and the Department of

Justice to issue more specific regulations.25  The Access

Board issued the Americans with Disabilities Act

Accessibility Guidelines (ADAAG), which are not legally

binding.26  The Department of Justice adopted the ADAAG

in its Standards for Accessible Design (DOJ Standards),

and they are binding regulations.27

Title III of the ADA requires different structural

requirements for three categories of structures: new

construction, alterations and existing facilities.28  The DOJ

Standards are 92-pages of technical regulations for new

construction and alterations of facilities.29  New construction

built after January 26, 1993 and alterations made to facilities

after January 26, 1992 must be “readily accessible and useable

by individuals with disabilities.”30  A “readily accessible”

facility can be approached, entered and used by individuals

with disabilities easily and conveniently.  A facility under

this “readily accessible” standard must strictly follow the

regulations under the DOJ Standards.  Any deviation from

these standards constitutes discrimination under this

provision.31

Places of public accommodation built before January

26, 1993 are required “to remove architectural barriers” to

ensure access, and fair and equal treatment to individuals

with disabilities.32  Businesses are required to inspect their

premises to determine if any feature is an “architectural

barrier” that makes the business inaccessible according to

the DOJ standards.33  Businesses often must hire expensive

ADA consultants, architects and lawyers to determine

whether they have an architectural barrier in their facility in

violation of these accessibility regulations.34  Although it

does not offer any grandfather clauses, the ADA subjects

these existing facilities to a lower standard; they only have

to remove architectural barriers if removal is “readily

achievable.”

The ADA defines “readily achievable” as “easily

accomplishable and able to be carried out without much

difficulty or expense.”35  The “readily achievable” standard

is a flexible standard that is “determined on a case by case

basis in light of the particular circumstances” of each

business.36  After determining that a barrier exists in their

facility, each business must decide whether barrier removal

is “readily achievable” by considering the following four

factors:

·     The nature and cost of the proposed action;

· The financial resources of the facility

including the number of persons employed at

the facility, the effect on expenses and resources,

or the impact otherwise of such action upon the

operation of the facility;

· The overall financial resources of the covered

    entity; and

· The type of operation or operations of the

covered entity.37

If removal of an architectural barrier is not “readily

achievable,” places of public accommodation must still make

their facilities “available through alternative methods if such

methods are readily achievable.”38

Legislative History

On April 28, 1988, Senator Lowell P. Weicker introduced

S.2345, the draft bill created by the National Council as model

legislation.39  This bill ultimately failed because of

reservations raised by key sponsors.40  On May 9, 1989,

Senator Tom Harkin introduced a revised ADA bill that

contained a drastically different section on public

accommodations, which was renamed Title III.41   Passage of

Title III occurred as the result of two key compromises.42

Disability advocates criticized the narrow definition

of public accommodations in the new bill that mirrored the

definition found in Title II of the Civil Rights Act of 1964.43

On the other side business and Congressional leaders like

Senator Bob Dole were concerned about the remedies

section,44 which allowed individual plaintiffs a full range of

remedies, including filing “a civil action for injunctive relief,

monetary damages, or both in a district court in the United

States.”45  This regulatory scheme paralleled the remedies

found under the Fair Housing Act, which allows for both

compensatory and punitive damages.46  Attorney General

Richard Thornburgh testified, “We are a litigious society. . .

whether you like it or not, and there are a lot of people out

there that the first thing they want to do is sue somebody,

and particularly when you have provided punitive

damages.”47

In exchange for a broader scope of coverage in the

definition of “public accommodations,” disability advocates

agreed to significant cutbacks in the remedies available to

plaintiffs limiting them to only injunctive relief and attorney’s

fees.48  This regulatory scheme paralleled the remedies

present under the Civil Rights Act Title II.  This compromise

showed the intent of Congressional leaders like Senator Dole,

who sought to ease the burden of excessive litigation and

monetary damages on small businesses.49

The second compromise involved the architectural

requirements required for accessibility under Title III of the

ADA. In the 1988 bill, the requirements were strict and
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required full accessibility for every type of building,

irrespective of whether the building was new or already

existing.50  In the 1989 bill, new construction and alterations

of buildings would be subject to a stricter “readily

accessible” standard, while existing buildings would be

subject to a lower “readily achievable standard.”51  Congress

sought to explain the difference as follows:

The concept of readily achievable should not

be confused with the term “readily accessible”

used in regard to accessibility requirements for

alterations and new construction.  While the

word “readily” appears in both phrases and has

roughly the same meaning in each context—

i.e., easily, without much difficulty—the

concepts of “readily achievable” and “readily

accessible” are sharply distinguishable and

represent almost polar opposites in focus.

The phrase, “readily accessible to and usable

by individuals with disabilities” focuses on the

person with a disability and addresses the degree

of ease with which an individual with a disability

can enter and use a facility; it is access and

usability which must be “ready.”

“Readily achievable,” on the other hand, focuses

on the business operator in removing a barrier;

if barrier removal cannot be accomplished readily,

then it is not required.52

While the “readily accessible” standard was borrowed

from other federal statutes and therefore tested by

businesses and the public, the “readily achievable” standard

was “developed during the ADA negotiation process in an

effort to find terminology that would capture the concept of

‘simple, relatively cheap barrier removal’ such as the ramping

of a single step.”53

The Bush administration and Attorney General

Thornburgh supported this ADA bill, but openly worried

that “businesses could not make accurate predictions of the

types of modifications required because the ‘readily

achievable’ compliance standard was not well defined and

did not exist under Section 504 of the Rehabilitation Act.”54

Thornburgh commented:

I do not find the readily achievable language to

be specific enough to answer the questions that

are inherent in physical accommodations that

have to be made for persons with disabilities. . .I

suggest only that this area ought to be

discussed in considerable detail before an

undefined term is adopted at unknown cost and

with unknown consequences to all the

prospective accommodations that might be

effected.55

The Congressional debates surrounding the “readily

achievable” standard foreshadowed the problems that

businesses currently face trying to comply with this vague

and confusing standard.  ADA advocates, on the other hand,

recognized the tactical advantage a vague and flexible

standard offered disabled advocates.  Lex Frieden, the Former

Executive Director of the National Council of the

Handicapped, testified, “The standard is flexible, taking

account the size and resources of the business. . .the beauty

of this bill is that I suppose it depends on how successful a

play on Broadway is as to the extent of the accommodations

that one must make in order to. . .meet the readily achievable

standard.”56

In ADA hearings of the Committee of Small Business,

business owners and their representatives voiced their

concerns that the “readily achievable” standard was too

flexible and vague for businesses to comply with.  David

Pinkus, a representative of the National Small Business

United, testified, “We are looking for some degree of

predictability of what we are supposed to do and not have

the answer ‘it depends’. . .we do not want the ‘it depends

answer.’  Businesses—especially small ones—both need

and deserve more certainty from their government about

what will be expected of them, short of being dragged to

court.”57  Kenneth Lewis, from the National Federation of

Independent Business, testified, “If a business owners feels

providing these accommodations is not ‘readily achievable’

and does not provide them, he can still be sued and face

legal fees and court action before he knows if he guessed

right or wrong on what the court believes is readily achievable

in his particular business.”58

The compromises behind Title III of the ADA show

the intent of Congressional leaders, who sought to provide

accessibility for disabled individuals and also ease the

burdens to the business owners.  Opponents of the “readily

achievable” standard nevertheless predicted that businesses

would face excessive litigation, a result antithetical to

Congressional intent and the spirit of the ADA.  Senator

Dale Bumpers worried that this flexible standard would result

in excessive and costly litigation.  Bumpers observed that

“the term ‘readily achievable’ is an unknown term of art and

would therefore prove to be like the term beauty.  Beauty is

in the eye of the beholder and readily achievable means

what some judge says it means?”59

Department of Justice Interpretations

Congress authorized DOJ to provide technical

assistance to individuals and businesses affected by the

ADA.60  Unfortunately, DOJ has fallen short of fulfilling its

obligation to provide “clear and consistent guidelines” to

the business community on vague terms such as the “readily

achievable” standard.

The “readily achievable” standard is not included in

the 92-page DOJ Standards, but is found in other regulations

in the ADA.  Businesses have to make difficult and uncertain

decisions on whether a barrier removal project is “readily

achievable” based on their particular situation.  DOJ has
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published an ADA Title III Technical Assistance Manual to

assist businesses in understanding these Title III regulations,

but the manual is confusing and contains conflicting

provisions.61

The manual provides examples of 21 modifications to

architectural barriers that might be readily achievable, such

as: installing ramps, making curb cuts in sidewalks,

repositioning shelves, rearranging tables, widening doors,

installing grab bars, creating designated accessible parking

spaces and installing a raised toilet seat.62  Some

modifications, the manual explains, might not be “readily

achievable” due to the cost or difficulty of a project.  For

example, “installing ramps” and “repositioning shelves” are

listed as modifications that may be “readily achievable.”63  A

business generally would not be required to remove a flight

of stairs, however, if this would entail “extensive” ramping

or an elevator.64  Such measures would “require extensive

restructuring or burdensome expense.”65  Removal or

repositioning of shelves may not be “readily achievable” if

“the change would result in a significant loss of selling space

that would have an adverse effect on its business.”66

Instead of providing clear standards capable of

empowering small-business owners to honor their

commitment to civil rights, DOJ concedes that providing

clear “readily achievable” guidelines is impossible.  DOJ

has explicitly declined to establish any kind of numerical

formula for determining whether an action is readily

achievable:  “It would be difficult to devise a specific ceiling

on compliance costs that would take into account the vast

diversity of enterprises covered by the ADA’s public

accommodation requirements and the economic situation

that any particular entity would find itself in at any moment.”67

DOJ did indicate in its  ADA Guide for Small Businesses that

a business’s size and resources are most heavily weighted

when making a “readily achievable” determination.68

Therefore, it seems that large businesses must remove nearly

all architectural barriers while small businesses are given

more leeway.69  How much leeway small businesses are given

is just as much a mystery as what cost threshold excuses

large businesses from removing architectural barriers.

DOJ’s ADA Title III Technical Assistance Manual

states that there is “no definitive answer” to this “readily

achievable” standard, because “determinations as to which

barriers can be removed without much difficulty or expense

must be made on a case by case basis.”70  Since there is no

definitive answer to this “case by case” inquiry, businesses

are uncertain of whether they comply with these standards,

making them vulnerable to lawsuits based on accessibility.

Businesses often hire expensive ADA lawyers to analyze

these technical documents and standards to determine

whether a particular barrier removal such as the installation

of a ramp or an accessible bathroom is “readily achievable.”

Paralyzed Veterans of America v. Ellerbe Becket

Architects & Engineers, P.C.71 illustrates the cost

ambiguities that Title III imposes on both the disabled and

businesses.  The court criticized DOJ for not offering

guidance or clarity to the standards it imposes on

businesses:

Unfortunately, while the DOJ has issued broad

Standards for Accessible Design, it has not seen

fit to step up to its statutorily mandated role by

providing concrete guidance for architects and

builders.  Plaintiffs have asked the Court to

enforce demanding, and controversial design

requirements that the DOJ has never

championed in any court or in any rulemaking

procedure, and which the Department has

declined to support in the present case, despite

several invitations from the Court to do so.

Therefore, the Court is forced to step in and

decide issues which would have been far better

left to the politicians in the Executive and

Legislative branches.72

Paralyzed Veterans of America turned on whether

the defendant’s architects designed the sightlines for the

disabled in compliance with ADA regulations.73  The court

found that the defendants acted in good faith to meet ADA

guidelines when constructing the arena, and that the arena

created better access for the disabled than any other arena

constructed to date.74  However, as the court put so well,

“the ambiguity of the ADA regulations, and the lack of

guidance and participation by the Justice Department in

these matters, has created an unfortunate situation in which

defendants can act in good faith and still fail to comply with

the law.”75  The court continued its disapproval of DOJ’s

lack of involvement in assisting businesses with Title III

compliance by stating:

The [Justice] Department has not established a

single, clear interpretation, but has instead left

a nebulous record, comprised mostly of informal

documents, press releases, announcements and

correspondence.  This has not provided clear

guidance to architects, who have been left with

at best an educated guess as to the design

features required to comply with ADA

regulations.  The Justice Department decided

against a rulemaking process, which would have

left a concrete, workable record from which to

discern a standard.  It has further declined

invitations to participate in the present litigation

to explain its interpretation.76

As the court recognized, the lack of clear standards

not only burdens businesses with unnecessary costs to try

to determine how to meet the ambiguous ADA Title III

standards, but it also shifts DOJ’s responsibility to the courts.

In the end, those the ADA seeks to help, the disabled, are

actually further hindered from gaining equal access.

Both businesses and courts believe that DOJ has fallen

short of fulfilling its obligations to provide “clear and
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consistent guidelines” and to help businesses comply with

the ADA’s requirements.  Congress did not create an

administrative process to ensure that businesses comply

with the hundreds of complicated regulations and standards

such as “readily achievable” under the ADA.  For example,

there are no inspectors to warn businesses if they have a

violation and there is no certification that a business is

compliant.  Businesses can hire expensive ADA consultants,

architects or lawyers, but even these preventative measures

cannot guarantee a judge will conclude that they are not

fully compliant.  “I have not found anything that’s 100

percent compliant with the ADA,” said Mariana Nork, senior

vice president of the American Association of People with

Disabilities.”77  DOJ’s failure to provide effective technical

assistance has increasingly made businesses vulnerable to

“drive-by” lawsuits based on accessibility.

Court Interpretations: The “Readily Achievable” Standard

Courts are forced to step in and become the ultimate

arbitrator in interpreting what “readily achievable” means

on a “case by case basis,” due to ambiguity and the lack of

useful guidance by DOJ.78   Most businesses settle at the

prospect of the expensive litigation costs of an ADA case,

so there is little case law to help businesses decide what

types of modifications are “readily achievable.”

Courts acknowledge that the “readily achievable”

standard is ambiguous. In addressing the constitutionality

of the term “readily achievable” in  Botosan v. Paul McNally

Realty,79 the Ninth Circuit found that while “readily

achievable” is not unconstitutionally vague the term does

lack a precise meaning.  Rather than clarifying the “readily

achievable” standard, the court suggested that DOJ’s

regulations and interpretations overcome the low threshold

of specificity required and provide enough information to

owners of public accommodations on notice of Title III

requirements.80   The court avoided answering what most

owners of public accommodations desire, articulated

guidelines to evaluate whether or not removal of an

architectural barrier is “readily achievable.”

While courts have attempted to interpret the “readily

achievable” standard, their analyses often pose more

questions than answers.  In Spector v. Norwegian Cruise

Line Ltd.,81 the Supreme Court held that Title III of the ADA

applies to foreign cruise ships in U.S. waters.  The Court

noted, however, that these foreign cruise ships would not

be subject to barrier removal and the “readily achievable”

standard if these changes would make the vessel

noncompliant with the International Convention of the Safety

of Life at the Sea (SOLAS) or any other international legal

obligation.82  This case is important for businesses because

it emphasizes that the “readily achievable” standard extends

to considerations other than the cost of a modification, such

as a conflicting international legal obligation.83  The holding

of the case is very narrow, and does address the question of

whether a business must comply with the “readily

achievable” standard for barrier removal if removal conflicted

with local or state health and safety law, a discrepancy

business owners often face.

In Ass’n for Disabled Am., Inc. v. Concorde Gaming

Corp.,84 the district court attempted to eliminate some of the

ambiguity surrounding the “readily achievable” standard.

The court ruled that it was not “readily achievable” to install

an elevator in a casino ship to allow wheelchair-bound

passengers access to the upper decks.  Installation of the

elevator would have cost $200,000 and put the ship out of

commission for two months.  Moreover, after installation of

an elevator, the Coast Guard would need to recertify the

ship as a commercial, passenger vessel.85  To the court, this

was clearly not “readily achievable” and not required by

Title III.  In regards to the “readily achievable” standard, the

court noted, “Title III of the ADA only requires that places

of public accommodation take remedial measures that are (1)

effective (2) practical, and (3) fiscally manageable.”86

In Colorado Cross Disability Coalition v. Hermanson

Family Ltd.,87 the Court of Appeals pointed out that several

factors made barrier removal not “readily achievable,” such

as the cost of the project and the ability of the business to

obtain a permit for the modifications.  In this case, the plaintiff

had sued a historic block of shops and restaurants in

Colorado for architectural barriers that prevented access by

his wheelchair and sought installation of a ramp.88  DOJ’s

standards provided little guidance and stated only that

ramping a single step will likely be “readily achievable,”

while “extensive ramping” would probably not be required.89

In this case of first impression for a federal appellate

court, the Hermanson court held that a plaintiff seeking

barrier removal bears the initial burden of production to

present evidence tending to show that the suggested method

of barrier removal is readily achievable under the

circumstances.90  If the plaintiff does so, the defendant then

bears the ultimate burden of persuasion on affirmative

defense that barrier removal is not “readily achievable.”91

The Court of Appeals held that the plaintiff failed to meet

his initial burden of production, because he failed to produce

concrete evidence that ramp installation was “readily

achievable” in his particular situation.92  The plaintiff’s expert

witness produced only speculative evidence of cost

estimates based on similar projects and a rough sketch

instead of construction plans for this new ramp.93  Also, the

plaintiff failed to present any evidence to establish the

likelihood that the City of Denver would approve a proposed

modification of a historical building.94

In Long v. Coast Resorts, the Court of Appeals held

that a bathroom door guideline for a hotel casino was “readily

achievable” because “the terrain on which it is constructed

has no unique characteristics that would make accessibility

unusually difficult to achieve.”95  This case highlights the

difficulty that businesses have in complying with these

complicated architectural requirements.   Ultimately, the court

held that an ADA guideline addressing wheelchair

accessibility requirements for existing hotel units applied to

interior bathroom doors at a hotel casino.96  The court found
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that the casino failed to comply because it misinterpreted
the regulations for the bathroom door width in a sleeping
cabin.97  Guideline 9.4 required that a door width of 32 inches
for doors and doorways “within all sleeping units,” but
Guideline 9.2 distinguishes sleeping rooms from
bathrooms.98  Magistrate had ruled that although there was
a “technical violation” of the guidelines, “there has been
substantial compliance with the spirit of the law.”99  The
appellate court disagreed and concluded that a violation of
Title III left no left “no room for equitable discretion.”100

Effects on Small Businesses
Small businesses are paying the highest price for the

confusion surrounding Title III.  Taking advantage of the
ambiguity in “readily achievable” and the other complexities
of compliance, vexatious litigants have filed thousands of
lawsuits against small-business owners.101  The statutory
framework of the ADA has opened the door to what one
court described as a “cottage industry”102 for the Plaintiff’s
bar, a money making scheme more focused on extorting
attorney’s fees from businesses than actually gaining
accessibility for the disabled.

Congress provided for two remedies under Title III of
the ADA, a private suit and a suit by the Attorney General to
investigate public accommodations that engage in a “pattern
or practice of discrimination.”103  For private actions alleging
Title III violations, the law only provides injunctive relief
rather than monetary damages.104  However, the ADA
contains an attorney’s fee provision that is an incentive to
private litigation.  The provision states: “In any action. . .
commenced pursuant to this Act, the court. . .in its discretion,
may allow the prevailing party. . .a reasonable attorney’s
fee, including litigation expenses, and costs.”105

In Rodriguez v. Investco,106 the district court noted
that the attorney’s fee provision creates a “cottage industry”
for the Plaintiff’s bar, and dissuades efforts for voluntary
compliance with the property owner.  The court explained
that it would make sense for plaintiffs to notify business
owners of ADA accessibility violations, and work with these
businesses for “conciliation” and “voluntary compliance”
to fix these problems.107  Plaintiffs would gain accessibility
to these facilities as intended by the ADA, and obtain the
same result as a lawsuit for injunctive relief.  The Court
noted that “one might ask whether attorney’s fees should
be awarded where no effort is made pre-suit to obtain
voluntary compliance.”108  However, the ADA does not
require plaintiffs to notify a business owner or attempt pre-
suit settlement before filing suit.  Rather, the ADA
discourages this option because “pre-suit settlement does
not vest plaintiff’s counsel with an entitlement to attorney’s
fees.”109  Plaintiffs seeking pre-suit settlement with a
business owner would also risk another plaintiff suing this
facility, which often occurs.110  The Court noted that “the
current ADA lawsuit binge is, therefore, essentially driven
by economics—that is, the economics of attorney’s
fees.” 111

The plaintiff in this case, Jorge Luis Rodriguez, has
filed almost 200 lawsuits against various establishments
alleging ADA violations and used the same lawyer, William
Charouhis.112   In this case, Rodriguez unsuccessfully sued
Investco, a new owner of a hotel, for accessibility violations
he encountered at the hotel in the past.113  Investco had just
purchased the facility weeks before, hired an ADA
consultant, and was planning a large-scale renovation to
make the facility ADA compliant.114  There was no effort by
the plaintiff’s counsel to communicate with Investco “to
encourage voluntary compliance, no warning and no offer
to forebear during a reasonable period of time while remedial
measures were taken.”115  “[Plaintiffs] are filing lawsuits
without making an effort to resolve it beforehand,” explained
K.O. Herston, a defense attorney for a small business, “They
never told [us] that they had a problem and never wrote a
letter or anything.”116  Another defense attorney, Mike
Mollenhour, used much stronger language, complaining that
“from a small-business person’s point of view, this falls into
the category of litigational terrorism.”117

In Molski v. Mandarin Touch Restaurant, the court
described the modus operandi of one “vexatious litigant”
seeking attorney’s fees that is typical in these ADA suits:
“sue, settle, and move on to the next suit.”118  Jarek Molski,
a physically disabled individual who uses a wheelchair, has
filed over 400 ADA lawsuits in California.119  Molski’s prayer
for relief always asks for injunctive relief and damages of
$4,000 a day, for each day until the facility is compliant with
the ADA.120  Molski circumvented the legislative intent of
Congressional leaders who sought to restrict a plaintiff’s
remedy under Title III of the ADA to injunctive relief, by
seeking money damages in state court under the California’s
Unruh Civil Rights Act and the California Disabled Persons
Act while retaining federal jurisdiction under the ADA.121

Plaintiffs can sue for injunctive relief under the ADA, and
tack on state law claims for money damages under these
California provisions due to the federal courts concurrent
jurisdiction over related claims.122

Until December 2004, none of Molski’s suits had ever
been litigated since the small businesses in question chose
a painful but livable settlement over the possibly crippling
negative court judgment.123  When the owner of Mandarin
Touch Restaurant finally challenged Molski’s claims, the
court granted Mandarin’s motion, finding Molski to be a
vexatious litigant.124  While the court’s ruling prevents
Molski from filing any more federal ADA Title III suits before
getting the court’s approval, many businesses have had to
shut their doors or quickly settle with Molski or similar
litigants in order to avoid expensive legal fees and
litigation.125   Small-business owners, such as George Leage,
must still face Molski in state court.126  Molski sued Leage’s
three restaurants in Morro Bay, California, within a span of
weeks, and Leage settled one of those cases for $18,000.127

“I’m willing to do whatever I can to abide by the law,” says
Leage, “but this is nothing but a money making scam.”128

The ADA has opened the doors for plaintiffs’ lawyers,
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who follow this same formula of extortion against small-

business owners.  One of the most frequent ADA Title III

litigants, Access Now, boasts on its website that as of

February 2005 it had filed over 907 lawsuits.129  Approximately

235 of these cases involved hotels, restaurants and other

types of small businesses.130  Similarly, John Mallah,

representing his disabled uncle, sued over 700 Florida

businesses in a three-year span.131  Using the same complaint

and boilerplate language in each suit, Mallah typically asks

the businesses to settle the suit by fixing the allegation and

paying $3,000-$5,000 in attorney’s fees.132

George Louie has filed over 500 lawsuits against a

variety of firms—from Sears, Blockbuster Video and

McDonalds, to mom-and-pop operations.133 Some of his

individual settlements have reached $100,000, and revenues

from his nonprofit corporation, Americans with Disabilities

Advocates, topped $500,000.134  He has sued 130 California

wineries, and allegedly told these businesses that they could

settle out of court for over $10,000.135   He even sued his own

lawyer, Paul Ren, for minor ADA violations such as a toilet

being two inches from the wall and grab bars “not positioned

right.”  In a complaint to the California State Bar, he called

Ren a “set-up specialist who on four occasions asked me to

visit four businesses in my wheelchair to provide a pretext

for suing them.”136

A review of the flimsy complaints produced by this

“cottage industry” of plaintiffs’ attorneys reveals their true

intent—to harass business owners and extort attorney’s

fees.137  In Molski, the court found that the allegations

contained in the plaintiff ’s complaints “are contrived and

not credible.”138  The court found that Molski filed boilerplate

complaints against three restaurants he visited in one day,

and encountered the same architectural barriers and

sustained the same injuries in each facility.139   After reviewing

Molski’s litigious pattern, the court concluded that “these

suits were filed maliciously, in order to extort a cash

settlement.”140

Unfortunately, “serial plaintiffs, like Molski, serve as

a professional pawn in an ongoing scheme to bilk attorney’s

fees.”141   For example, in 1999, the Citizens Concerned About

Disability Access filed dozens of lawsuits on behalf of a 12-

year old wheelchair-bound girl in Florida, stating that she

could not get into a liquor store, a pawnshop and other

businesses in Palm Beach and Broward Counties.142  In

another example, Carlisle Wilson and his two lawyers filed

almost 200 ADA lawsuits in Florida in one year.143  On one

particular day, Wilson and his attorneys filed 23 identical

lawsuits against Miami-Dade strip clubs.144  Wilson claims

to have visited all of these facilities in his court papers, but

could not remember the specific violations at most of them.145

“If all the complaints are identical, these people aren’t really

concerned patrons who want to improve access to a

building,” said David McDonald, an attorney for Stir Crazy,

a strip club in Miami.146  This “cottage industry” haphazardly

mass produces these boilerplate complaints, which is evident

in the amount of errors they contain.  For example, Wilson

sued four businesses and referred to each of them as “the

Floridian,” a downtown Floridian restaurant not involved in

his current complaint; the complaints contained the wrong

addresses, and confused office buildings with restaurants.147

While many business owners are actively trying to

become ADA compliant, the lack of clear guidelines and the

ability for vexatious litigants to sue over the most minor

infractions, such as improper height of toilet paper

dispensers, makes the task nearly impossible.  Not only are

small businesses incurring unnecessary expenses that are

not proportional to their minor ADA infractions, but the

overall goal of the ADA Title III, to provide equal access to

public accommodations for the disabled, is inhibited.  For

example, litigious plaintiff Wilson sued Peter Pan Diner in

Florida.148  To settle the suit, business owner Peter

Kourkoumeils spent $500 in minor changes at his diner, such

as adding two blue disabled signs and moving a toilet

dispenser one-half inch.  However, Kourkoumeils had to

pay Wilson’s attorneys $3,500.149  The intent of the ADA

was to create accessibility, which could have been

accomplished with notice and voluntary compliance of this

business owner for $500.  Instead, “the means for enforcing

the ADA (attorney’s fees) have become more important and

desirable than the end (accessibility for disabled

individuals).”150

Business owners trying to comply with the ADA are

being held hostage in these “shotgun” lawsuits, and are

forced to settle or face astronomical attorney’s fees and

litigation costs that could put them out of business.  For

example, litigious plaintiff Wilson sued Central Bark, a pet-

supply store that had not yet opened for business for alleged

ADA violations he encountered during his visits.151  The

business owner, Chris Gaba, had already spent $6,000 on a

wheelchair-accessible bathroom and thousands on the

entrance before opening this store, but Wilson claimed that

these areas were in violation of the ADA.152  Gaba had to

complete thousands of dollars of renovations, pay his own

lawyer and experts about $4,000, and pay Wilson’s attorneys

$2,000.153  Dave Mock, a saddle maker and owner of Mock

Brothers in California, was also sued for ADA violations

and paid attorney’s fees of $27,000 and $4,000 in damages.154

Unfortunately, he was unable to make the $20,000 in ADA

renovations and was forced to close the family business

that was founded in 1941 by Archie Mock, Dave Mock’s

paraplegic uncle.155  “Do you want to spend $20,000 to have

a trial and voice your displeasure that this case is being

driven by attorney’s fees or pay much less to settle?” asked

Fort Lauderdale attorney Paul Ranis.156   Business owners

who choose to go to trial face the possibility of their own

litigation costs, as well the higher plaintiff attorney’s fees if

they lose.157  For example, River City Brewing, a Sacramento

bar, decided to fight an ADA lawsuit and had to declare

bankruptcy after the court ordered the owner to pay $145,000

in plaintiff attorney’s fees.158

Fixing the ADA: Courts or Congress?

Despite headline-generating cases like a 12-year old
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wheelchair-bound girl suing a liquor store for

discrimination,159 support for a legislative fix to Title III

remains low.  The high point of Congressional involvement

came after Clint Eastwood was hit with a Title III lawsuit

over a historic hotel he was refurbishing in central

California.160  Spurred by abuses in his own state,

Congressman Mark Foley (R-FL) introduced the ADA

Notification Act which would require a person suffering from

discrimination to provide formal notice of an ADA violation

to a business owner 90 days before filing a Title III suit.161

Despite gaining over 60 co-sponsors the bill never made it

out of committee.  Disability advocates argued that the 90-

day notification requirement would undermine voluntary

compliance with the ADA and would place an undue burden

on a disabled person’s ability to enforce their civil rights.162

Congressman Foley has reintroduced the bill in every session

since 2000 but none of these subsequent bills has made it

any further than the first.

While small businesses have been thwarted in

Congress, judges more familiar with vexatious litigation have

begun to take an active role in reining in abusive ADA

litigants.  As discussed earlier some individual litigants are

so obviously abusive that some courts have held them to be

vexatious litigants and then required them to obtain written

authorization from a judge before they could file a new ADA

compliant.163  Other courts recognize that the fuel for the

litigation fire is the attorney’s fees that are allowed after

each settlement.164  These courts attack the problem by using

their discretionary power over attorney’s fees to award

significantly less than originally requested165 or nothing at

all.166  Both of these solutions are inadequate at best since

only the most egregious violators, like Molski, will get

slapped with a pre-filing order and the same judges that

award minuscule attorney’s fees in one ADA case can use

that same discretion and award virtually all requested fees

in another case even though the defendants were equally

culpable.167

A more comprehensive check on ADA litigation may

come from asking the first question that should be asked in

any litigation: has the plaintiff suffered any actual harm that

can establish Article III standing?  Judges in California,168

Ohio,169 and Florida170 have all taken the Supreme Court’s

recent new focus on standing and used it to weed out the

more disingenuous litigants.  In Harris v. Del Taco, Inc, 171

the court dismissed a litigant’s claim against a fast food

restaurant that was 573 miles away from his home.  The

court held that the plaintiff failed to establish the sufficient

intent to return to the Del Taco in question necessary to

substantiate an imminent injury in fact.172  In Molski v.

Mandarin Touch Restaurant,173 the court held that the

distance (116 miles) between the plaintiff ’s home and the

defendant’s restaurant combined with the number of times

the plaintiff visited the restaurant (once) showed that the

plaintiff was not in danger of suffering irreparable and

substantial immediate injury.  In  Brother v. Tiger Partner, 174

the court held that a litigant only had a general intent to

return to a hotel 280 miles away from his home and that there

were countless other hotels in the area for him to choose

from.  While this defense will not protect small businesses

from all unscrupulous litigation, if properly raised it can

encourage busy plaintiffs to focus their efforts elsewhere.

Conclusion

DOJ’s refusal to produce clear accessibility standards

coupled with the lack of political will necessary to add a

notice requirement for Title III public accommodation

lawsuits means small businesses will continue to bear a

disproportionate burden of ADA compliance costs.

Fortunately, courts are losing patience with ADA litigation

abuses and are more and more open to either denying

attorney’s fees entirely, thus draining the litigation swamp,

or entertaining standing challenges which can lead to entire

suits being thrown out.  For now, the courts are the best

option small businesses have in reforming the ADA.
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NARROW TAILORING THE FEDERAL TRANSPORTATION DBE PROGRAM
BY GEORGE R. LA NOUE*

Introduction
Under the Supreme Court’s strict scrutiny test,

governments must have both a compelling interest to employ
a racial classification in a program and that use of race must
be narrowly tailored. After Adarand Constructors, Inc. v.
Pena,1 the Clinton Administration took steps to buttress the
Disadvantaged Business Enterprise (DBE) components in
the massive federal transportation subsidy programs.  The
DBE classification which makes firms eligible for preferences
in meeting contracting goals relies on racial, ethnic and
gender presumptions about which firm owners are
economically and socially disadvantaged.2  Under its “mend,
don’t end” philosophy toward affirmative action, new studies
and reports were created to provide the compelling interest
prong for the DBE program, while some administrative
revisions were made to meet the narrow tailoring test.

These program patches have survived several plaintiff
challenges, but in May 2005 the 9th Circuit in Western States
Paving Co. Inc. v. Washington State Department of
Transportation (WSDOT) found WSDOT’s administration
of the DBE program failed the narrow tailoring test and was
unconstitutional.3  The U.S. Department of Justice (USDOJ)
decided not to appeal the decision and, six months later, the
US Department of Transportation (USDOT) issued new
narrow tailoring requirements that it insisted applied only to
federal aid recipients in the 9th Circuit states.  The USDOJ
and USDOT responses to the case, however, will inevitably
influence the administration of DBE programs across the
country.

Federal transportation subsidies to highways, rapid
transit districts, ports, and airports are longstanding, huge
expenditures.4  Beginning in 1982, there has been a
requirement that DBEs receive a portion of those funds.  For
years, the standard DBE allotment required of every recipient,
unless waivers were given, was a minimum quota of 10% of
all federal transportation dollars.  After the Clinton
Administration post-Adarand adjustments, the DBE
program was made more flexible and each recipient was given
the responsibility to determine its overall annual goal, as
well as goals on particular contracts.  The annual goals were
to be based on measures of the availability of DBEs and
non-DBEs in local markets and could be upwardly adjusted
for the effects of local discrimination, if any.  Some goals,
therefore, were much higher than 10% and some much lower.

The availability measure is absolutely critical in the
operation of a DBE program, since it determines the share of
contract dollars DBEs are expected to get.  If the availability
percent is set too high, a large annual goal will result. Very
substantial individual contract goals, then, will have to be
established to meet the inflated annual goal. The impact on
non-DBEs can be severe.

Concerned that the hundreds of its recipients would
be over burdened by the new requirement to determine local
availability and, perhaps, wishing to allow recipients to
respond to local political pressures, USDOT decided to
permit a wide variety of data sources and methodologies to
be used for that task.  These data sources create very
different estimates of DBE availability5 and USDOT has
conducted no research comparing the outcomes or validity
of various availability sources.  As far as adjusting the goals
to account for the effects of discrimination, few recipients
even attempted any statistical measures.  To make a goal
submission proposal to USDOT, about 30% of recipients
hired consultants to conduct disparity studies, but most
used in-house staff to make rudimentary calculations.

This process was vigorously criticized by the General
Accountability Office (GAO) in a 2001 report to Congress.6

GAO concluded that here were flaws in the way census data
and directories were used to set DBE availability because
those sources  “cannot adequately indicate whether a firm
is truly available, that is, whether it has the qualifications,
willingness, or ability to complete contracts.”7  These
sources could result in an overstatement of available firms
for transportation contracting and may not contain current
information.  Finally, GAO believed that prequalification and
bidders lists “may be better sources of availability,” but that
recipients had misused them.8

GAO also reviewed 14 transportation-specific disparity
studies completed between 1996 and 2000 and found that:

the limited data used to calculate disparities,
compounded by the methodological
weaknesses, create uncertainties about the
studies findings. . . .  While not all studies
suffered from every problem, each suffered
enough problems to make its findings
questionable.  We recognize there are difficulties
inherent in conducting disparity studies and that
such limitations are common to social science
research; however,  the studies we reviewed did
not sufficiently address such problems or
disclose their limitations.9

Western States
Despite these criticisms, USDOT did not tighten its

requirements for DBE goal setting and the system survived
several attempts to attack it.  Plaintiffs were unsuccessful in
getting courts to engage in any serious analysis of whether
Congress had made findings of discrimination anything like
those required of state and local governments.  Further, the
data by which state recipients set goals were not rigorously
scrutinized.10
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Then, in Western States, the focus changed.  The
plaintiff made the obligatory challenge to Congressional
findings which were brushed aside by the 9th Circuit as
other courts had done. But the plaintiff also argued that
WSDOT had done no study about whether there was
discrimination in the transportation contracting industry in
that state.  Therefore, Western States argued WSDOT’s use
of race conscious goals, instead of race neutral means, to
fulfill its DBE goals violated the equal protection clause’s
narrow tailoring requirement. The USDOJ intervened and
vigorously defended Congress’s compelling interest finding
to create a national program, but agreed that Washington
state had to make its own finding of discrimination to set
particular race conscious goals, much to the annoyance of
WSDOT and USDOT.11  The 9th Circuit stated, “As the
United States correctly observed in its brief and in oral
argument, it can not be said that TEA-21 is a narrowly
tailored remedial measure unless its application is limited to
those States in which the effects of discrimination are
actually present.”12  Otherwise, the Court noted:

Whether Washington’s DBE program is narrowly
tailored to further Congress’s remedial objective
depends upon the presence or absence of
discrimination in the State’s transportation
industry.  If no such discrimination is present in
Washington, then the State’s DBE program does
not serve a remedial purpose; it instead provides
an unconstitutional windfall to minority
contractors based solely on race.13

Now left holding the bag, WSDOT attempted to
salvage its position by arguing that  discrimination did exist
in Washington because there was a fall off in DBE utilization
when goals were not required; there was a slight disparity
between DBE availability (11.17%) and utilization (9%) on
race neutral contracts; and that it had certified DBE owners
as socially and economically disadvantaged.  The 9th Circuit
disagreed with each argument and in its reply added burdens
that states will face in justifying race conscious goals.

With regard to the fact that DBEs were less used on
contracts without goals than with, the 9th Circuit very
commonsensically replied, “. . .the proportion of work that
DBEs receive on contracts that lack affirmative action
requirements will be lower than the share that they obtain
on contracts that include such measures because minority
preferences afford DBEs a competitive advantage.”14

Regarding the disparity WSDOT had shown, the 9th
Circuit replied that a small disparity standing alone has no
probative value in proving discrimination and, then, dealt a
knockout blow to many existing disparity studies by stating:

This oversimplified statistical evidence is
entitled to little weight, however, because it does
not because it does not account for factors that
may affect the relative capacity of DBEs to
undertake contracting work. . . .  DBE firms may

be smaller and less experienced than non-DBE
firms (especially if they are new businesses
started by recent immigrants) or they may be
concentrated in certain geographical areas of
the State, rendering them unavailable for a
disproportionate amount of work.15

Few existing disparity studies meet that evidentiary standard.

      With regard to DBE certification as evidence of
discrimination, the 9th Circuit noted that the affidavits DBEs
signed do not require them to attest that they have suffered
discrimination in the transportation industry, but merely that
they have been subject to some kind of racial ethnic or
cultural bias at some time.16  Citing Croson, the 9th Circuit
affirmed, “Such claims of societal discrimination—and even
generalized assertions about discrimination in an entire
industry—cannot be used to justify race conscious
measures.”17

Now USDOT had a significant problem on its hand.
The 9th Circuit had found there were flaws in the way most
recipients operated their DBE programs.  That Department
did not agree with the Western States ruling, but USDOJ
“speaks for the United States” and Justice had declined to
appeal en banc or petition for certiorari. Recipients, without
evidence of local discrimination, wondering whether their
race conscious programs were now indefensible, clamored
for advice from USDOT.  Though all judicial rulings on the
matter have found that Congress had a compelling interest
in establishing the regime of preferences in federal
transportation contracting, USDOJ had “unambiguously
conceded that T-21’s race-conscious measures can be
constitutionally applied only in those states where the
effects of discrimination are present.”18  In this situation,
the 9th Circuit’s Western States decision adopted the
standards of City of Richmond v. Croson19 and its progeny
in their requirements for finding local discrimination.
Congressional findings, thus, became irrelevant in
administering race conscious local DBE programs.

USDOT Western States Interpretations
USDOT has issued two documents: “What actions

must State Transportation Agencies (STAs) and FHWA take
in compliance with 48 CFR part 26 for FY 2006” (hereafter
actions); and “Questions and Answers Concerning
Response to Western States Paving Co. v. Washington State
Department of Transportation.” (hereafter Q&A) giving its
interpretation of the new obligations of recipients under
Western States.

Both documents concede that Western States requires
fundamental changes in the operation of DBE programs for
all recipients of federal transportation funds in the 9th Circuit
jurisdictions (Alaska, Arizona, California, Hawaii, Idaho,
Montana, Nevada, Oregon, and Washington).  But they also
try to confine these changes to recipients in the 9th Circuit.
That is a technically correct interpretation, since 9th Circuit
decisions are legally binding only in that Circuit.  But given
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statements USDOJ made in the case and its choice not to

appeal the decision, it can be argued, as USDOT lawyers

admit, that “the United States” has accepted at least some

Western States rulings about narrow tailoring the DBE

program. Further, the 9th Circuit decision is consistent with

Croson and other circuit decisions about state and local

preferential contracting programs.  So the implications of

Western States are national and, as one consulting company

has stated, the decision provides “a blueprint for groups

wishing to challenge DBE programs in other states.”

While recipients can always use race neutral means to

meet their goals, USDOT has changed the rules for employing

race conscious goals and how availability is calculated for

recipients in the 9th Circuit.  The most important new rules

are:

1. Recipients should ascertain the evidence of

discrimination for each separate group presumed

to be disadvantaged.20

In the past, USDOT has tried to insist that the

DBE inclusive category precluded the necessity

of race, ethnic and gender specific findings that

Croson and it progeny required for state and

local MWBE programs.  Now in the 9th Circuit,

at least, there will have to be findings about

discrimination for each principal group. (Black

Americans, Hispanic Americans, Native

Americans, Asian-Pacific Americans,

Subcontinent Asian Americans and women).21

The result of this requirement is that such

findings will be rarely made for smaller groups

(Asian-Americans in Montana, for example) and

even major groups, (particularly white women)

are often times not underutilized. When some

groups are excluded from the preferences and

treated like non-DBEs, the politics for supporting

the program inside and outside recipient

agencies changes.  So moving to group specific

findings is very significant.

2.  Disparity studies should be done with more

rigor.

USDOT has said, “Recipients should exercise

caution in drawing conclusions about the

presence of discrimination and its effects based

on small differences.”22  Further, “. . .the study

should rigorously determine the effects of factors

other than discrimination that may account for

statistical disparities between DBE availability

and participation.  This is likely to require

multivariate/regression analysis.”23   This

guidance is enormously significant for several

reasons.  First, it appears to shift the burden of

proof that a study must meet from the simple

showing of disparities to showing the disparities

were caused by discrimination after controlling

for size, age, qualifications, etc. through multiple

regression.  Almost no existing disparity study

meets that standard. Most disparity consultants

do not have the necessary skills.

USDOT has also instructed recipients, “In

calculating availability of DBEs, the study should

not rely on numbers that may have been inflated

by race-conscious programs that may not have

been narrowly tailored.”24  This guidance is

important because many recipients had

determined DBE availability by past utilization

without making any independent new

assessment and thus continued to replicate

preference inflated availability.  Further, it

undermines the logic of one of USDOT’s

principal defenses of DBE programs, i.e that

when they are discontinued DBE utilization falls.

USDOT also instructed that, “The study should

include an assessment of any anecdotal and

complaint evidence of discrimination.”25  While

most disparity studies include anecdotal data,

they almost never include data about formal

complaints of discrimination because such

complaints are very few and after investigation

only rarely found to be caused by discrimination.

Both Croson and Western States suggest that if

there are few complaints of discrimination that

may suggest that the “patterns of deliberate

exclusion” that would constitute a compelling

interest do not exist.

USDOT suggested that recipients should

consider evidence such as bonding and

financing, disparities in business and formation

and earnings. It is not clear where this

suggestion will lead. If societal discrimination

and generalized assertions about discrimination

in an entire industry are not a sufficient basis

for a race conscious remedy as Croson and

Western States affirm, then why would a DBE

construction goal be a narrowly tailored remedy

for finding of discrimination in the banking or

surety  industries?

Finally, USDOT, citing Sherbrooke, Gross Seed,

and Northern Contracting, said that recipients

should consider the “evidence gathering efforts

that Federal courts have approved in the past.”26

But the studies in those cases did not meet the

Western States’ standards and their data were

subject only to cursory judicial scrutiny.

Creating new studies according to USDOT guidance

It is clear that recipients will now have to invest in

studies that will not only measure availability in a more

sophisticated manner, but establish the existence of

discrimination as well. This means:
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1. Each state should create a disparity study

that covers highways, airports, and transit

recipients.  If done properly, that would require

separate availability measures, since different

types of services are required in the different

transit modes.

2.  According to USDOT, “Larger transit and/or

airport districts may want to conduct their own

studies, since the demographics of large urban

areas may differ from that of the state as a

whole.”27   Perhaps USDOT has in mind that

more DBE firms will be available in “large urban

areas,” but conversely fewer will be available in

smaller areas.  Thus a statewide study can not

reveal what availability should be for airports in

San Luis Obispo or Spokane. Further, each

recipient will have its own utilization statistics.

3. The cost of these studies can be “defrayed”

by federal funds. “FHWA, FTA, and FAA have

all stated that the costs of conducting disparity

studies are reimbursable from Federal program

funds, subject to the availability of those

funds.”28  It would not be unreasonable to predict

that the initial round of compliance with the new

Western States rules will be about $20 to $30

million dollars of disparity studies. The new

studies will have to be done to higher standards

than past studies and that will require more

difficult-to-find data.  Further, the life span of

the study should only be about three years.

Goals are set every year.

4. A new process for reviewing goals (and

therefore the studies used to create the goals)

has been established.  According to the “action”

document, all state goals will be reviewed by

USDOT headquarters.  “For those matters in

litigation, or risk of litigation,” the Office of

General Counsel will review the goals.29  Also in

need of further review are situations where there

is substantial change in the goal setting

methodology or significant controversy about

the evidence relied on.  The Q&A document

states that, in the 9th Circuit, recipient goals will

require the concurrence of the Office of the Chief

Counsel in D.C. and the FHWA and/or the FTA

Offices for Civil Rights.  For some reason, the

FTA process has not changed.  New rules

probably will emerge from this new review

process that will limit the discretion of recipients

in establishing goals.

This new disparity study process will determine the

expenditures of billions of dollars as well as shape

constitutional rights in the contracting field.  This suggests

several policy considerations.  First, USDOT should provide

clearer guidance about what methodologies will produce

acceptable proofs of discrimination. Fortunately, in March

2006, the U.S. Commission on Civil Rights will release its

report on disparity studies which will provide some

guidelines about their conduct.30  Second, the disparity

study process needs to be much more transparent.  Currently,

USDOT requires public comment on recipient DBE goals,

but not on the studies that underlie the goals.  There should

be a requirement for public hearings on studies and the

underlying study data should be publicly accessible.  That

would serve the purpose of making sure the agency has the

data and that it is complete and accurate when checked by

independent researchers.  Few agencies ever examine the

underlying data on which their preferential programs are

based. Several jurisdictions have been embarrassed to find

that their consultants had destroyed or lost the underlying

data, leaving the jurisdiction unable to defend its DBE or

MWBE program in litigation.

There may be as many as 200 individual recipients of

federal transportation funds in the 9th Circuit.  Each of them

will be interesting case studies in the application of Western

States.  Some recipients (Arizona and Hawaii, for example)

have already converted to race neutral programs, but USDOT

says that all state recipients need to complete disparity

studies to determine if race conscious programs are

warranted.  Even assuming some studies will be statewide

or regional consortiums, the disparity study industry (now

down to about three major providers) does not appear to

have the capacity to meet the new demand.  Further race

conscious programs must now be approved by several layers

of bureaucracy, so there will be the development of a lot of

applied law in this process.  Monitoring these policies on

what are valid disparity studies and, therefore, valid race

conscious policies will be the focus of civil rights lawyers in

the 9th Circuit and elsewhere for the next several years.

*George R. La Noue is Professor of Political Science and

Public Policy at the University of Maryland Baltimore County
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CORPORATIONS
PRIVILEGE IN PERIL: CORPORATE COOPERATION IN THE NEW ERA OF
GOVERNMENT INVESTIGATIONS
BY GEORGE J. TERWILLIGER III AND DARRYL S. LEW*

Introduction

The protection against disclosure afforded attorney-

client communications and attorney work product, a pillar of

the American legal system, is in peril.  Three principal

developments have coalesced to cause this state of affairs.

First, the era of vigorous government regulation and

prosecution of corporations continues unabated, making

names like Enron, topics such as the internal investigation,

and obligations such as Sarbanes-Oxley compliance

common subjects of boardroom discussion.  Second,

government policies and practices adopted by the

Department of Justice, the Securities and Exchange

Commission, and the United States Sentencing Commission

strongly encourage and, arguably, practically require a

corporation interested in cooperating with a government

inquiry to waive the protections of the attorney-client

privilege and work-product doctrine that may attach to

internal corporate investigations and other corporate legal

activity.  And third, the majority of courts has not recognized

the concept of a limited waiver of privilege, so that a

corporation wishing to share some privileged information

with the government to facilitate the goals of law enforcement

and corporate oversight cannot do so without risking being

held to have waived, as to all third parties, applicable

privilege or protections regarding the entire subject matter

of the privileged material and communications disclosed.

The latter concern is most acute in the context of threatened

parallel civil litigation undertaken by opportunistic plaintiff’s

counsel.

Facilitating legal compliance and reasonable

government enforcement is a laudable goal.  So too is

fostering corporate self-policing and creating a responsible

corporate culture.  Encouraging corporations to investigate

and share with the government the factual results of

counsel’s inquiry into questionable corporate conduct and

practices can help achieve all of these goals.  The challenge

is to do so without sacrificing the core principles and

protections of the attorney-client privilege and the work-

product doctrine.  As courts and commentators have

recognized, the uncertainty surrounding the enforceability

of agreements purporting to limit the scope of any waiver

associated with providing privileged information to the

government can serve as a disincentive for corporations to

conduct internal investigations and provide the resulting

facts to the government.  Left unaddressed, this situation

will not only do violence to a cornerstone of the legal system,

but also, ultimately, impede the accomplishment of these

important objectives.

This paper discusses the law, policy and practice

relating to waiver of the attorney-client privilege and work-

product protection in the context of government

investigations, highlights the risks and what may be the

unintended consequences flowing from the government’s

expectations regarding privilege waiver from cooperating

corporate parties, and suggests means to remedy—or at

least to mitigate—these risks, while at the same time

fostering the achievement of important societal goals and

preserving the integrity of these bedrock legal privileges.

Part I briefly defines the chief evidentiary privileges

and forms of limited waiver involved when companies

respond to government investigations, and surveys the

actions taken by Congress and others that have put the

privileges in jeopardy.  Part II describes the three major

positions taken by federal courts of appeals with respect to

the validity of a limited waiver, and Part III describes some

of the negative effects accompanying the legal uncertainty

of voluntarily disclosing privileged materials to the

government.  Finally, Part IV both recommends legislative

solutions to the problem and proposes several means by

which corporate counsel might, in the absence of new

legislation, maintain their companies’ evidentiary privileges

while still cooperating with the government.

I.  Pressure To Cooperate And Waive Attorney-Client

Privilege And Work-Product Protection In Connection

With Government Investigations Of Alleged Corporate

Wrongdoing

 A.  Evidentiary Privileges and Waivers: An Overview

The attorney-client privilege protects from discovery

communications between an attorney and a client made in

confidence in connection with the rendering of legal advice

by the attorney.1  The purpose of the privilege is “to

encourage full and frank communication between attorneys

and their clients and thereby promote broader public

interests in the observance of law and administration of

justice.”2  While the privilege extends to the communication

of facts by a client to his attorney, it does not protect the

underlying facts or records.3

A client or lawyer may waive the privilege expressly or

impliedly by voluntarily disclosing confidential

communications to a third party.4  In general, disclosure of

any portion of a privileged communication waives the client’s

privilege with respect to the entire communication, and

indeed with respect to any other privileged communications

on the same subject matter.5
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The work-product doctrine, on the other hand, “is

distinct from and broader than the attorney-client privilege,”6

and extends beyond confidential communications between

attorney and client to include “any document prepared in

anticipation of litigation by or for the attorney.”7  Courts

distinguish between “fact” work product, meaning the

“written or oral information transmitted to the attorney and

recorded as conveyed by the client,”8 and “opinion” work

product, which encompasses “any material reflecting the

attorney’s mental impressions, opinions, conclusions,

judgments, or legal theories.”9  As with the attorney-client

privilege, the work-product protection may be waived if the

attorney or client voluntarily discloses otherwise protected

materials to a litigation adversary.10  Unlike waivers under

the attorney-client privilege, however, waivers of the work-

product protection often do not extend beyond the actual

individual work product to additional work product on the

same subject matter.11

Courts generally use the term “limited waiver” to

describe an implied waiver of an evidentiary privilege that is

limited to materials voluntarily disclosed to the government

and limited to the government itself.12  In other words, such

a waiver, where recognized, destroys the attorney-client

privilege or work-product doctrine only as to materials

actually disclosed to the government, and only with respect

to the government.13  The privilege remains operative as to

other communications or materials on the same subject-

matter, and, with respect to parties other than the

government, as to the communications or materials

disclosed.  As discussed below, however, relatively few

courts have endorsed the concept of limited waivers; most

have concluded that such efforts at limiting the scope of

waivers are ineffective, even where the government explicitly

agrees to such an arrangement.

B. Waiver As an Element of “Cooperation”

Regardless of how a company’s waiver of its

evidentiary privileges is labeled, it is clear that such a waiver

increasingly is expected by the government from

corporations who wish to cooperate with government

investigations.14  In the last several years, government

enforcement agencies such as the DOJ and the SEC have

announced policies requiring or strongly encouraging

companies to waive their attorney-client privilege and work-

product protection.  Steps taken by agencies, in particular

the U.S. Sentencing Commission, have put companies on

notice that any refusal to waive such privileges and

protections could be viewed as a failure to cooperate with a

government investigation and be held against the company

when determining whether to charge or how to sentence a

company for its alleged wrongdoing.15

Companies must therefore risk waiving available

privileges and protections as to third parties, and possibly

as to the entire subject matter of communications or work

product disclosed, by complying with a request for

cooperation via disclosure to the government of privileged

communications and protected materials.  In the wake of

recent high-profile corporate accounting scandals and other

developments, the government may be expected increasingly

to demand such cooperation.  At the same time, in light of

increased regulatory and enforcement attention, companies

need the advice of their counsel more than ever.  In order to

ensure that companies can engage in a robust pursuit of

enterprise while remaining compliant with legal requirements,

the communication between lawyer and client needs to be

unhindered by expectations of routine waiver.  Thus, critically

important government objectives are served by allowing

limited waivers of privilege in order to allow companies to

cooperate in enforcement matters.

1.  DOJ: The Thompson Memorandum

Large companies typically respond to an allegation of

internal wrongdoing by retaining outside counsel to

investigate the allegation and report the results.  As with

the proverbial road paved with good intentions, that good-

faith effort to learn the facts and obtain independent legal

advice can, perversely, inure to a company’s detriment.

The results of an internal investigation are routinely

demanded by the government as part of the price of avoiding

prosecution or of mitigating punishment.  In 2003, the DOJ

revised its guidelines for business prosecutions in a

memorandum written by Deputy Attorney General Larry D.

Thompson entitled “Principles of Federal Prosecution of

Business Organizations” (the Thompson Memorandum).16

The Thompson Memorandum moves a corporation’s

perceived cooperativeness to center stage in deciding

whether to prosecute that corporation.  As the memorandum

makes clear, “[t]he main focus of the revisions is increased

emphasis on and scrutiny of the authenticity of a

corporation’s cooperation.”17

Whether a business’s level of cooperation is perceived

by the DOJ as sufficiently “authentic” depends, in part, on

“the corporation’s timely and voluntary disclosure of

wrongdoing and its willingness to cooperate in the

investigation of its agents, including, if necessary, the waiver

of corporate attorney-client and work-product protection.”18

Failure to disclose to the government the results of an internal

investigation and waive attorney-client and work-product

protections, therefore, is deemed evidence of less-than-

authentic cooperation.19

The Thompson Memorandum suggests that the

government’s demand for such information ordinarily should

be limited to the “factual internal investigation and any

contemporaneous advice given to the corporation

concerning the conduct at issue” (it is assumed that this is

meant to refer to advice contemporaneous with the conduct),

but leaves open the possibility that, in certain circumstances,

prosecutors should go so far as to “seek a waiver with

respect to communications and work product related to

advice concerning the government’s criminal

investigation.”20  Current DOJ policy thus forces businesses

to choose between cooperation that may include privilege

waiver, potentially providing other litigation adversaries with
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privileged material that they would otherwise not be entitled

to receive, and facing the consequences of being deemed to

have failed to cooperate in a government investigation.21

As a practical matter, a finding of a broad subject-matter

waiver or waiver as to third parties could substantially impair

a company’s defenses in related civil litigation and tilt the

adversarial playing field decidedly against it.22

2.  SEC: The Seaboard Report

The SEC in 2001 announced a policy that was later

echoed by the (2003) Thompson Memorandum.  In a formal

release in which the SEC announced that it was taking no

action against Seaboard Corporation because of Seaboard’s

“complete” cooperation with an SEC investigation, the

Commission delineated a list of thirteen factors that it had

considered in that matter and would in the future consider

when determining whether to grant a company leniency in

return for its cooperation.23   Among the factors listed in the

report (the Seaboard Report) were:

·  Whether the company “promptly, completely

and effectively” disclosed the existence of the

alleged misconduct to the public and regulators;

·  Whether the company conducted or had an

outside entity conduct an internal review of the

alleged misconduct; and

·  Whether the company “promptly” disclosed

the results of the review to the SEC, including

“a thorough and probing written report detailing

the findings of its review.”24

In discussing disclosure of attorney-client

communications and attorney work product to the

Commission, the Seaboard Report notes that waiver of such

privileges and protections might be necessary as part of a

company’s “cooperation.”25   The Commission acknowledges

the general social interest in preserving these protections,

and states that the Commission has in the past been willing

to limit the scope of such waivers to the Commission only

and to the specific communications or work product

disclosed, but nevertheless suggests that waiver will be an

important factor in assessing a company’s cooperation.26

Therefore, just as the Thompson Memorandum promotes

waiver in criminal investigations, so too the Seaboard Report

anticipates that companies seeking to cooperate with the

government will waive privileges and protections that are at

the heart of their relationship with their lawyers.

3.  U.S. Sentencing Commission: Revised  Sentencing

Guidelines § 8C2.5(g) and Commentary

Recent revisions to the United States Sentencing

Guidelines (the Guidelines) are also part of the trend

producing pressure on corporations to waive attorney-client

privilege and work-product protection.  In revisions to the

Guidelines that became effective in November 2004, the U.S.

Sentencing Commission (the Sentencing Commission)

modified the provisions applicable to corporate cooperation

with government investigations.27  The Guidelines have

always permitted a reduction in culpability score if a

company reports an offense and “fully cooperate[s] in the

investigation.”28  In commentary recently added to § 8C2.5,29

however, the Commission has made clear that full

cooperation may include—indeed, in some circumstances

may require—waiver of attorney-client privilege and work-

product protections: “Waiver of attorney-client privilege and

of work product protections is not a prerequisite to a

reduction in culpability score. . .unless such waiver is

necessary in order to provide timely and thorough

disclosure of all pertinent information known to the

organization.”30

Like the Thompson Memorandum, the Guidelines grant

prosecutors (and ultimately judges) substantial discretion

in determining whether “full cooperation” requires a waiver

of the attorney-client privilege and work-product protection.

In practice, however, prosecutors may be inclined to request

waivers with increasing frequency.  Only if “all pertinent

information” known to a company can be disclosed without

a waiver, the commentary suggests, will cooperation be

possible absent one.31

The Guidelines thus at least permit prosecutors to seek

waivers aggressively from corporate defendants.  Perhaps

recognizing the potential negative consequences stemming

from this policy, the Sentencing Commission indicated in its

notice of final priorities for the Guidelines amendment cycle

ending May 1, 2006, that it will review, and possibly again

amend, “commentary in Chapter Eight (Organizations)

regarding waiver of the attorney-client privilege and work

product protections.”32

C.  The Risks of Sharing Privileged Information with

the Government

Sharing privileged information with the government

is of course normally deemed a waiver of any protection

applicable to materials disclosed for purposes of the

government’s investigation.  There is also a substantial risk,

however, that providing the government with attorney-client

privileged communications and attorney work product will

be deemed a waiver extending to all communications or work

product relating to the same subject matter.33  As a general

rule, disclosure of attorney-client communications to a third

party waives the privilege as to the subject matter of the

communication.  The government—either the governmental

entity conducting the primary investigation or another

governmental entity—may contend that by disclosing some

privileged information, the company has waived the attorney-

client privilege over any other communications concerning

the same subject matter.

The risks of voluntarily disclosing confidential

materials to the government are further heightened by the

presence of parallel civil litigation.34  Businesses cannot

correct their own errors in order to comply with the law or

voluntarily cooperate with government investigations

without running the substantial risk that their confidential
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information will be turned against them in subsequent civil

lawsuits.   Aggressive plaintiffs’ lawyers often seek to obtain

the materials disclosed by a company to the government as

part of their efforts to establish civil liability.  Thus, depending

on the magnitude of the civil claims, this battle over

evidentiary privileges can have serious financial

consequences for a corporation and its shareholders.35

II.  The Split of Decisional Authority Regarding Limited-

Waiver Agreements

Federal case law on waivers of attorney-client privilege

and work-product protection in the context of government

investigations is currently “in a state of hopeless

confusion.”36  Out of the welter of cases, three primary lines

of authority have emerged.37  Most federal circuits that have

addressed the issue have held that the voluntary disclosure

of protected materials to the government, even for the

purpose of cooperating with an official investigation,

operates as a waiver, and that any agreement with the

government to maintain the confidentiality of such materials

is ineffective.  Only one jurisdiction, the Eighth Circuit, has

accepted the theory of limited waiver absent an agreement

with the government or reservation by the disclosing party,

holding that the disclosure of privileged materials to the

government for the purpose of cooperating with an official

investigation does not constitute a waiver.  A third group of

courts has adopted a middle position, holding that the

disclosure of protected materials to the government does

not operate as a waiver if the purpose of the disclosure is to

cooperate with an official investigation and the holder of

the privilege or protection takes substantial steps to maintain

its protection as to third parties.

A.  Majority Rule: Disclosure to the Government Is

a Waiver to All

Most circuits that have addressed the issue have held

that voluntary disclosure to the government of otherwise

privileged or protected materials constitutes a waiver, at least

with respect to the materials produced, and perhaps with

respect to all materials on the same subject matter.38  In

Permian Corp. v. United States, the D.C. Circuit explained:

Voluntary cooperation with government

investigations may be a laudable activity, but it

is hard to understand how such conduct

improves the attorney-client relationship.  If the

client feels the need to keep his communications

with his attorney confidential, he is free to do

so under the traditional rule by consistently

asserting the privilege, even when the discovery

request comes from a ‘friendly’ agency. . . .

The client cannot be permitted to pick and

choose among his opponents, waiving the

privilege for some and resurrecting the claim of

confidentiality to obstruct others, or to invoke

the privilege as to communications whose

confidentiality he has already compromised for

his own benefit.39

The D.C. Circuit has consistently followed this

position with respect to the attorney-client privilege,40 but it

has indicated a willingness to recognize a limited waiver

with respect to the attorney work-product doctrine under

certain circumstances.41

Numerous other circuits have followed the D.C.

Circuit’s lead.  The First Circuit in United States v.

Massachusetts Institute of Technology refused to “carve

out” an exception to the general rule that voluntary disclosure

implies a waiver of the attorney-client privilege, reasoning

that such exceptions have “no logical terminus.”42   Although

the First Circuit had previously suggested in dicta that it

might recognize a limited waiver of the attorney-client

privilege depending on the nature of any prior confidentiality

agreement with the government, it has not yet found occasion

to test this suggestion.43  In addition to its holding on the

attorney-client privilege, the First Circuit in MIT also held

that disclosure waives work-product protection with respect

to all parties and all future lawsuits.44  While declining to

consider whether such waivers constitute subject-matter

waivers, the court stated that “disclosure to an adversary,

real or potential, forfeits work product protection.”45

Decisions in the Second Circuit are inconsistent.  In

some cases the court of appeals has adhered to a strict rule

finding an implied waiver of the attorney-client privilege if a

party discloses privileged materials to the government,46

while in others it has concluded that the circumstances render

recognition of such a waiver inappropriate.47  In addition,

with respect to the attorney work-product doctrine, In re

Steinhardt Partners, L.P. specifically rejected the idea that

work product can be subject to limited-waiver agreements,

reasoning that “[a]n allegation that a party facing a federal

investigation and the prospect of a civil fraud suit must

make difficult choices is insufficient justification for carving

a substantial exception to the waiver doctrine.”48  The court

in Steinhardt noted, however, that it was unwilling to adopt

a per se rule that all voluntary disclosures to the government

waive the work-product protection.  The court stated that it

might recognize a limited waiver when “the disclosing party

and the government may share a common interest in

developing legal theories and analyzing information, or

situations in which the SEC and the disclosing party have

entered into an explicit agreement that the SEC will maintain

the confidentiality of the disclosed materials.”49

The Third Circuit, in contrast, has been

straightforward in its rejection of limited waivers.  In

Westinghouse Electric Corp. v. Republic of the Philippines,

the court firmly rejected limited waivers with respect to both

the attorney-client privilege and the work-product doctrine.50

In particular, the court reasoned that neither the fact that the

documents were disclosed pursuant to a subpoena nor the

fact that the DOJ had agreed to maintain the confidentiality

of the materials altered the traditional rule that “a voluntary

disclosure to a third party waives the attorney-client privilege

even if the third party agrees not to disclose the

communications to anyone else.”51  The court concluded
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that “disclosure of work product to the SEC and to the DOJ

waived the work-product doctrine as against all other

adversaries.”52

Similarly, the Fourth Circuit has rejected the concept

of limited waiver of attorney-client privilege and non-opinion

work-product protection.  In In re Martin Marietta, the court

held that by presenting the United States Attorney with a

position paper opposing indictment, the company waived

the attorney-client privilege that otherwise attached to the

position paper and to “the underlying details” referenced in

the paper.53  The court also concluded that the company

“has impliedly waived the work-product [protection] as to

all non-opinion work-product on the same subject matter as

that disclosed.”54  The Fourth Circuit made clear, however,

that the subject-matter waiver did not extend to opinion

work-product.55

The Sixth Circuit likewise has declined to recognize

the limited waiver of the attorney-client privilege or attorney-

work-product doctrine.56  After surveying the relevant case

law, the court in In re Columbia/HCA Healthcare

Corporation Billing Practices Litigation concluded that a

limited-waiver agreement “has little, if any, relation to

fostering frank communication between a client and his or

her attorney.”57  Accordingly, the court reasoned that “any

form of [limited] waiver, even that which stems from a

confidentiality agreement, transforms the attorney-client

privilege into ‘merely another brush on the attorney’s

palette, utilized and manipulated to gain tactical or strategic

advantage.’”58  Further, because the court found “no

compelling reason for differentiating waiver of work product

from waiver of attorney-client privilege,” the court applied

the same strict waiver rule to the attorney-work-product

doctrine.59  “‘[T]he standard for waiving the work-product

doctrine should be no more stringent than the standard for

waiving the attorney-client privilege’—once the privilege is

waived, waiver is complete and final.”60

Finally, the Ninth Circuit also has addressed the issue

of limited waivers, although only in the context of litigation

between private parties.  In Weil v. Inv./Indicators, Research

and Mgmt., one of the parties inadvertently disclosed to a

party opponent “the substance of Blue Sky counsel’s advice

regarding registration of Fund shares pursuant to the Blue

Sky laws of the various states.”61 Applying the rule that

“voluntary disclosure of the content of a privileged attorney

communication constitutes waiver of the privilege as to all

other such communications on the same subject,” the court

held that the disclosure (inadvertent or not) waived the

privilege.62  In contrast to those courts endorsing the

principle of subject-matter waiver, however, the Ninth Circuit

restricted the scope of the waiver to “communications about

the matter actually disclosed.”63

In sum, the D.C., First, Second, Third, Fourth, Sixth,

and Ninth Circuits have adopted the rule that disclosure of

privileged materials to a third party operates as a waiver of

the attorney-client privilege,64 with the First, Third, Fourth,

and Sixth Circuits extending the rule to the attorney-work-

product doctrine.65

B.  Minority Rule: Disclosure to the Government Is

Not a Waiver

In Diversified Industries, Inc. v. Meredith, the Eighth

Circuit adopted the contrary position that the voluntary

disclosure to the government of materials protected by the

attorney-client privilege waives the privilege only as to the

government.66  The court reasoned that (1) disclosure

occurred in “a separate and nonpublic SEC investigation”

and (2) “[t]o hold otherwise may have the effect of thwarting

the developing procedure of corporations to employ

independent outside counsel to investigate and advise them

in order to protect stockholders, potential stockholders and

customers.”67  No other circuits have joined this view,

although certain district courts have followed the Eighth

Circuit’s reasoning.68

C.  Middle Ground: The Relevance and Effectiveness

of a Limited-Waiver Agreement

Still other courts have indicated the possibility of a

compromise position.  The First and Second Circuits have

suggested in dicta that the disclosure of privileged materials

to the government might not operate as a waiver of the

privilege if the purpose of the disclosure were to cooperate

with an official investigation and if the holder of the privilege

or protection were to enter into a limited-waiver agreement

with the government stating that it did not intend a waiver

as to third parties.69

The District Court for the Southern District of New

York and District Court for the District of Colorado have

both echoed this view, stating that they would recognize a

limited waiver if, when producing the materials to the

government, the party asserting the attorney-client privilege

reserves the right, through a protective order, stipulation, or

other express means, to assert the privilege in subsequent

proceedings.70  The U.S. District Court for the Southern

District of New York explained this position in the following

terms:

“It does not appear that such a reservation

would be difficult to assert, nor that it would

substantially curtail the investigatory ability of

the [government]. . . . Moreover, a

contemporaneous reservation or stipulation

would make it clear that. . .the disclosing party

has made some effort to preserve the privacy of

the privileged communication, rather than

having engaged in abuse of the privilege by

first making a knowing decision to waive the

rule’s protection and then seeking to retract that

decision in connection with subsequent

litigation.”71

This compromise position “balance[s] the policy goal

of encouraging cooperation with the government. . .with the

strict requirement of confidentiality.”72  This position appears
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to offer a promising avenue for reconciling the competing

pressures on today’s corporations.  Despite its promise,

however, no federal court of appeals has yet applied it to

uphold a limited waiver.73

Federal courts are clearly not uniform in their treatment

of the question of whether and to what extent voluntary

disclosure to the government of privileged or otherwise

protected materials will operate as a waiver of the privilege

or protection as to all third parties, or as to the subject matter

of the materials disclosed.  Indeed, some circuits, like the

Second, are beset with intra-circuit conflicts.  These

inconsistent approaches have created uncertainty and

confusion for companies confronted with demands for

waiver of privilege in connection with government

investigations.

III.  Consequences of Not Enforcing Limited-Waiver

Agreements with the Government

A.  The Uncertain Validity of Limited Waivers Can

Discourage Businesses From Identifying and Correcting

Their Own Mistakes to Achieve Full Compliance With the

Law

The government is demanding more cooperation at

the same time that it is expecting improved corporate-

governance practices.  These goals of punishment and

compliance, however, turn out to be self-contradictory if

voluntary cooperation with the government unintentionally

waives privileges over confidential material produced by

businesses themselves.  The legal uncertainty surrounding

limited waivers can discourage businesses from

communicating frankly with their counsel, at least in ways

that are memorialized, and from affirmatively investigating

and reporting on irregularities, mistakes, and outright

wrongdoing.

For instance, because the validity of a limited waiver

is uncertain, while the probability of being required as part

of cooperation with the government to disclose to it a written

or other report resulting from an internal investigation is

high, businesses may be less likely to expend the money

and other resources necessary for an independent analysis

and report.  The critical importance of preserving evidentiary

privileges in order to safeguard the corporation from

potentially ruinous civil litigation may thus render the choice

“not between narrower and wider disclosure, but between a

disclosure only to government officials and no disclosure

at all.”74

Civil litigants may argue that since certain federal

statutes give citizens the right to act in some circumstances

as “private attorneys general,”75 the fact that they may

ultimately gain access to an internal investigative report

should not enter the calculus when determining the validity

of limited-waiver agreements.  These “private attorneys

general,” however, stand at cross-purposes with the

government in that they demand access to information that,

at least in some instances, would not exist without prior

government assurances of confidentiality.  A corporation’s

decision to produce otherwise privileged material may

depend on the degree of its confidence that disclosure to

the government does not mean disclosure to anyone else.

Where the high risks of compulsory disclosure make it less

likely that a corporation will even produce such materials,

civil litigants have no real basis to complain if a court sustains

the validity of a limited-waiver agreement with the

government.  “Insofar as the existence of the privilege creates

the communication sought, the exclusion of privileged

information conceals no probative evidence that would

otherwise exist without the privilege.”76  Even if denied

discovery of an internal report or other privileged material,

in other words, private civil litigants are most likely no worse

off than if the corporation had known that disclosure to the

government would be unprotected and, therefore, decided

not to create the report in the first place.  And this result

does not compromise the fairness of civil proceedings,

because the underlying factual documents and employees

are still accessible during discovery.77  Rather, recognition

of an effective limited waiver simply avoids tilting the playing

field in civil litigation unfairly in favor of plaintiffs.

B.  The Uncertain Validity of Limited Waivers Can

Discourage Businesses From Voluntarily Cooperating

With Government Investigations

The uncertainty regarding principles of limited waiver

also can dampen corporations’ enthusiasm for cooperating

with government investigations.  As a simple matter of cost-

benefit analysis, “[f]aced with a waiver of the attorney-client

privilege over the entire subject matter of a disclosure and

as to all persons, the holder of privileged information would

be more reluctant to disclose privileged information

voluntarily to the government than if there were no waiver

associated with the disclosure.”78  This result surely does

not further the aim of law enforcement.  Some voluntarily

disclosed information is irreplaceable: in certain instances,

“[t]he only way that the government can obtain privileged

information is for the holder of the privilege voluntarily to

disclose it.”79  Other means may not be available because it

is not the case that “all privileged information has a non-

privileged analogue that is discoverable with effort.”80

Law enforcement’s dependence on voluntary

cooperation places in sharp relief the government’s requests

for waiver of attorney-client privilege and work-product

protection.  It makes good sense to encourage businesses

to police their own activities and to report their findings to

responsible government officials.  Perhaps, given the high-

profile abuses of a relatively few corporations, promoting

genuine corporate self-governance will come to be viewed

as a corporate obligation, notwithstanding the potential

adverse consequences as to civil liability under current

limited-waiver doctrine.  Relying on such a development,

however, ignores the fact that voluntary compliance with

the law is now a staple of effective law enforcement

regarding business activity.  This situation presents a need

for creative solutions that appropriately balance a respect

for the law with the benefits that confidentiality brings to

attorney-client relationships.
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Without voluntary compliance, the complexity of

federal regulations affecting business activities would

require the dedication of federal and other law enforcement

resources needed for other urgent priorities.  Moreover,

businesses themselves have a commercial interest in a

playing field leveled by general business compliance with

the law.  Illegal behavior by a few can competitively

disadvantage the majority of law-abiding companies.  Thus,

the latter, which maintain compliance with rigorous internal

programs, can be seen as freeing public enforcement

resources for use in ferreting out those who would cheat in

commercial competition through law-breaking.  Internal

investigations, often coupled with voluntary disclosures to

enforcement authorities, have become featured aspects of

corporate compliance efforts.  It only makes sense, as a

matter of both public and legal policy, to reward and

encourage companies to police proactively their own

business activities.  Because the current state of the law

governing limited privilege waiver does not so encourage

business, consideration of change is in order.

IV.  Recommended Solutions and Steps to Mitigate

Adverse Consequences of Waiver

The federal government’s demand for “authentic

cooperation,” including the voluntary disclosure of

protected materials, combined with the uncertainty regarding

whether such disclosure will be extended to third-party civil

litigants, create tensions for corporations and their counsel

where there is a desire to cooperate that is counterbalanced

by a duty to protect the shareholders’ interests from the

adverse consequences of civil litigation, including parasitic

lawsuits based principally on a business’s internal

investigations and voluntary disclosures.  Under the status

quo, good-faith efforts to retain outside counsel, investigate

the facts, and report the results for the guidance of corporate

officers and directors may place the corporation in peril of

third-party plaintiffs whose discovery efforts will be aided

by the corporation’s attempts to cooperate with the

government.

Decisions to date, at least in courts outside the Eighth

Circuit, offer little comfort for corporations contemplating a

claim of privilege on a limited-waiver theory after disclosure. 

The conflicting approaches followed by the various circuits

amply support review of the validity of limited waivers by

the U.S. Supreme Court.81  Given the uncertainties of both

the timing of any such review and of the outcome of judicial

intervention, however, consideration of a legislative solution

to this critical legal and public policy issue is in order.  Two

possible legislative solutions, each discussed in detail

below, are an amendment to the Securities Exchange Act of

1934 and an amendment to the Federal Rules of Evidence. 

Pending the adoption of such legislative fixes, however,

corporate counsel might wish to adopt alternative strategies,

also discussed below, that seek to provide the level of

cooperation that the government now requests, while at the

same time protecting the company’s evidentiary privileges

to the greatest extent possible.

A.  Amend the Securities Exchange Act of 1934

As noted above, the SEC has indicated on several

occasions that it appreciates the benefits to agencies and

risks to parties of disclosing protected material.  In the

Seaboard Report, when discussing a company’s decision to

waive the attorney-client privilege and work-product

protection, the Commission noted that it “recognizes that

these privileges, protections and exemptions serve important

social interests.”82  The Commission further noted that it

had filed an amicus brief arguing that the waiver of the

privileges with respect to the SEC did not necessarily waive

them as to third parties, and stating that the SEC agrees

that, in certain circumstances, a witness’s production of

protected information does not constitute a subject-matter

waiver that would entitle the Commission to further

privileged information.83

In both 2003 and 2004, acting with the SEC’s support,

Congress proposed legislation as part of the Securities Fraud

Deterrence and Investor Restitution Act that, if adopted,

would have implemented the SEC’s stated position by

explicitly recognizing the validity of limited waivers.  The

most recent version, proposed in 2004, included the following

provision regarding limited waivers:

Notwithstanding any other provision of law,

whenever the [SEC] or an appropriate regulatory

agency and any person agree in writing to terms

pursuant to which such person will produce or

disclose to the Commission or the appropriate

regulatory agency any document or information

that is subject to any Federal or State law

privilege, or to the protection provided by the

work product doctrine, such production or

disclosure shall not constitute a waiver of the

privilege or protection as to any person other

than the Commission or the appropriate

regulatory agency to which the document or

information is provided.84

Adding such a provision to the Securities Exchange

Act of 1934 would permit disclosure of protected information

to government investigators and auditors without forcing a

company to waive its protections as to other parties and

other materials on the same subject.  Although the DOJ

neither supported nor opposed the provision, the SEC

unequivocally supported it.  Testifying on behalf of the SEC,

former Director of the Enforcement Division Stephen M.

Cutler argued that adoption of the provision “would help

the Commission gather evidence in a more efficient manner

by eliminating a strong disincentive to parties under

investigation to voluntarily produce to the Commission

important information.”85

Unfortunately, the proposed legislation never became

law.  On June 1, 2004, the bill was discharged from the House

Judiciary Committee and placed on the calendar; however,

the 108th Congress adjourned without taking further action
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on the bill.86  It is unclear whether the current Congress will

revive the bill or how a reintroduced bill would fare.

B.  Amend the Federal Rules of Evidence

As an alternative to the stalled amendment to the

Securities Exchange Act, Congress could provide a uniform

rule of decision regarding limited-waiver agreements in all

federal courts by exercising its power to amend the Federal

Rules of Evidence.  While potentially controversial,87 such

an approach would have the virtues of uniformity and clarity.

Given Congress’s apparent willingness to federalize attorney-

client relations to a certain extent,88 there should be little

legislative reluctance to expressly recognize limited waivers

by amending the Federal Rules of Evidence.  Such an

amendment might take the following form:

Rule 502. Limited-Waiver Agreements

(a) DEFINITION.  For purposes of this section, a

“limited-waiver agreement” means a written

agreement between (i) a person or entity and (ii)

a Federal Government entity, agency, or

authority empowered by law to conduct criminal

investigations or to pursue civil enforcement

penalties or damages, pursuant to which (1) the

person or entity provides to the Government

entity confidential information or materials that

it controls and that it reasonably believes to be

privileged or immune from discovery and

therefore not subject to compelled disclosure;

(2) the Government agrees to protect the

information or materials from disclosure to third

parties; and (3) the person or entity providing

the information or materials explicitly limits any

potential waiver of immunities or privileges that

would otherwise be wholly or partially waived

by such disclosure.

(b) PROTECTION OF INFORMATION.  Notwithstanding

any other provision of law, disclosure of

information or materials to the Government

subject to a limited-waiver agreement does not

constitute a waiver of any applicable right,

privilege, protection, or immunity, such as the

attorney-client privilege and work-product

protection, that would apply to the information

or materials absent disclosure to the government,

unless that waiver is expressed in the limited-

waiver agreement.  No court of the United States

shall have jurisdiction to hear any motion, claim,

or other action to invalidate a facially valid

limitation of waiver created by this section.

Such a rule could be the basis for expressly recognizing

the validity of limited-waiver agreements, thereby affording

certainty to a company that chooses to cooperate with a

government investigation by disclosing confidential

materials.  Such recognition would clarify the muddled law

of limited waivers by effectively endorsing the Eighth

Circuit’s opinion in Diversified, which recognized and

encouraged the use of limited-waiver agreements.

With the law thus clarified, corporations would be

encouraged “to employ independent outside counsel to

investigate and advise them in order to protect stockholders,

potential stockholders and customers,”89 no longer fearing

that conducting such investigations and then cooperating

with the government might lead to the waiver of their

privileges and protections with respect to third parties.

Corporations would be further encouraged to institute

robust compliance programs that include the regular use of

outside counsel to investigate and report on allegations of

errors and wrongdoing, and then cooperate voluntarily with

government investigations where appropriate.  Instituting

this new rule of evidence, therefore, would have the dual

benefit of encouraging more effective self-regulation and

internal best-practices, and at the same time greatly

increasing the likelihood that corporations will cooperate

with the government should possible criminal activity

actually arise.90

C. Strategies to Cope with the Current Dilemma

Either of these two legislative solutions, even if

proposed (or re-introduced, in the case of an amendment to

the Securities Exchange Act), would of course take

substantial time to enact.  The practical reality is that

corporate counsel will continue to be faced with the choice

of waiving the company’s attorney-client privilege and work-

product protection or exposing the company to additional

liability, or at least to the loss of opportunity to mitigate

penalties arising from the government’s investigations.  Even

when presented with such a dilemma, however, there are

steps that a company can take to safeguard its protections

and still cooperate with the government.

1.  Negotiate a Limited-Waiver Agreement

Any time a corporation intends to disclose privileged

or protected information to the government—and in

particular, when it plans to share the results of an internal

investigation into potential wrongdoing—it should first

negotiate a limited-waiver agreement with the government.

Although most courts presented with arguments for the

principle of limited waiver have rejected them, some courts,

as discussed above, have recognized the harm that earlier

jurisprudence is causing.  Further, it is worth noting that

while arguments for the principle of limited waiver have most

often been rejected, the cases involving negotiated

agreements (as opposed to an argument that the principle

should be recognized absent an agreement by the

government to maintain the confidentiality of the materials

disclosed) are relatively few.  Moreover, in the majority of

cases discussing the possibility of limited-waiver

agreements, the courts have identified an inconsistency

between a term or terms of the negotiated agreement and the

principle itself.91

Under a negotiated limited-waiver agreement, the

company would agree to disclose arguably privileged or
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protected materials in exchange for the government’s

assurance that it will not disclose those materials to any

third party.  Particular attention should be paid to the

government’s rights under the agreement: limited-waiver

agreements are ineffective if they are conditional or if the

government has discretion to unilaterally disclose the

information obtained under the agreement.92  Negotiating a

limited-waiver agreement (as opposed to simply hoping that

a court will subsequently recognize the principle of limited

waiver absent any such express agreement) has the benefit

of, in effect, enlisting the government in support of the

agreement’s enforceability.  Moreover, if a dispute regarding

waiver arises in another matter, the limited-waiver agreement

can serve as primary evidence of the corporation’s lack of

intent to waive more broadly as to third parties.  There is

thus no harm, and there may be some benefit, in attempting

to negotiate a limited-waiver agreement with the government

prior to any disclosure.  A corporation should in any event,

even if the government is unwilling to enter into a limited-

waiver agreement, expressly reserve the right to assert

available privileges and protections in the future.93

2.  Adopt Strategies to Limit Disclosure and Potential Waiver

to Facts Only

Regardless of whether the government is willing to

negotiate a limited-waiver agreement, a corporation could

offer to produce only non-opinion work-product to the

government—for example, the factual results of an internal

investigation—and withhold all opinion work-product and

communications protected by the attorney-client privilege.

Offering to provide only the factual results of an investigation

may be regarded by enforcement authorities as sufficient

“cooperation,” while diminishing the risk of waiver of

privilege or work-product protection that a broader

disclosure would entail.94  While such disclosure probably

provides the government no more than what a court would

allow third parties to discover, even if a limited waiver were

otherwise recognized as protecting confidential attorney-

client communications or opinion work-product,95 the

government likely will wish to conduct its own legal analysis

of the import of relevant facts in any event, and may be

satisfied by such a disclosure.

If the government deems an offer of the facts

themselves to be insufficient cooperation, a corporation

might take the further step of providing a “roadmap” to the

government in addition to the factual results of the

investigation.  Such a roadmap could provide the government

guidance as to what documents bear close examination, what

people potentially to be interviewed are most likely to have

significant information, and what leads may be pursued most

productively.  This method can offer a trail for the government

to follow that will allow it to identify the nature and extent of

possible wrongdoing and those responsible for such

conduct.96  The virtue of such guidance is that it may be

viewed as a more sincere or “authentic” form of cooperation,

while arguably preserving the corporation’s privileges.

At the same time, it is important to recognize that

analytical guidance might be viewed as opinion work-

product, and that providing too much guidance to the

government may be deemed a subject-matter waiver of

protection as to such work product.97   A corporation’s ability

to limit the scope of its waiver will likely depend at least in

part on how its agreement with the government characterizes

the guidance the corporation will provide.  Thus, pointing

the government in the right direction is arguably a limited

waiver; telling the government the specific legal significance

of disclosed materials could constitute a subject-matter

waiver as to opinion work-product.

Each of the two recommendations above requires, at a

minimum, that the corporation and its counsel be diligent in

keeping fact-based, non-opinion work-product separate from

opinion work-product and other communications protected

by the attorney-client privilege.  One effective way to achieve

this separation is for the corporation’s counsel to open

separate matters, one (or more) for a non-privileged factual

inquiry, and one (or more) for legal analysis and opinion

work-product necessary to advise the corporation on its

potential liabilities, defenses and options to address

government investigations and potential civil litigation.

Creating and maintaining separate matters will provide

support for the position that the work performed in each of

these contexts remains separate, and that the fruits of

counsel’s work in the factual investigation context can be

disclosed to the government without waiving the privilege

as to opinion work-product created in a separate matter.

This principle of separation might be taken further by

engaging separate firms to conduct the factual inquiry and

to provide legal analysis and advice.  While this approach

likely will add expense, it may be far less costly than the

“price” attached to a wholesale waiver.  The confused state

of the case law and the increasingly demanding regulatory

environment call for creative approaches that, while altering

current “standard” practices, will afford a company maximum

legal protection for its confidential materials.  Bifurcating

the tasks of outside counsel in conducting an internal

investigation is one such method designed to facilitate the

release of the facts to the authorities without operating as a

waiver of evidentiary privileges that attach to legal advice

and analysis.

Finally, consideration should be given to openly

identifying any factual investigation or inquiry and its results

as non-privileged from the outset.  A corporation and its

counsel may make clear to government authorities upon

commencing an investigation of potential wrongdoing that

the corporation makes no claim of privilege or other

protection regarding the factual investigation.  Absent any

such claim or assertion of privilege or protection from

compelled disclosure, voluntary disclosure of the factual

results of such an investigation to the government should

not result in a determination that there has been a waiver of

any privilege or protection.



34 E n g a g e Volume 7, Issue 1

Conclusion

The current state of the law concerning waiver of

attorney-client privilege and work-product protection in the

context of cooperation with government inquiries serves to

frustrate the important societal objectives of, first,

uncovering wrongdoing and encouraging companies to

police themselves, disclose their own wrongdoing and

cooperate with government inquiries, and, second, of

preserving privileges designed to ensure that lawyers and

clients can communicate unfettered by the specter of

disclosure of the client’s thoughts and the lawyer’s work

product.  Legislation is probably needed to restore the

vitality of the imperiled attorney-client privilege and enable

the candid communication necessary to both of these

objectives.  Until legislatures are persuaded to act in this

regard, however, companies must adopt other strategies to

deal with the competing pressures.

The current state of affairs presents an important test

for responsible public officials.  The existing tension between

what enforcement officials have determined will constitute

“cooperation” and what they expect internal self-policing to

accomplish ill serves both corporations and the public.

Absent reform, business entities will continue to suffer

under the Hobson’s choice that current public and legal

policy has created.
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SUPREME COURT PREVIEW: ANTITRUST SCRUTINY OF JOINT VENTURES
BY LOUIS K. FISHER*

Editor’s Note:  On February 28, 2006, the Supreme Court

issued an opinion authored by Justice Thomas and joined

by all Justices who participated in the decision.  (Justice

Alito had joined the Court after oral argument and did

not participate.)  The Court held that it is not “per se

illegal under §1 of the Sherman Act, 15 U. S. C. §1, for a

lawful, economically integrated joint venture to set the

prices at which the joint venture sells its products.”  The

Court reasoned that although the joint venture’s “pricing

policy may be price fixing in a literal sense, it is not price

fixing in the antitrust sense,” because the policy was “little

more than price setting by a single entity—albeit within

the context of a joint venture—and not a pricing agreement

between competing entities with respect to their competing

products.”  The Court also stated that “for the same reasons

that per se liability is unwarranted here, we conclude that

petitioners cannot be held liable under the quick look

doctrine.”  The Court did not expressly rule out the

possibility that the plaintiffs could have raised a “Rule of

Reason” challenge (which they had elected to forego), but

it emphasized that “[a]s a single entity, a joint venture,

like any other firm, must have the discretion to determine

the prices of the products that it sells.”

One of the most significant business cases that the

Supreme Court will hear this term is Texaco Inc. v. Dagher,1

which presents the question whether it can be concerted

action which is  per-se illegal under Section 1 of the Sherman

Act2 for an economically-integrated joint venture to set the

selling price of its own products.3  Section 1 of the Sherman

Act provides in pertinent part that “[e]very contract,

combination in the form of trust or otherwise, or conspiracy,

in restraint of trade or commerce. . . is declared to be illegal.”4

The Supreme Court, interpreting this language, has held

that an agreement between competitors not to compete on

price—that is, “price fixing”—violates Section 1 per se.5

But the Court has also held that “this is not a question

simply of determining whether two or more potential

competitors have literally ‘fixed’ a price. . . . When two

partners set the price of their goods or services they are

literally ‘price fixing,’ but they are not  per se in violation of

the Sherman Act.”6  Even more fundamentally, two nominally-

separate entities, such as a parent corporation and its wholly-

owned subsidiary, may in certain circumstances be viewed

as acting unilaterally, rather than pursuant to a “contract,

combination. . .or conspiracy” subject to Section 1 scrutiny.7

In the Dagher case, the Supreme Court will address how

these principles apply to the operations of an economically-

integrated joint venture through which two erstwhile

competitors have merged certain lines of business, but not

their entire corporations.

The joint venture at issue, which was formed by Texaco

Inc. and Shell Oil Company, is embodied in an entity, called

Equilon, that engages in the refining and marketing of

gasoline in the western United States.  Upon its formation,

Texaco and Shell gave the joint venture trademark licenses

and assets that included twelve refineries, twenty-three

lubricant plants, two research laboratories, 22,000 branded

service stations, over 24,000 miles of pipeline, 107 terminals,

and approximately 24,000 employees.8  Texaco and Shell

owned Equilon, and shared its profits and losses, according

to a fixed percentage based on the relative value of the assets

that each had contributed.  Texaco and Shell also agreed not

to compete with Equilon in refining and marketing gasoline

in the United States.  Texaco and Shell continued to operate

independently in, for example, their production of crude oil,

their refining and marketing of gasoline outside the United

States, and their chemical, aviation, and marine fuels

businesses.  After reviewing the transaction, the Federal

Trade Commission and the attorneys general of four western

states entered consent agreements with Texaco and Shell

providing that, in exchange for certain divestitures designed

to alleviate competitive concerns, the regulators would not

challenge Equilon’s formation under the antitrust laws.

A group of service-station dealers who bought

gasoline from Equilon filed suit under Section 1 of the

Sherman Act, claiming that it was illegal for Equilon to sell

Texaco-branded and Shell-branded gasoline at the same price

in each geographic marketing area.  The dealers alleged that

before the venture’s formation, Texaco generally sold Texaco-

branded gasoline to dealers at a slightly lower price than

Shell sold Shell-branded gasoline to dealers, although

Texaco’s and Shell’s geographic pricing areas were not the

same.  In the months after its formation, Equilon integrated

the former Texaco and Shell pricing functions, and

established the same geographic marketing areas for Texaco-

branded and Shell-branded gasoline.  Equilon then began

charging the same price for Texaco-branded gasoline and

Shell-branded gasoline to dealers in the same geographic

area.  According to undisputed evidence produced by

Equilon, this “unification” of the price for Texaco-branded

and Shell-branded gasoline was motivated by a desire to

avoid the possibility of being sued under the Robinson-

Patman Act, which generally makes it unlawful to sell

products “of like grade and quality” to different purchasers

and “to discriminate in [the] price” charged to each

purchaser.9

Significantly, the plaintiffs in Dagher expressly

disavowed any attempt to engage in a full “rule-of-reason”

analysis.  Rather, they alleged that the challenged conduct

was unlawful either per se or under the “quick-look” theory.

The per-se rule applies to certain categories of restraints

that the courts have concluded are “plainly anticompetitive”

and likely to have no “redeeming virtue.”10  “Quick-look”

analysis also allows the plaintiff to avoid a full market

analysis, but only where “an observer with even a

rudimentary understanding of economics could conclude
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that the arrangements in question have an anticompetitive

effect on customers and markets.”11

By disavowing a full “rule-of-reason” analysis, the

plaintiffs effectively waived any challenge to the existence

of a joint venture between Texaco and Shell to produce and

sell branded gasoline.  A joint venture, like a merger, is

“judged under the rule of reason” because it “hold[s] the

promise of increasing a firm’s efficiency and enabling it to

compete more effectively.”12  In Dagher, the plaintiffs

conceded that Equilon is a potentially procompetitive joint

venture, since Texaco and Shell integrated their entire

domestic downstream gasoline businesses, with an

expectation of efficiency gains amounting to several hundred

million dollars per year.

These same efficiencies, combined with Equilon’s lack

of obvious market power, also make “quick-look”

condemnation of Equilon’s existence clearly inappropriate.

“Quick-look” condemnation might apply, for example, to “a

domestic selling arrangement by which, say, Ford and

General Motors distributed their automobiles nationally

through a single selling agent” (at least under market

conditions in 1981, when this example was offered by

antitrust’s leading commentator).13  A quick look might

suffice in such circumstances because “the judge will know

that these two large firms are major factors in the automobile

market, that such joint selling would eliminate important price

competition between them, that they are quite substantial

enough to distribute their products independently, and that

one can hardly imagine a pro-competitive justification

actually probable in fact or strong enough in principle to

make this particular joint selling arrangement ‘reasonable’

under Sherman Act § 1.”14   But in the case of Equilon, Texaco

and Shell, by fully integrating their downstream domestic

gasoline businesses, achieved much more substantial,

potentially pro-competitive efficiencies than do Ford and

General Motors in Professor Areeda’s hypothetical.15

The competitive effect of Equilon’s formation was akin

to a merger, and was analyzed as such by the Federal Trade

Commission and state attorneys general when they decided

to permit the formation after certain divestitures.  Mergers

are analyzed under the “rule-of-reason” approach, in which

the primary consideration is the market power, if any, that

the combined entity will possess.  And Equilon as formed

did not have such market power.  Indeed, while the prior

governmental review did not preclude the plaintiffs from

challenging the venture’s existence,16 it effectively precluded

them from challenging Equilon’s existence under “quick-

look” analysis.  Since federal and state regulators engaged

in a full economic analysis of Equilon’s formation and

determined that (with divestitures) no challenge was

appropriate, it plainly cannot be said that “an observer with

even a rudimentary understanding of economics could

conclude that the arrangements in question have an

anticompetitive effect on customers and markets.”17  Thus,

the plaintiffs eschewed the only level of analysis (full “rule

of reason”) under which they could possibly have hoped to

challenge Equilon’s existence itself.

In the decision under review, the Ninth Circuit

accepted the validity of Equilon’s existence.  But a majority

of the panel (in an opinion by Judge Stephen Reinhardt)

reversed the district court’s grant of summary judgment for

the defendants.  The panel majority concluded that the

plaintiffs might be able to prove that the decision to charge

the same price for all Equilon gasoline (both Texaco-branded

gasoline and Shell-branded gasoline) was  per-se-illegal price

fixing.  The majority reasoned that “the issue with respect to

legitimate joint ventures is whether the price fixing is ‘naked’

(in which case the restraint is illegal) or ‘ancillary’ (in which

case it is not).”18  Whether a restraint is “naked” or “ancillary,”

the majority continued, “depends first and foremost on a

determination of whether the specific restraint is sufficiently

important to attaining the lawful objectives of the joint

venture that the anti-competitive effects should be

disregarded.”19

Summary judgment was inappropriate, in the majority’s

view, because “[t]he defendants have thus far failed to offer

any explanation of how their unified pricing of the distinct

Texaco and Shell brands of gasoline served to further the

ventures’ legitimate efforts to produce better products or

capitalize on efficiencies.”20  In reaching this conclusion,

the majority claimed that it “of course recognize[d] that joint

ventures may price their products.”21  By way of illustration,

the majority stated that its “analysis would be different if”

Equilon had “merge[d]” its Texaco and Shell “product lines

into one collective brand.”22  Thus, the majority found “it

significant that the defendants did not simply consolidate

the pricing decisions within the joint venture[]—they unified

the pricing of the two brands by designating one individual

in [the] joint venture to set a single price for both brands.”23

Absent adequate explanation for not having made what the

majority saw as “the rational decision to sell the different

brands at different prices,” the pricing of Equilon’s own

products was per-se-illegal price fixing.24

The first thing to be said about the Ninth Circuit’s

decision is that the distinction between per-se-illegal price

fixing and a joint venture’s legitimate pricing of its own

products cannot possibly turn on the particular price charged

for the products, or on whether the same or different prices

are charged for a venture’s different brands.  From an antitrust

perspective, once the pricing function for Equilon’s gasoline

was consolidated, it made no competitive difference whether

Texaco-branded gasoline and Shell-branded gasoline were

sold at the same wholesale price, at wholesale prices that

differed by the same amount (e.g., two cents or ten cents per

gallon) in each pricing period and geographic market, or at

wholesale prices that differed by a varying amount in each

pricing period and geographic market.  Indeed, it would have

made no competitive difference if Equilon, instead of selling

both Texaco-branded and Shell-branded gasoline, sold only

a single brand—which the Ninth Circuit majority expressly

recognized would be valid.  The majority seemed to think

that maintaining two separate brands yet charging the same
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price for them was not “rational” and therefore was less

likely to serve the efficiency-enhancing goals of the joint

venture, as required by the majority’s application of the

“ancillary-restraint” test.  But, as Texaco pointed out in its

petition for certiorari, “[h]ow a court could believe itself

competent to engage in such analysis [of the rationality of a

particular pricing decision] is hard to fathom.”25

In all events, regardless of whether a particular pricing

decision could ever be examined under the “ancillary-

restraint” test, Texaco and Shell are correct in arguing that

the test does not apply to the Dagher case at all.  The pricing

decisions for a joint venture’s own products, and other

decisions about how to operate the business that the joint

venture was formed to pursue, are neither “ancillary” nor

“naked” restraints of trade.

A “naked” restraint is one where, for example, “in

reliance on the existence of a valid joint venture between

Coca Cola and Pepsi designed to research new types of

soda flavors, the two companies imposed a price floor on all

soda sold nationwide.”26  Such a restraint on the pricing of

Coca Cola’s and Pepsi’s non-venture products would not

be even arguably necessary to achieve the efficiencies of

the research joint venture.

An illustration of an ancillary restraint, on the other

hand, is where prospective venturers would not be willing

to enter into the venture without a distinct agreement not to

compete with each other.  For example, two companies might

not be willing to jointly construct a building for their two

stores, thereby effectively committing to operate the stores

out of adjoining space, without an agreement that the two

stores will not sell competing products.27  Another type of

ancillary restraint occurs when the venture owners’

competition with the venture is limited or forbidden, as may

be necessary to prevent “free riding” and a corresponding

lack of full incentive to contribute to the venture’s success.28

(In fact, Texaco and Shell entered into agreements not to

compete with Equilon, and it has never been suggested that

these were not legitimate ancillary restraints.)  Ancillary

restraints escape the per-se rule, but they are subject to

“rule-of-reason” analysis and so may be struck down if their

anticompetitive effects outweigh their enhancement of

procompetitive venture efficiencies.

The Supreme Court’s decision in NCAA v. Board of

Regents of the University of Oklahoma29 involved the type

of restraint that, as in the foregoing examples, limited non-

venture operations and thus was either naked or ancillary.

The Court recognized that some degree of cooperation was

necessary for the product—athletic “contests between

competing institutions”—“to be available at all.”30  The type

of cooperation that created this product, however, did not

result in ownership of the product by the NCAA.

Accordingly, by limiting the number and price of games that

each school could sell for television broadcast, the NCAA

was reducing competition among its members outside the

joint venture.  This restraint was not so obviously unrelated

to the NCAA’s legitimate collaboration as to be condemned

per se, but it nevertheless was struck down without a full

market analysis because its strong anticompetitive effects

clearly outweighed any procompetitive benefits.

None of these examples exploring the naked/ancillary

distinction involves decisions about the operation of the

business that the venture was formed to pursue.  And it is

well-recognized that such operational decisions must be

made by the joint venture.  For example, in  Broadcast Music,

Inc. v. Columbia Broadcasting System, Inc. (BMI),31 the

essential question was whether copyright owners could

jointly sell licenses to their copyrights through an industry

association marketing a blanket license.  Once the Court

held that it was permissible to sell a blanket license, it easily

concluded that “a necessary consequence of an aggregate

license is that its price must be established.”32  No specific

showing of “necessity” or “ancillarity” was required to avoid

Sherman-Act liability for this operational decision of an

otherwise-valid business activity.

Both the plaintiffs and the Ninth Circuit majority have

relied heavily on the Supreme Court’s decision in Citizen

Publishing Co. v. United States33 as supposed authority for

holding that the pricing of a joint venture’s own products

can be unlawful-per-se price fixing.  In Citizen Publishing,

two newspapers integrated their production equipment,

distribution equipment, circulation departments, and

advertising departments, but not their news or editorial

departments.34  Before discussing at length the “failing-firm”

defense,35 the Court stated cursorily that “[t]he § 1 violations

are plain beyond peradventure.  Price-fixing is illegal per se.

Pooling of profits pursuant to an inflexible ratio at least

reduces incentives to compete for circulation and advertising

revenues and runs afoul of the Sherman Act.  The agreement

not to engage in any other publishing business in Pima

County was a division of fields also banned by the Act.”36

The Court’s conclusion in Citizen Publishing that the

joint venture’s pricing of its products could be held unlawful

per se is attributable to the fact that the Court found the

joint venture itself—that is, the “[p]ooling of profits pursuant

to an inflexible ratio”—to be unlawful.  The newspapers in

Citizen Publishing apparently were the only two competitors

in the market,37 and their efficiency-enhancing integration

appears to have been insubstantial.  In  Dagher, by contrast,

federal and state regulators concluded that Equilon would

not have sufficient market power (post-divestitures) to

warrant an objection to its formation, and Texaco and Shell

combined their entire domestic downstream gasoline

businesses, with estimated annual efficiencies of several

hundred million dollars.  For these reasons, Citizen

Publishing easily can be distinguished.

Furthermore, as the Ninth Circuit recognized,

subsequent Supreme Court decisions “suggest that the

Court, if confronted with a similar joint venture today, might

not find the enterprise as a whole unlawful.”38  In particular,

the Court in  BMI39 and NCAA40 adopted a much more
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nuanced approach to joint ventures and associated
restraints.  BMI, for example, upheld a joint venture to sell a
blanket copyright license, as well as the venture’s setting of
the price for that product.  Thus, Citizen Publishing must
be read in light not only of its specific facts but also of the
Court’s more recent decisions relating to joint ventures.  In
that light, Citizen Publishing has little or no application to
the Dagher case.

The conclusion that Section 1 cannot interfere with a
joint venture’s pricing of its own products, or related
operational decisions, can be reached in either or both of
two related ways.  First, such decisions represent unilateral
conduct subject only to Section 2 of the Sherman Act, not
concerted activity covered by Section 1.  (Of course, an
agreement between Equilon (or Texaco and Shell) and Exxon
Mobil about the pricing of Equilon’s gasoline would be
subject to—and, indeed, per se unlawful under—Section
1.).  Second, because the formation of Equilon ended all
competition between Texaco and Shell in the domestic
downstream gasoline market, the pricing of Equilon’s
products, even when viewed as concerted activity, cannot
have had any anticompetitive effect.

The Sherman Act’s “basic distinction between
concerted and independent action” was emphasized by the
Supreme Court in Copperweld Corp. v. Independence Tube
Corp.,41 which held that while a parent corporation and its
wholly-owned subsidiary are nominally distinct entities, their
decisions are not concerted activity covered by Section 1.42

Once the parent has acquired the subsidiary, such actions
do not represent a “merging of resources” that “increases
the economic power moving in one particular direction.”43

The Court similarly recognized in Arizona v. Maricopa
County Medical Society44 that an economically-integrated
joint venture “is regarded as a single firm competing with
other sellers in the market,” and that “a price-fixing agreement
among the [partners] would be perfectly proper.”45  Applying
these principles to Dagher, the formation of Equilon
represented a “merging of resources” and is reviewable
under Section 1, but the pricing of Equilon’s products does
not represent any further merging of resources and thus is
not concerted action.  In other words, “[o]nce a venture is
judged to have been lawful at its inception and currently,
decisions that do not affect the behavior of the participants
in their nonventure business should generally be regarded
as those of a single entity rather than the parents’ daily
conspiracy.”46

Moreover, even if subject to Section 1, Equilon’s
pricing decisions cannot possibly violate the statute,
because they have no anticompetitive effect.  Texaco-
branded gasoline sold by Equilon and Shell-branded gasoline
sold by Equilon, just like Buick-branded automobiles sold
by General Motors and Chevrolet-branded automobiles sold
by General Motors, might “compete” in the sense that
consumers choose between them.  But any such
“competition” is not relevant competition under the antitrust
laws.  Indeed, the profits and losses of Equilon were shared

by Texaco and Shell in proportion to the assets contributed
by each at the venture’s formation, and not in proportion to
the relative sales by Equilon of Texaco-branded gasoline
and Shell-branded gasoline.  The formation of that profit-
sharing arrangement ended all competition between Texaco
and Shell in domestic sales of downstream gasoline (but
was justified by the venture’s lack of market power and
procompetitive efficiencies).  The subsequent pricing
decisions cannot have had a further anticompetitive effect.

The plaintiffs and their amici argue in response
that,unlike the parent and subsidiary in  Copperweld, Texaco
and Shell did not have a complete unity of interest, and had
not ended all actual and potential competition among
themselves.  They point to the fact that as owners of the
brand names that were licensed to Equilon and used both
inside and outside the venture, Texaco and Shell each had
an interest in having Equilon act so as to increase the value
of one brand over the other.  At the venture’s formation,
however, Texaco and Shell had agreed to “Brand
Management Protocols” that prohibited Equilon from
devaluing either brand.  The plaintiffs’ amici seem to suggest
the Brand Management Protocols themselves were
anticompetitive restraints because they supposedly limited,
however slightly, Equilon’s ability to maximize its own profits.
But that would be relevant, at most, only in analyzing the
extent of procompetitive efficiencies generated by Equilon’s
formation; it would not make the pricing of Equilon’s
products subject to Section 1 scrutiny.

For similar reasons, it is irrelevant that Texaco and
Shell continued to compete in non-venture businesses such
as aviation fuels, and potentially could compete again in
domestic downstream gasoline sales if the venture were
unwound.  To the extent, if any, that the pricing of Equilon
gasoline had a potential effect on competition in the sale of
non-gasoline products or in the future sale of branded
gasoline, that effect is considered only in the analysis of
whether it was valid for Texaco and Shell to form Equilon as
a joint venture with authority to set prices for gasoline owned
and sold by Equilon.

The plaintiffs’ speculation about anticompetitive
effects and diminished procompetitive efficiencies do not
change the conclusion that Equilon’s formation could not
possibly be held unlawful under Section 1 based on anything
other than a full “rule of reason” analysis, which the plaintiffs
have disavowed.  And, with Equilon’s existence not subject
to challenge in this case, the plaintiffs’ arguments are
insufficient to condemn decisions as to the pricing of
Equilon’s own products.  Far from being subject to either a
per-se rule or “quick-look” analysis, such decisions are not
subject to Section 1 at all.

The Supreme Court should hold in Dagher at least
that a defendant’s particular pricing decisions (such as
whether to charge the same or different prices for two brands
under common control) are irrelevant, and that a valid joint
venture’s pricing of its own products is neither per-se
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unlawful nor invalid on a “quick look.”  While that would be

sufficient to reverse the Ninth Circuit’s judgment, the Court

also should hold that a valid joint venture’s pricing of its

own products is not concerted action subject to Section 1.

Such a holding would provide important guidance to all

businesses that have formed or may form efficiency-

enhancing joint ventures, which are an increasingly

important element of the national economy.

* Louis Fisher is an associate at Jones Day in Washington,

D.C.  Jones Day represents the petitioner in Texaco Inc. v.
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CRIMINAL LAW AND PROCEDURE
CONTEMPT OF COURT & BROKEN WINDOWS: WHY IGNORING CONTEMPT OF COURT

SEVERELY UNDERMINES JUSTICE, THE RULE OF LAW, AND REPUBLICAN SELF-

GOVERNMENT
BY MICHAEL WARREN*

I.  Introduction

Former Mayor Rudolph Giuliani dramatically reduced

serious crime in the city of New York by rigorously enforcing

what were until then widely considered insignificant criminal

laws and ordinances.  Under Mayor Giuliani, New York began

to enforce long neglected laws against vandalism, graffiti,

loitering, underage drinking, public use of intoxicants, public

indecency, subway gate jumping, and similar matters.

Although many critics demeaned the enforcement of these

laws as trivial and unworthy of the resources of the police,

when used in conjunction with complementary strategies,

the investment paid off handsomely.  Overall crime was cut

by more than half; murders plunged by over 70 percent;

robbery fell by over 60 percent; total violent crimes dropped

by over 50 percent; and total property felonies fell over 60

percent.1  In implementing this policy, Mayor Giuliani relied

heavily on a theory originally posited by Harvard political

scientists James Q. Wilson and George L. Kelling.  In a 1982

Atlantic Monthly article, “Broken Windows,” they posited

that the failure to address so called petty crimes encourages

criminals to engage in more serious felonies, thereby

plunging communities into a spiral of urban decay and crime.2

Broken windows that are not fixed lead to graffiti, which

leads to loitering, which leads to prostitution, which leads

to drugs, which lead to gangs and even murder.

Although most courts do not need to replace any

broken glass, the administration of justice has the equivalent

of broken windows—contempt of court.  The shards facing

the courts mostly involve two major forms of contempt of

court—perjury and violations of court orders.  The failure to

act in the face of clear perjury and blatant violations of court

orders seriously impairs the effective administration of

justice, denigrates the rule of law, and undermines our

republican form of government.  Moreover, when contemnors

are not held accountable in the halls of justice, they are

encouraged to engage in additional misconduct and commit

additional crimes.

II.  The Dirty Little Secret of Modern Litigation:  Rampant

Perjury and Disobedience of Court Orders

That perjury is commonplace is the dirty little secret

of modern litigation.3  Seasoned lawyers and judges more

than suspect that many litigants sign improper discovery

answers, file misleading or false affidavits, provide baseless

deposition testimony, and lie under oath at trial.  Although

people may hear and see events differently, often trial

testimony is so diametrically opposed that the only rational

explanation for the contradictions is that at least one witness

is simply lying under oath.  Indeed, at times, the evidence

that a witness is committing perjury becomes overwhelming.

Real world examples in my own courtroom include, among

others, tape recordings of conversations a witness testified

never occurred; certified court records of convictions a

witness claimed he never possessed; positive drug and

alcohol tests results taken immediately after the witnesses

swore under oath that they were not under the influence of

alcohol or drugs; handwriting expert testimony confirming

forgery of documents that the forger testified that he

witnessed signed by the opposing party; a counselor who

knowingly misrepresented that a treatment facility was a 24

hour secure, “lock-down” placement when a subsequent

hearing revealed that all patients were free to leave of their

own free will; criminal defendants who testified alternatively

that they did, did not, and did commit the charged crimes;

testimony by criminal defendants that they had no

meaningful legal representation by counsel belied by stacks

of legal files and correspondence from the maligned lawyers;

and testimony of neutral eyewitnesses of an assault in the

courtroom that occurred just minutes before the perpetrator

swore under oath that the assault did not occur.  Antidotal

evidence strongly suggests that my courtroom is hardly

unique.

Similarly, disobedience of duly issued orders and

judgments is widespread.  Many litigants tend to view court

orders as all but advisory opinions from which they may

pick and choose with what to comply.  Most lawyers are

familiar with the problematic area of discovery, but other

areas appear to suffer from the same epidemic. Violations of

child support, spousal support, parenting time, personal

protection (restraining), and probation orders are rampant.

Many litigants flagrantly disobey the orders of the court.

Examples in my court alone include, among others, a woman

who purposefully brought the wrong child to a court ordered

paternity test; a juror who refused to serve and left the jury

room after being directly ordered to remain until the

empanelled jury rendered a verdict; a father who conspired

with his daughter to violate parenting time orders; a divorcee

who violated a court order to evenly divide the proceeds of

a land sale by selling the property at a de minimis price and

keeping the entire proceeds; and the failure of a counselor

to notify the court as required by an order when she became

aware that a bond condition was violated by her client.

Again, the experiences of my brethren reveal that my

courtroom is indicative of the broader justice system.
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III.  No Minor Matter:  Exercise of the Contempt Power is
Indispensable to the Administration of Justice, the Rule of
Law, and the Republican Form of Government

One might be tempted to suggest that these
transgressions, even if open and obvious, are too trivial to
be worth any significant expenditure of court resources.  In
fact, the prevailing perspective of many lawyers and judges
appears to be that contempt is a fact of life which is
overshadowed by the merits of the underlying cases.  After
all, the underlying cases involve very serious matters such
as murder, rape, armed robbery, wrongful death, civil rights,
medical malpractice, trade secrets, contracts, divorce, and
custody matters.  Many reason that the courts’ energies
should be dedicated to the substantive law for which cases
are initiated and defended—not to procedural niceties and
court rules.   Thus, the use of criminal contempt to punish
perjury or blatant violations of court orders appears to be a
rare phenomenon.

Yet, a review of first principles reveals that the
prevailing perspective is an affront to justice, the rule of law,
and republican self-government.  Throughout the States
and the federal government, the authority of the government
has been divided between the legislative, executive, and
judicial branches.  With regard to the judiciary, its “primary
functions. . .are to declare what the law is and to determine
the rights of parties conformably thereto.”4  Thus, “[b]y the
judicial power of courts is generally understood the power
to hear and determine controversies between adverse parties,
and questions in litigation.”5   The primary means by which
the courts exercise the judicial power is by entering orders
and judgments.

From “time immemorial” the judicial power has included
the authority to compel compliance with the court’s orders
and judgments and to punish misconduct that impairs the
preservation of order in proceedings.6  In fact, this power is
an essential and necessary part of the constitutional power
vested in the courts under the doctrine of separation of
powers, which authority may not be infringed or tampered
with by either the executive or legislative branches.7  Indeed,
the power of the courts to find parties and litigants in
contempt of court “is as ancient as the courts, and antedates
Magna Charta.”8

A.  Exercise of the Contempt Power is Essential to
the Administration of Justice

As an ancient power intrinsic in the nature of courts,
the exercise the power of contempt is no trivial matter or
simply meant to assuage the personal feelings of judges—it
is an indispensable component of the constitutional
authority of the court.9  Thus, the judiciary should be a
jealous guardian of the contempt power, as it is inherently
necessary to the administration of justice.  As the United
States Supreme Court has explained, “[i]f a party can make
himself a judge of the validity of orders which have been
issued, and by his own act of disobedience set them aside,
then are the courts impotent, and what the Constitution
now fittingly calls ‘the judicial power of the United States’

would be a mere mockery.”10

Justice is seriously impaired when those subject to
the authority of the court violate the orders or rules of the
court and are not held accountable.  Of course, the contempt
power is to be used sparingly.  Nevertheless, when contempt
is let alone, contemnors are rewarded for their misconduct,
while those who act properly are severely prejudiced.  This
is especially troubling when perjury or other contempt is
obvious and unaddressed.  After all, if one can lie under
oath with impunity or simply disregard the orders of the
court without consequence, then such wrongdoers and
others are certainly encouraged to undertake additional
misconduct.  Such misconduct includes both obvious disdain
for the court as well as the subtle circumvention of the oath
and court orders.

In fact, much of the gamesmanship in courts today is
plainly encouraged by the courts’ reluctance to act to punish
obvious contempt.  After all, if a court is unwilling to act in
the face of brazen perjury or violation of court edicts, then
the cost-benefit analysis for more clever misconduct is easy,
especially when the stakes of modern litigation are so high.
In addition, the impotence of the courts in the face of
unashamed disobedience instills a strong sense of
disillusionment in those who do not engage in such conduct.

B.  Contempt of Court is Critical to the Rule of Law
and Protecting our Liberties

In a parallel fashion, the exercise of the contempt power
is essential to preserving the rule of law and protection of
our liberties.  In the end, the rule of law is preserved by the
courts.  The courts render verdicts enforcing the criminal
and civil law.  Before such verdicts may be rendered, due
process requires that certain rules and orders of the court
be adhered to.  Apparently mundane matters such as
scheduling orders, discovery rules, and subpoenas are
critical to ensuring that the machinery of justice works
toward the final resolution of cases.  If the procedural
mechanisms of the law are ignored, then justice is impossible
to achieve.  Furthermore, the courts protect the rights of the
people against government oppression by enforcing
constitutional rights such as the free exercise of religion,
free speech, free press, the right to associate, the bar against
quartering troops, the prohibition of the establishment of a
government religion, the prohibition of warrantless or
unreasonable searches and seizures, the prohibition against
cruel and unusual punishment, and the right to bear arms.
The courts also defend the integrity of the constitutional
and statutory structure of the government by enforcing the
separation of powers, checks and balances, federalism (and
home rule, in some states), and ensuring that government
agencies act in accordance with the law and their duly
authorized powers.  Likewise, the courts ensure the rendering
of justice in private disputes by enforcing contracts, holding
tortfeasors accountable, enforcing property rights, and
enforcing civil rights and similar legislation.

The power of contempt is the means by which the
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 court enforces its fundamental authority.  Courts have no

armies to command and no taxes to raise and spend.  In a

very fundamental sense, the judicial power is the contempt

power; and the failure to exercise it becomes a failure of the

judiciary.

As the New York Supreme Court has explained, when

the courts neglect to invoke the contempt power and allow

litigants to lie under oath or violate court orders without

consequence, our system of justice and liberties are at grave

risk:

Whenever we subject the established courts of

the land to degradation of private prosecution,

we subdue their importance and destroy their

authority. Instead of being venerable before the

public, they become contemptible; and we

thereby embolden the licentious to trample upon

everything sacred in society, and to overthrow

those institutions which have hither-to been

deemed the best guardians of civil liberty.11

Stated another way, the failure to pursue blatant

perjury and clear disobedience of court orders rapidly leads

to a wholesale disrespect for the law.12  After all, if courts are

perceived as unwilling to protect the integrity of the legal

process in the very courtrooms in which the law is enforced,

wrongdoers would seem to have full license to disregard the

law on the streets.  Why keep your word in a business deal

if you face no sanction for lying to a court?  Why not forge

a signature on a check if a court is unwilling to act on a

forged document offered in a case?  Why tell the truth to

your patients if the court is ambivalent about your lying

under oath about your practice in discovery responses?  If

the very palladium of the law does not concern itself with

truth telling and misconduct before it, then we are fools to

expect that those inclined to engage in illegal activities would

not be encouraged by such infirmity.

C.  Contempt of Court is Critical to Maintaining our

Republican Form of Self-Government

Another essential, but often overlooked, vital

characteristic of the contempt power is the maintaining the

republican form of self-government.  In America, the people

are sovereign.  The people have delegated their authority to

the three branches of government.  Lawmaking is delegated

to the State legislatures and Congress.  Enforcement and

execution of the law is delegated to the governors and

President.  Ascertaining the law, resolution of legal

controversies, and the administration of justice is delegated

directly (in States in which judges are entirely elected) or

indirectly (such as in the federal system or appointed state

systems) to the courts.  Hence, the failure to obey the duly

executed orders and judgments of the courts, or acts or

omissions that impair the orderly administration of justice in

those courts, is a direct affront to the republican government.

The Colorado Supreme Court has eloquently elaborated:

It was said in argument by counsel for

respondents “that by the common law every

judge was regarded as the direct representative

of the sovereign, and upon this fiction the power

to punish for contempt was based.” With us the

people have been substituted for the crown. The

courts are created by the people, and are

dependent upon the popular will for a

continuation of the powers granted. They are

the people’s courts, and contemptuous conduct

toward the judges in the discharge of their official

duties tending to defeat the administration of

justice, is more than an offense against the

person of the judge; it is an offense against the

people’s court, the dignity of which the judge

should protect, however willing he may be to

forego the private injury.13

Put another way, the failure to invoke the power of

contempt when appropriate not only undermines the

administration of justice and the rule of law, it strikes at the

heart of our republican form of government.  Judges have

been given a sacred trust to ensure that the law established

by the duly appointed representatives of the people is

appropriately ascertained, applied, and administered.  When

courts shirk their duty to exercise the power of contempt,

they also abandon their sacred trust to ensure that law, not

the lawbreakers, prevail.  When the law can be flaunted in

the people’s courts without sanction, then the people’s law

is no more.  Only by appropriately exercising the power of

contempt can the judiciary ensure that the law of the people

governs.

IV.  A Modest Self-Study in the Exercise of the Contempt

Power

Those seasoned attorneys well acquainted with the

difficulties of invoking the power of contempt might be

skeptical as to whether exercising that power is practical

and whether its benefits outweigh its costs.  Although the

procedural and substantive aspects of contempt proceedings

are not within the scope of this article, there is no doubt that

it is a sophisticated and complicated field of law jam-packed

with technical and procedural hurdles ready to trip the

inexperienced.   Even those well grounded in such matters

must exercise special care to successfully avoid the pitfalls.14

Nevertheless, my short tenure on the bench reveals that

thoughtfully attended to contempt proceedings may be

undertaken without significant docket disruption and with

considerable benefits. Although obviously not

encompassing all of the various difficulties, aspects, or

approaches regarding contempt proceedings, my experience

may be illuminating.

As crimes against the public welfare, whether to pursue

criminal contempt is generally a matter for the court.15  In

these instances, the court must consider whether criminal

proceedings are a necessary and appropriate means by which

to punish potential contemptuous behavior and vindicate

the authority of the court.16  When significant evidence of
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criminal contempt is alleged or apparently occurred in my

court, I have issued orders to show cause potential

contemnors for criminal contempt. Some of these

proceedings have been handled by the prosecutor’s office.

When the prosecutor’s office has demurred to prosecute

criminal contempt matters, I have invoked the court’s inherent

constitutional authority to proceed with contempt matters

and appointed special prosecutors to handle the matters.17

These prosecutors are often independent, but on occasion

are the counsel for an opposing party in a civil matter.18  In

any event, each of these proceedings has successfully

resulted in a guilty verdict—through pleas, pleas taken under

advisement, and bench trials.

Furthermore, the actual prosecution of the criminal

contempt proceedings generally has taken little time and

energy.  Like most criminal cases, most of the defendants

plead guilty or have pleas taken under advisement.  In fact,

unlike most other criminal proceedings, the majority of the

defendants appear to be genuinely remorseful and

embarrassed that their behavior has been uncovered and

taken seriously by the court.  The few cases that have

proceeded to trial are generally no more burdensome than

any other misdemeanor criminal trial.

Unlike criminal contempt, civil contempt serves to

vindicate the interests of a private party by compelling an

opposing party to comply with an order of the court.19  Thus,

such proceedings are generally driven by the actions of the

aggrieved party.  When parties have satisfied the necessary

procedural and substantive requirements, I have issued

orders to show cause to potential contemnors for civil

contempt and, where appropriate, I have rendered suitable

sanctions to compel adherence to the orders of the court.

Again, simply the initiation of these proceedings is often

sufficient to obtain compliance with the court’s orders.

Those matters that require more significant proceedings are

usually no more troublesome than most other evidentiary

hearings the court routinely holds, and often result in the

righting of wrongs committed by parties on the court’s watch.

One could reasonably ask whether the effort has been

worthwhile.  While invoking the power of contempt is not a

daily experience, it has been important to protecting the

integrity of the administration of justice in my court.

Apparently word has spread.  I have been told by a number

of prominent litigators (including the current president of

the county bar association) that they are well aware of the

criminal contempt prosecutions that have occurred in my

court, and that they support the revivification of the oath

and the importance of orders.  If one believes what they say,

the behavior of at least some of the parties before my court

has been modified to remove any possible contempt

entanglements with the court.  In fact, there has been a drop

in the number of contempt proceedings in my court over the

last few months.

V.  Conclusion

The exercise of the power of contempt is indispensable

to the administration of justice, maintaining the rule of law,

and preserving our republican form of government.  As the

Michigan Supreme Court has explained, “[i]t is the right and

duty of a conscientious court” to exercise the power of

contempt when its authority is challenged in an open

manner.20  Indeed, the United States Supreme Court has

declared that “there is no more important duty than to render

such a decree as would serve to vindicate the jurisdiction

and authority of courts to enforce orders and to punish acts

of disobedience.”21  Thus, a court should fulfill this duty

regardless of how forgiving or reluctant the judge might

otherwise be to pursue the matter.

During his confirmation hearings, Chief Justice John

Roberts noted that the role of the judge is to call balls and

strikes.  However, the judge’s role is also to ensure that the

game is played by the rules—corked bats and greased balls

are prohibited in baseball, and civil and criminal contempt of

court are barred in legal proceedings.  Enforcing the oath

and court orders is the only manner in which the rules of the

judicial proceedings are appropriately enforced and

maintained and the basic underpinnings of our system of

justice are preserved.

If the oath means nothing, it should not be given.  If

court orders are to be ignored, they should not be issued.

On the other hand, if the rule of law is to prevail, the oath

and orders should be vigorously enforced, and those who

breach the same should be held accountable for their

misconduct.  If litigants understand that they can blatantly

lie under oath (even when extrinsic evidence clearly proves

the falsity of the statements) and violate court orders without

consequence, we only degrade the rule of law.  After all,

perjury is generally a felony,22 and in some jurisdictions and

circumstances perjury can be a life offense.23  Indeed,

historically taking an oath was a solemn responsibility

fundamental to justice and living a just life.24

Lies under oath lead to violating court orders; broken

court orders lead to more serious crimes.  Contemnors are

simply emboldened to lie with impunity and to violate the

orders of the court without consequence.  If the truth does

not matter in our courts of law, how can it matter elsewhere?

If we will not enforce the law in our own courts, how can we

expect that it will be adhered to outside of them?  In the end,

the courts must stand against contempt of court or stand for

nothing at all.

*  Michael Warren is a judge on the Oakland County Circuit

Court in Michigan.
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ANTICIPATORY SEARCH WARRANTS: CONSTITUTIONAL TOOLS FOR FIGHTING CRIME
BY TOM GEDE AND RONALD J. RYCHLAK*

Judging from the chatter in that portion of the Blogosphere

dedicated to law topics, there is general surprise and concern about

anticipatory search warrants in general and an expectation that the

U.S. Supreme Court will invalidate their viability in the forthcoming

decision in U.S. v. Grubbs, No. 04-1414.  Whether the Court goes

so far as to disallow the use of anticipatory search warrants

altogether is beyond the predictive capability of the authors, but

as the Grubbs case is currently positioned, it does not present the

question of the general viability of these important tools which

have been used to fight crime since the late 1970s.

An anticipatory search warrant is “a warrant based upon an

affidavit showing probable cause that at some future time (but not

presently) certain evidence of crime will be located at a specified

place.”1  Its issuance requires a supporting affidavit alleging facts

sufficient to provide a magistrate with probable cause to believe

that the contraband will be at the place to be searched at the time

of the search.2   Typically, an anticipatory search warrant is issued

in a narcotics or child pornography case involving an anticipated

delivery to a certain address of a package known or reasonably

believed to contain contraband.3  The affidavit describes the

contents of the package as well as the anticipated delivery time

and place (“the triggering event”).  Where the crime is either receipt

or possession of contraband, the delivery (usually carried out by

postal inspectors or agents), as the triggering event, provides

sufficient probable cause to justify the execution of the warrant.

Such warrants, in the view of many courts, “better serve the

objective of the Fourth Amendment by allowing law enforcement

agents to obtain a warrant in advance of delivery, rather than forcing

them to go to the scene without a warrant and decide for themselves,

subject to second-guessing by judicial authorities, whether the

facts justify a search.”4  As such, anticipatory search warrants

have been approved by many state and federal courts, and they

have been written into some state codes.5

One of the major practical difficulties that confronts law

enforcement officials is the time required to obtain a search warrant.

As the Second Circuit has noted: “In many instances, the speed

with which government agents are required to act, ‘especially when

dealing with the furtive and transitory activities of persons who

traffic in narcotics,’ W. LAFAVE, SEARCH AND SEIZURE 700 (1978)

(citation omitted), demands that they proceed without a warrant

or risk losing both criminal and contraband.”6

Supreme Court Justice Stephen J. Breyer, writing as Chief

Judge of the First Circuit, noted that “[i]n principle, the use of a

‘triggering event’ can help assure that the search takes place only

when justified by ‘probable cause’; and anticipatory warrants may

thereby offer greater, not lesser, protection against unreasonable

invasion of a citizen’s privacy.”7  By this, then-Judge Breyer meant

that an anticipatory search warrant may obviate the need for a

warrantless search based on “exigent circumstances.”8  As he noted,

the “simple fact that a warrant is ‘anticipatory’—i.e., that it takes

effect, not upon issuance, but at a specified future time— does not

invalidate a warrant or make it somehow suspect or legally

disfavored.”9  The Constitution only requires that a search must

not be “unreasonable,” and that warrants must be supported by

“probable cause.”10  There is nothing unreasonable, Breyer said,

about authorizing “a search for tomorrow, not today, when reliable

information indicates that, say, the marijuana will reach the house,

not now, but then.  Nor does it seem automatically unreasonable to

tie the warrant’s search authority to the future event that brings

with it the probable cause (e.g., the time of ‘delivery of a large

brown package addressed to X with return address Y’).”11

The inclusion of a “triggering event” can help assure that the

search takes place only when justified by “probable cause,” as the

magistrate has already determined that  if and when such a triggering

event were to occur, probable cause inexorably exists.   Thus, it is

not surprising that no circuit has invalidated anticipatory search

warrants as a tool for police and postal inspectors to effectively

enforce the law, though the courts have varied somewhat in the

precise requirements for such warrants.  The First Circuit rule is

that anticipatory search warrants must set forth the conditions to

be met and that those conditions must be “explicit, clear, and

narrowly drawn.”12   Accordingly, the First Circuit requires that an

anticipatory search warrant must, on its face, specifically identify

the triggering event in such a way as to leave “as little as possible

to the discretion of the agent executing the warrant.”13

The Second Circuit has held that an anticipatory warrant is

valid even though it does not state on its face the conditions

precedent for its execution when 1) clear, explicit, and narrowly

drawn conditions for the execution of the warrant are contained in

the affidavit that is filed along with the warrant application, and 2)

those conditions are actually satisfied before the warrant is

executed.14  The Sixth, Seventh, Eighth, and Tenth Circuits have

also addressed this issue and adopted identical or similar views.15

Although some of these circuits have suggested that it would be

more “efficient” or preferable for an anticipatory warrant to state

on its face the conditions necessary for its execution,16 none has

found the failure to do so to constitute a Fourth Amendment

violation.

It is this different approach to the inclusion of the triggering

event in the warrant itself that lies at the heart of the Grubbs

decision.  In that case, the defendant/respondent ordered illegal

child pornography from a web page that was operated by an

undercover United States Postal Inspector.  Prior to delivery, federal

officials sought an anticipatory search warrant with the triggering

event being delivery to Grubbs’ home.  The triggering event was

specified in the affidavit, but it was not included in the warrant.

The district court, relying on earlier circuit precedent,17 held

that the warrant and ensuing search were valid.  The error of failing

to specify the triggering event in the warrant was cured, held the

district court, because it was in the affidavit.  The district court

concluded that since “the triggering event was specified in the

affidavit,” “the warrant incorporated the affidavit,” and “the warrant

and affidavit were. . .in the immediate possession of the officers”

while they searched Grubbs’ residence, the search was reasonable
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and the evidence would be admissible.  Grubbs entered a guilty

plea, reserving the right to appeal the holding on the warrant.

The Ninth Circuit reversed.  It held that that the Fourth

Amendment requires that warrants “particularly describe the place

to be searched[ ] and the persons or things to be seized.”  It went

on to say that when a warrant that violates this “particularity

requirement,” and is therefore “facially defective,” it can be “cured”

by an affidavit that (a) is “sufficiently incorporated” into the warrant

and (b) “accompanies” the warrant.  A defect in the warrant “is not

cured,” however, if the affidavit “is not shown to the persons

being subjected to the search.”  As such, the Ninth Circuit held that

the particularity requirement of the Fourth Amendment requires

the warrant or the accompanying affidavits to specify the triggering

event for the search and, contrary to all other circuits, it must be

shown to the person whose effects are being searched.18  Since the

officers executing the warrant did not show the affidavit to Grubbs,

the defect was not cured, the search was not reasonable, and the

evidence should have been suppressed.  The rationale for the rule,

the court said, is that “a warrant conditioned on a future event

presents a potential for abuse above and beyond that which exists

in more traditional settings,” because, “inevitably, the executing

agents are called upon to determine when and where the triggering

event specified in the warrant has actually occurred.”19

As should be obvious, the Grubbs case, as it is currently

situated before the Supreme Court, does not directly present the

general question of the constitutionality of anticipatory search

warrants.  The petition filed with the Supreme Court by the

Solicitor General asks only whether the Fourth Amendment requires

suppression of evidence when officers conduct a search under an

anticipatory warrant after the warrant’s triggering condition is

satisfied, but the triggering condition is not set forth either in the

warrant itself or in an affidavit that is both incorporated into the

warrant and shown to the person whose property is being searched.

The key constitutional argument relates to the particularity

requirement of the Fourth Amendment.  As the Solicitor General

notes, this requirement relates only to the “the place to be searched”

and “the persons or things to be seized.”20  Accordingly, the

Solicitor General argues that: “while the Fourth Amendment requires

that the triggering condition be described in the supporting affidavit,

which is made under ‘oath’ and submitted to the magistrate to

establish ‘probable cause,’ it does not require that the triggering

condition be described in the warrant, which must ‘particularly

describ(e)’ only the ‘place to be searched’ and the ‘things to be

seized.’”21

Analyzing the issues on appeal, it seems that the government

has the better case.  The triggering condition does not relate to the

place to be searched or the object of the search, but only describes

the future event that triggers the search.  In that way, it is more an

aspect of probable cause than a part of the search, to which the

particularly requirement actually relates.  That the text of the

Fourth Amendment does not require warrants to describe

particularly matters of timing or conditions.22   Insofar as any

aspect of the Warrant Clause addresses the triggering condition, it

is only that the warrant’s issuance must be “upon probable cause”

and “supported by Oath or affirmation.”  For that reason, all other

circuits to have addressed the issue have held that the Warrant

Clause requires only that the triggering condition be described in

the supporting affidavit.

In Grubbs, the Ninth Circuit held that describing the

triggering event in the warrant is the only effective way to safeguard

against unreasonable searches and that, if residents were not made

aware of the triggering condition at the time of the search, they

would stand little chance of policing the officers’ conduct.  In most

cases, of course, those who are subject to a search are in no real

position to police the officers’ conduct, nor is there any

constitutional or legal requirement that those being searched

somehow be enabled to police the officers’ conduct.  In fact, there

is no general requirement that the warrant be served at the outset

of the search.23  Accordingly, including the triggering event in the

warrant will rarely assist the property owner in policing the search.

The best safeguard against unreasonable searches is a motion to

suppress (in a criminal case) or a claim for damages (in a civil case),

not confronting officers who are poised to execute a warrant.

The Ninth Circuit sought to justify its rule on the ground

that anticipatory warrants present a greater potential for abuse

than traditional warrants, because the determination of whether

the triggering event has occurred will be made by the executing

officers.  But as then-Judge Breyer wrote, the use of a “triggering

event” can help assure that the search takes place only when justified

by “probable cause,” and anticipatory warrants may thereby offer

greater, not lesser, protection against unreasonable invasion of a

citizen’s privacy.24

There are, of course, certain issues that need to be resolved

when it comes to the use of anticipatory search warrants.  These

issues include the situation where an electronic tracking device is

placed in the item for delivery,25 delivery to a P.O. Box rather than

a physical location,26 when and how they go stale,27 and the

application of Leon’s “good faith” exception in the case of

anticipatory search warrants.28  As a general matter, however,

anticipatory search warrants have proven themselves to be effective

tools for police investigation, and they protect citizens from

unreasonable searches.  There is no reason to suppose that the

Supreme Court will hold otherwise.
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ENVIRONMENTAL LAW AND PROPERTY RIGHTS

THE THREATENED AND ENDANGERED SPECIES RECOVERY ACT OF 2005
BY JAMES S. BURLING*

I.  The Problems with the Endangered Species Act

In its 32 years of existence, the Endangered Species

Act (ESA) has not lived up to its billing as America’s “premier

environmental law.”1  It has had little success at achieving

its potential of conserving and recovering species.

Unfortunately, it has been more successful at creating deep

divisions between landowners and federal regulators.  Of

the 1,264 species listed under the act as of early 2005, only

10 domestic species have been recovered and delisted.2  The

relationship between the ESA and those recoveries is

doubtful, at best.3  Although there are those who claim great

success for the ESA because fewer than 1% of listed species

have actually gone extinct,4 that seems to be a rather defeatist

benchmark.  Considering the costs the ESA has imposed,

one would hope for a more robust measure of success.

And the costs have been enormous.5  In the period

from 1989 to 2000, the United States Fish and Wildlife Service

has estimated the costs of the ESA to be $3.5 billion.6  Others

have suggested that these costs are vastly underestimated

because the United States Fish and Wildlife Service has

ignored costs of administration, costs to other federal

agencies, costs backed out when money is spent on both

endangered and nonendangered species, and

underestimation of actual monies spent.7  Indeed, in the

year 2000 alone, the Property and Economy Research Center

estimates total costs to be closer to $2.4 billion than the

estimated $610 million.8  Moreover, in 2001 the Bonneville

Power Administration estimated that lost power generation

caused by ESA compliance to be $1.7 billion.9

In addition, these cost estimates ignore costs to state

and local governments such as the costs of Habitat

Conservation Plans.  Three such plans in California and

Texas cost $650 million (San Diego), $45 million (Riverside

County for Stephens Kangaroo Rat), and $160 million

(Balcones Canyonlands, Texas).10  Finally, the cost to private

landowners in mitigation, unuseable land, and lost

opportunity costs are staggering.11  PERC estimates the

annual costs from the listing of one animal: the California

gnatcatcher to be $300 million per year,12 the costs to farmers

in the Klamath basin for salmon and other endangered fish

to be $54 million in 2001,13 and the costs of the spotted owl

listing in the Pacific Northwest to be 130,000 jobs.14

Approximately 75% of all listed species have habitat

on private property.15  But rather than being a fortuitous

event, the discovery of an endangered plant or animal on

private property is a cause for concern and consternation.

“Taking” that species—which could mean anything from

killing it to damaging its habitat16—may result in substantial

fines or incarceration.17  This has led to the infamous maxim

that landowners in pursuit of their own survival will “shoot,

shovel, and shut up.”  More often, landowners will take less

drastic, but equally effective means of reducing populations.

An example is the red-cockaded woodpecker (RCW), an

endangered species that prefers to nest in cavities of mature

pine trees.  It is at full maturity when the trees are most

valuable for harvesting and when these nest-suitable cavities

are most likely to form.  Not surprisingly, in a study of RCW

habitat, it was found that “the closer a landowner is to known

populations of RCWs, the more likely the landowner will

take action to destroy the habitat for RCWs, primarily by

‘prematurely’ cutting their pine forest.”18  The authors of

this study also cited to the documentation of preemptive

habitat destruction, or a “scorched-earth policy,” for the

golden-cheeked warbler in Texas, the black-capped vireo

also in Texas, and the northern spotted owl in the Pacific

Northwest.19

The problems caused by the ESA for property owners

are exacerbated for smaller property owners of modest

means.  Their problems include the disproportionate costs

of obtaining an Incidental Take Permit (ITP) and Habitat

Conservation Plan (HCP) and the inability of obtaining a

“final” agency decision regarding what can and what cannot

be done on a parcel without running afoul of the ESA.  This

has put landowners to a very uncomfortable choice: they

can either attempt to use their property—and run the risk of

violating the ESA with its attendant penalties—or expend

substantial resources to participate in an HCP or, if

appropriate, an ITP.  Unfortunately, for the small property

owner seeking only a modest use of his property, the costs

of such an HCP or ITP may exceed the value of the project or

even the property.

For example, Robert Morris sought to cut five trees on

his property near Philipsville, California—where removal of

the five trees was a permitted use under state law and the

only economic value of the property.20  When the National

Marine Fisheries Service indicated that the cutting of these

trees might violate the ESA by removing shade from the

aquatic habitat for endangered salmon, his only option was

to seek an HCP—at an estimated cost that exceeded the

value of the trees.  He filed a claim against the United States

for a regulatory taking, but lost on ripeness grounds because

he had not applied for permits that he alleged cost more than

the underlying property.21

Another failing of the ESA is with the designation of

critical habitat.  “Concurrently” with the listing of a species

as threatened or endangered, the Fish and Wildlife Service

is required “to the maximum extent prudent and determinable”

to designate “critical habitat.”22  For a number of years, the

agency was reluctant to do this, both because of costs and

limited efficacy.  However, in recent years groups such as
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the Center for Biological Diversity (CBD) began a litigation

campaign to force the designation of critical habitat.23  In an

exercise more akin to spearing fish in a barrel than engaging

in cutting-edge litigation, an exercise not coincidentally for

which the ESA allows for substantial attorneys fees, CBD

has sued repeatedly to force the agency to designate critical

habitat, whether or not such habitat is needed.24  At present,

Fish and Wildlife Service’s entire management of the ESA is

being driven by litigation.  To make matters more difficult, in

response to lawsuits, the Fish and Wildlife Service began to

designate wholesale vast stretches of real estate without

adequately determining whether the land was indeed habitat

and without doing the prerequisite economic analysis.  As a

result, property rights oriented industry associations such

as ranch and homebuilding entities together with nonprofits

such as Pacific Legal Foundation have embarked on a

campaign to sue the Fish and Wildlife Service over its hasty

and allegedly unlawful critical habitat designations.25

For example, when the Fish and Wildlife Service

designated over 400,000 acres of critical habitat for the

Alameda whipsnake in four California counties, in response

to a court challenge, the Agency openly acknowledged it

included areas that were not essential to the conservation

of the species:

We recognize that not all parcels within the

proposed critical habitat designation will contain

the primary constituent elements needed by the

whipsnake.  Given the short period of time in

which we were required to complete this

proposed rule, and the lack of fine scale mapping

data, we were unable to map critical habitat in

sufficient detail to exclude such areas.26

The deficiencies did not stop there, however.  The

Agency also failed to adequately consider the economic

impacts of the critical habitat designation.  Although the

critical habitat included highly populated areas of the State

of California in the midst of a housing shortage, and costs

associated with critical habitat were estimated at $100 million

for the University of California, and a like amount for the

mining industry, and state and local agencies identified

severe limits that would flow from critical habitat affecting

fire and flood protection activities, the Service concluded

the designation of critical habitat for the Alameda whipsnake

would have no significant economic effect.27

Recently, Pacific Legal Foundation attorneys filed suits

in federal court challenging the critical habitat designations

of 42 species in 42 counties of the State of California,

covering almost 1.5 million acres.28  Each of these

designations was promulgated as a result of a court action

and suffers from the same deficiencies as the critical habitat

for the Alameda whipsnake—the designations are over

broad and the economic analyses are inadequate.

Thus, the ESA critical habitat requirement is, at best,

inefficient, and, at worst, wasteful, on two fronts.  First,

according to the very agency tasked with the responsibility

for protecting listed species, the designation of critical

habitat provides no meaningful protection to the species

beyond the protections already provided by other provisions

of the Act, such as the Section 9 take provision which

prohibits anyone from harming a listed species.  This was

also the conclusion of the district court in Home Builders.29

And, second, the critical habitat requirement breeds endless

litigation that diverts limited resources from true

conservation efforts.

The Fish and Wildlife Service agrees.  In a Federal

Register document related to the designation of critical

habitat for the Bull Trout, the Fish and Wildlife Service

expressed its frustration:

In 30 years of implementing the Act (16 U.S.C.

1531 et seq.), we have found that the designation

of statutory critical habitat provides little

additional protection to most listed species,

while consuming significant amounts of

available conservation resources.  Our present

system for designating critical habitat has

evolved since its original statutory prescription

into a process that provides little real

conservation benefit, is driven by litigation and

the courts rather than biology, limits our ability

to fully evaluate the science involved, consumes

enormous agency resources, and imposes huge

social and economic costs.  We believe that

additional agency discretion would allow our

focus to return to those actions that provide the

greatest benefit to the species most in need of

protection.

. . . .

We have been inundated with lawsuits regarding

critical habitat designation, and we face a

growing number of lawsuits challenging critical

habitat determinations once they are made.

These lawsuits have subjected us to an ever-

increasing series of court orders and court-

approved settlement agreements, compliance

with which now consumes nearly the entire

listing program budget.  This leaves us with little

ability to prioritize our activities to direct scarce

listing resources to the listing program actions

with the most biologically urgent species

conservation needs.30

This is no way to run a recovery effort.

The ESA requires that “best available” data be

employed in reaching listing and critical habitat decisions.31

At present, however, both the implementing agencies and

the courts have interpreted “best available” to mean any

evidence whatsoever.  This has resulted in unnecessary

listings and overly broad “critical habitat” designations.  For

example, in a July 15, 1998, study entitled Babbitt’s Big

Mistake, the National Wilderness Institute documented the
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following:

Historically data error has been the most

common actual reason for a species to be

removed from the endangered species list.

Species officially removed because of data error

include:  the Mexican duck, Santa Barbara song

sparrow, Pine Barrens tree frog, Indian flap-

shelled turtle, Bahama swallowtail butterfly,

purple-spined hedgehog cactus, Tumamock

globeberry, spineless hedgehog cactus,

McKittrick pennyroyal and cuneate bidens.

While officially termed “recovered”, the

Rydberg milk-vetch and three birds species from

Palau owe their delisting to data error (see

Delisted Species Wrongly Termed Recovered

by FWS, p. 16).  Many other currently listed

species have been determined to be substantially

more numerous and to occupy a much larger

habitat than believed at the time of listing (see

Environment International, Conservation Under

the Endangered Species Act, 1997).32

“Best available” data is often not peer reviewed.

Currently, the agencies use peer review on an informal, ad

hoc basis.  This has proven inadequate as events in the

Klamath area have shown.  In 2001, the Biological Opinion

for the Klamath Project concluded that any water diversions

for irrigation purposes would jeopardize listed salmon and

sucker fish, although numerous claims were made that the

Biological Opinion ignored more reliable data that showed

that water diversions would not jeopardize the fish.  Based

on this conclusion, the Bureau of Reclamation prohibited all

water diversions from the Klamath Project to Klamath area

farmers who depend on irrigation water from the project.  A

firestorm of protests followed calling on the Administration

to take a closer look at the data for 2002.  In response, the

Administration subjected the data to “peer review” by the

National Academy of Sciences.  An expert scientific

committee of that body subsequently determined that the

2001 Biological Opinion was faulty because the “best

scientific and commercial data” showed that water diversions

for irrigation would not jeopardize the listed fish.33

This is not the end of the flaws with the implementation

of the ESA.  From listings based on inadequate, faulty, or

biased science34 to policy driven absurdities35 the ESA has

mutated from America’s “premier” environmental statute to

the paradigm of what happens when good intentions go

bad.  It is not illogical to suggest that a regulatory scheme

that has been only marginally successful in the recovery of

species might have its effectiveness improved if perverse

incentives were replaced with positive incentives whereby

landowners would have an economic justification for

increasing and improving endangered species habitat, where

litigation driven “critical habitat” considerations are replaced

with efforts at actual recovery.

II.  The Threatened and Endangered Species Recovery Act

of 2005

The Threatened and Endangered Species Recovery

Act of 2005, H.R. 3824 (TESRA), passed by the House of

Representatives on September 29, 2005, seeks to change the

dynamics of the ESA.  In a nutshell, it seeks to refocus the

resources of the federal government from a litigation-driven

agenda that focuses on critical habitat and other actions of

questionable benefit to one where resources are more

directly applied to recovery efforts.  Moreover, it is designed

to enlist the support of property owners by transforming

the present adversarial relationship into one of cooperation.

The remainder of this article will focus on the major

substantive changes to the ESA found in TESRA, primarily

portions of Section 9 (Species Recovery Agreements),

Section 12(d) (Written Determination of Compliance), and

Section 13 (Private Property Conservation fund).

A.  Section 9(c): Species Recovery Agreements and

Species Conservation Contracts

Section 9(c) amends Section 5 (16 U.S.C. § 1534) and

provides for voluntary species recovery agreements and

species conservation agreements.  These species recovery

agreements of not less than five years will allow property

owners to voluntarily work to protect and restore habitat,

contribute to the conservation of listed species, and

implement a management plan.36  In exchange for these

agreements, the Secretary will make annual payments or

provide other compensation.  This section will, therefore,

enlist the support and cooperation of property owners by

making them active partners in the recovery of listed species.

In addition to species recovery agreements, Section 9

also provides for species conservation contracts.37  This

will promote property owners’ use of conservation practices

for the conservation of species and their habitat.  Property

owners who enter into long-term contracts of 30 years will

be entitled to contract payments equal to the actual costs of

the conservation practices; property owners who enter into

shorter contracts of 20 or 10 years will be entitled to 80%

and 60% of the costs, respectively.  This provision will

encourage property owners to enter into long-term

agreements for the long-term conservation of listed species,

but it may discourage shorter-term agreements even if they

will help conserve the species and it may, therefore,

discourage some property owners altogether from entering

into agreements.

It is important to stress that these contracts and

agreements will be voluntary.  New Subsection 5(l)(2)(A)

provides, in part, that the Secretary “may not require a

person to enter into an agreement under this subsection as

a term or condition of any right, privilege, or benefit.”  By

making these agreements strictly voluntary, property owners

are much more likely to be enthusiastic and willing partners

of the recovery and conservation efforts promoted by this

Act.
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B.  Section 5: Critical Habitat

Section 5 repeals existing provisions providing for

the designation of critical habitat.  Despite inflated claims of

certain professional critical habitat litigation mills, there is

no evidence that the designation of any critical habitat has

contributed to the recovery of any threatened or endangered

species.  As in Section I, supra, what critical habitat

designations have done is make the use of millions of acres

of nonfederal land especially difficult, with property owners

facing severe risks if they move forward with projects or

even if they merely continue a traditional use of their land.

C. Section 12(d): Written Determination of

Compliance

Property owners need a meaningful way to determine

whether a particular activity on their property will or will

not violate the ESA before they are required to go through

the time and expense of seeking an HCP or ITP.  Section

12(d) provides such a mechanism.  It adds a new subsection

10(k) to 16 U.S.C. § 1539.

Under this section, property owners have the option

of applying to the Secretary for a written determination as to

whether a particular activity will be in compliance with the

ESA.  To obtain a determination, property owners must submit

a written description of the activity that is lawful under state

and local law (including the nature, specific location,

lawfulness, and duration), a description of any adverse

impact to a listed species that the requestor reasonably

expects to occur as a result of the proposed action, and any

other information the requestor chooses to include.38  Upon

receipt of a submission with the required information, the

Secretary shall, within 180 days, provide the requestor with

a written determination of whether the proposed use will

comply with Section 9(a) of the ESA.39  The Secretary may

extend this time period by an additional 180 days if seasonal

or biological considerations make a determination impossible

during the initial 180 days.40  If the Secretary fails to provide

a timely written determination, “the Secretary is deemed to

have determined that the proposed use complies with  Section

(9)(a) [regulating ESA takes.]”41

A written determination of compliance will remain

effective for 10 years, a default determination of compliance

(caused by Secretarial inaction) is effective for 5 years.42

Requiring the Secretary to adhere to a timetable is especially

important so that property owners will not face endless

delay—delay that otherwise could last for years.  Finally,

the Secretary may withdraw a determination if there are

changed circumstances.43

Under this provision, it is anticipated that the following

scenarios may occur:

1.  A property owner who seeks to cut trees on a

certain portion of his property during a certain

period of time may request a determination as to

whether the activity will violate Section 9(a).  By

examining the information submitted by the

requestor, and any other available information,

the Secretary will be able to inform the property

owner whether the proposed activity will comply

with Section 9(a).

2.  A property owner seeking to develop land

that is the potential habitat of a threatened or

endangered species will know within six months

to a year whether he may proceed without fear

of prosecution under the ESA.  A written

determination of compliance will provide the

property owner with a “safe harbor” within

which he may proceed, so long as he is in

compliance with state and local law.

With this provision, property owners will no longer be kept

in eternal limbo, afraid to act and unable to afford a way of

determining whether their activities will, in fact, violate the

ESA.

D.  Section 13: Private Property Conservation

The next most significant provision of the proposal is

Section 13, Private Property Conservation.  This section,

through grants and aid, will foster collaborative efforts

between property owners and the federal government.

Section 13 of TESRA amends Section 13(a) of the ESA

and establishes that the Secretary may provide conservation

grants to promote the “voluntary conservation of

endangered and threatened species by the owners of private

property.”44  Amended Section 13(b) requires that grants,

among other things, “must be designed to directly contribute

to the conservation of an endangered species or threatened

species by increasing the species numbers and

distribution.”45  In addition, amended Subsection 13(c)(i)

gives the highest priority to grants that “promote the

conservation of endangered species or threatened species

while making economically beneficial and productive use of

the nonfederal property on which the conservation activities

are conducted.”46  This is especially important, because if

property owners are able to make economically beneficial

use of their property while at the same time conserving a

threatened or endangered species, the antagonism that

currently exists between some property owners and the

federal government may be ameliorated.  Through the HCP

process and other cooperative ventures, property owners

have demonstrated their ability and willingness to manage

their land uses for species conservation and recovery,

especially where compensation and regulatory certainty are

provided.  This reform may further encourage property

owners.  For example:

1.  Grants may be used to develop forestry

techniques that preserve habitat while allowing

economically productive timber management

activities.

2.  Grants may help develop farming techniques

that better allow a coexistence between
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threatened and endangered species and farming.

3.  Grants may help provide ways of addressing

mining activities in areas that are the habitat for

threatened and endangered species so that

mining activities will enhance species habitat

through innovative mining and reclamation

techniques.

The most critical and, not surprisingly, most

controversial element of TESRA is amended Subsection 13(d).

That section provides relief to property owners who have

been unable to receive a determination under Section 12(d)

(amended Subsection 10(k)) that a proposed activity will

not violate Section 9(a).  Through financial incentives,

TESRA converts those property owners into partners for

conservation and recovery.  If a property owner agrees to

forego the use of his property that would result in a violation

of Section 9(a), the property owner will be entitled to aid

equivalent to the fair market value of the foregone use.47  In

this way, property owners will no longer be forced to bear

the entire cost of the preservation of a threatened or

endangered species when the conditions that have led to

the precarious state of the species are not the result of

activities of the property owner.  To receive aid, a property

owner must first request aid within 180 days of the issuance

of a written determination that a proposed use will not comply

with Section 9(a) and, second, agree to forego the proposed

use.48  The proposed use must be lawful under state and

local law and the property owner must demonstrate that he

has the means to undertake the proposed use.49

TESRA establishes a procedure for the Secretary and

property owner to reach an agreement as to how to document

the agreement to forego a proposed use.  Such an agreement

may be in the form of a contract, lease, deed restrictions,

easement, or transfer of title, with a preference for the

documentation that has the least impact on private title.50

It is important to note that amended Subsection

13(d)(3) makes it clear that if the Secretary can determine

that the proposed use would constitute a nuisance under a

state’s long-standing law of property, then the property

owner will not be eligible for aid.  Thus,

1.  If a property owner proposes to destroy

riparian habitat in a manner that is prohibited by

a state’s law of nuisance and public-trust

doctrine, then the property owner will not be

entitled to aid;

2.  If a property owner seeks to develop property

on a steep hillside in a manner that constitutes a

nuisance under state law, the property owner

will not be entitled to aid;

3.  But if a property owner seeks to put his

property to a traditional lawful use, such as

placing a home on a lot in a residential

subdivision, or engaging in normal farming

activities, the property owner will be entitled to

aid if the owner decides to forego the use.

TESRA also provides a mechanism for determining

the value of the foregone use.  In an effort to keep the

government’s liability to a minimum, and the impact on the

ownership interests of property owners, TESRA is designed

to compensate only for the lost use, not the entire fee of the

property owner.  In amended Section 13(g), TESRA provides

a mechanism for determining the fair market value of the

foregone use, as documented per Section 13(f), through the

use of licensed appraisers.51  TESRA follows well-established

federal precedents which hold that fair market value is

defined as “what a willing buyer would pay in cash to a

willing seller.”  See, e.g., United States v. 564.54 Acres of

Land, 441 U.S. 506 (1979).  This means what knowledgeable

buyers will pay voluntarily for property based on its existing

uses and those uses that are reasonably foreseeable in the

future.  This will not include purely speculative uses that

have no basis under current market conditions.  Likewise,

the existence of state and local regulations is relevant to a

determination of fair market value.  Thus,

1.  A property owner who proposes to engage in

a timber harvest in accordance with state and

local law will be able to claim reasonably that

the fair market value of the use is the reasonably

anticipated profit from the harvest after all

expenses are accounted for;

2.  If a property owner seeks to develop land in

a manner that is prohibited by the zoning laws

of a local municipality, then that prohibition will

affect the determination of fair market value (and

may preclude any consideration of aid in the

first place).  The same considerations would

apply if a property owner seeks to harvest timber

in a manner prohibited by a State’s forestry laws,

or seeks to fill tidal wetlands that are protected

by a State’s public trust doctrine;

3.  A property owner who proposes to build a

single-family home in accordance with state and

local law will be able to claim that the fair market

value of that use is the value attributed to a lot

by virtue of the ability to build that single-family

home.  The property owner may not claim that

the value of the foregone use includes uses not

allowed by state or local law, such as housing

that exceeds local density requirements when

there is no reasonable chance of obtaining a

variance;

4.  A property owner who proposes to build a

skyscraper in a corn field (assuming such were

allowed by local law) will not be able to claim

that fair market value of the use includes such

an unrealistic and speculative project—and one
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that he cannot demonstrate an ability under

TESRA’s Section 12(d) to undertake in the first

place;

5.  A property owner who has already agreed to

set aside land under an HCP will not be eligible

for aid for foregoing a use on the land previously

set aside, because any enforceable agreement

to set the subject land aside will be accounted

for in the fair market value;

6.  A property owner seeking aid for foregoing a

frivolous use will not gain by this provision as

the time and costs of proceeding with

administrative process and then gathering

adequate evidence of fair market value will likely

exceed any aid available for the frivolous use;

7.  A property owner who deliberately falsifies

data or an estimation of fair market value would

be engaging in fraud, actionable under federal

law.

E.  Other Provisions

Other technical, but potentially quite important,

reforms include changes to the way data are collected and

used, and the manner in which species are listed.

1.  Best Scientific Data

Section 3(a) defines “best available scientific data” to

be the data the Secretary deems most accurate, reliable, and

relevant.  Moreover, this data will be made public for review

by affected members of the public.  As noted in Part I, supra,

there have been too many instances where data relied upon

by the agency has proven to be unreliable and, remarkably,

unavailable to the public for review.  For example, in the

listing of the California gnatcatcher, the determination that

the California gnatcatcher was a separate species from the

common Mexican gnatcatcher was a scientifically

controversial decision—and one for which the underlying

data was unavailable for public review.

The proposed reform requires that the Secretary

promulgate regulations that will “establish criteria that must

be met to determine which data constitute the best available

scientific data.”52  This should help establish minimal

standards of reliability for scientific data relied upon by the

agencies.

2.  Better Supported Listing Decisions

Section 4 requires that the “best available scientific

data” be used in listing decisions.  Factors to be considered

include the inadequacy of existing regulatory mechanisms.

This should include private conservation efforts.  This

provision also refers to “other natural or manmade factors.”

This would allow the existence of hatcheries and similar

programs will be taken into account in a listing decision.

One of the problems with some of the salmon listings in the

Pacific Northwest is that they failed to include the populations

of hatchery salmon.53  This provision does require that the

use of “distinct population segments” be used “only

sparingly.”

This section also requires that the Secretary conduct,

at least once every five years, a review of listed species

“based on the information collected for the biennial reports

to Congress.”  The data in these reports, however, can be

weak and subjective.  It may be more efficacious not to limit

the reviews to this data.

3.  Posting of Data

Section 6 requires that data supporting a petition to

list a species must be provided to the Secretary and must be

posted for public review on the Internet.  This will avoid the

perception that some listing decisions have been based on

a paucity of reliable evidence.  Advocates of listing a

particular species should welcome the opportunity for a full

public review and discussion of the data upon which listing

petitions are based.

III.  Conclusion

Meaningful reform of the ESA has been a long time

coming.  TESRA stands as a vital first step to reform.  While

the Senate is presently considering TESRA and similar reform

measures, it is doubtful that any reform will be successful

unless it enlists the voluntary cooperation of landowners.

By making landowners partners in conservation, meaning

that property owners have a financial incentive to promote

species conservation on their land, the long-term prospects

of species recovery will remain clouded.

*  James S. Burling is a Principal Attorney at the Pacific

Legal Foundation.
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NEW REGULATION OF OCEAN DUMPING: DISCHARGED BALLAST WATER MUST

BE CLEAN

BY JOEL C. MANDELMAN*

I.  The Invasive Species Problem

Every oil tanker, freighter and cruise ship carries ballast

water.  A typical oil tanker will carry as much as 20 million gallons

of ballast water and a freighter, depending on its size, from 6 to 10

million gallons.   As cargo is taken on board an equivalent weight in

ballast water must be discharged, so that the vessel remains stable.

When cargo is unloaded, the process is reversed.  Without ballast

water, a ship will become dangerously unstable, unable to operate

efficiently and it may even capsize and sink.  The preferred place

to discharge ballast water is while the vessel is in port.1    But most

nations no longer allow ships to do that.  They now require that

the ballast water be exchanged, typically 200 miles off shore, before

the vessel enters a port.  The theory underlying this practice is

that the exchanged ballast water is cleaner.2   Unfortunately, it is

usually not appreciably cleaner than the sea-water for which it is

exchanged.  Such ballast water will probably contain almost as

many invasive species by the time the ship reaches port as a ship

that never conducted a deep ocean exchange.3

All ballast water contains aquatic nuisance species.  These

species are nature’s invisible threat to the environment.  They

range in size from a single micron invibrio cholera or e. coli bacteria

to visible creatures such as Chinese mitten crab and zebra mussel

larvae.4  Invasive species cause billions of dollars in damage to

wetlands, water supplies and to local power plants and waste

water treatment systems.  The problem is not limited to the United

States.  Star fish invaded ports in Australia and have caused similar

environmental and economic damage.  Other invasive species

threaten virtually every port, river and lake on which ships sail

worldwide.5  The estimated cost of the damage caused by these

species in the United States runs into the billions of dollars annually.6

II.  Pending Legislation and the IMO Treaty

Both the United States Congress and the United Nations,

acting through the International Maritime Organization (IMO),

have recognized the magnitude of this problem and are attempting

to devise statutory and regulatory abatement remedies.

The regulation of invasive species is one of the few

environmental issues where there is little disagreement as to the

reality of the problem. Unlike global warming or automobile mileage

standards, affected interest groups agree that there is a problem.

The shipping industry, the government and environmental groups

agree that action must be taken.  The disagreement is focused

almost exclusively on defining “how clean is clean” and when to

mandate the use of ballast water treatment technology.7   Currently,

there is no requirement that ballast water be treated prior to

discharge.  There is only a Coast Guard “rule” requesting that

ballast water be exchanged more than 200 miles off-shore.  If the

ship’s captain is unable to do so, he is supposed to notify the

Coast Guard prior to entering the port in which the water will be

discharged.8

There is wide spread dissatisfaction with the absence of

meaningful Coast Guard regulation of the treatment of ballast water

prior to its discharge.  As a result, several bills are pending in

Congress to deal with the problem.  The first is the Inouye Stevens

Ballast Water Management Act.  The Senate Commerce Committee

held hearings on that bill, on June 15, 2005.   The bill was revised

and unanimously approved and reported on July 15, 2005.  The

Senate Environment & Public Works Committee is also considering

the Levin-Collins National Aquatic Invasive Species Act9 and the

House is considering the parallel Gilchrest-Ehlers bill,10 but hearings

have not been scheduled in either chamber.  The House

Transportation & Infrastructure Committee is now redrafting its

own version of a ballast water management bill.11

Also under consideration is the International Maritime

Organization’s International Convention for the Control &

Management of Ships’ Ballast Water and Sediments, February 16,

2004 (hereafter “the IMO Treaty”), which was ratified by the

IMO in February 2004.   The Bush Administration is considering

whether to submit the Treaty to the Senate for ratification but a

decision on that is not expected before 2006.  That Treaty is now

being analyzed by an inter-agency task force which includes the

State, Commerce and Interior Departments in addition to the Navy,

the Coast Guard and the Justice Department.  The State

Department is awaiting receipt of numerous additional enforcement

regulations that will implement the IMO Treaty.  Until those draft

regulations are reviewed it is unlikely that any recommendation

will be sent to the President.  After those recommendations are

reviewed, the President will decide whether to submit the Treaty

to the Senate. Of course, passage of any ballast water legislation

by Congress would make ratification of the Treaty a moot issue.

           A.  Federal Litigation

In April 2005, the U.S. District Court in San Francisco ruled

that the Environmental Protection Agency (EPA) had violated the

National Pollution Discharge Elimination System (NPDES) Permit

requirements of the Clean Water Act by failing to regulate ballast

water discharges as point source discharges.12  It has been EPA’s

position, for more than 30 years, that it had discretion under the

Clean Water Act to exempt ships from the NPDES requirements.

The Court ruled that such regulation was mandatory.  Had the

Court’s decision been implemented, EPA would have been forced

to immediately adopt ballast water treatment regulations, determine

the appropriate discharge and treatment requirements and begin

testing and certifying ballast water treatment technology.  EPA has

no funds, no overall policy, no personnel and no testing facilities

to carry out a regulatory program that would involve issuing

permits, and closely regulating the activities of tens of thousands

of ships that enter United States ports annually.   As a result, the

District Court delayed issuing a final order until November 2005.

By that time, one of the pending ballast water bills may have been

signed into law, thus making the lawsuit moot.
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III.  The Treatment Standard: How Clean is Clean Enough?

The first unresolved substantive issue is the mandatory

treatment standard.  Both bills and the IMO Treaty require that

ballast water be cleaned up before being discharged, whether in-

port or at-sea, but the question “how clean is clean enough?”

remains unanswered.

Many members of the Senate and House, of both parties,

have expressed dissatisfaction with he IMO Treaty’s performance

requirements on the grounds that they are not sufficiently stringent.

Many members of Congress have criticized the IMO standards as

being too lax and urged adoption of the standards used in the

Ballast Water Management Act.13  The bill’s standards are 100

times more stringent than those contained in the IMO Treaty.14

If Congress fails to act, by the end of 2006, it is likely that

the Coast Guard will issue draft treatment regulations sometime in

2006.  It is assumed that the Coast Guard will lean towards adopting

the treatment standards at least at the level contained in Regulation

D-2 of the pending International Maritime Organization (IMO)

Treaty.

Regardless of the treatment standards that are finally adopted,

the Coast Guard will still control the certification of equipment as

meeting those standards and the Coast Guard will enforce

compliance with them.  However, the EPA will also have a role in

determining “how clean is clean enough.”

The essential difference between the version of Levin Collins’

NAIS bill (S. 770), the IMO Treaty’s Regulation D-2 and the

Inouye Stevens bill (S. 363) are clear cut.  Both the IMO Treaty

and the Inouye Stevens bill require that no more than a specified

number of invasive species be allowed in treated ballast water.

The IMO standard is that, in most instances, no more than 1

microbe (of any kind) may be contained in 1 cubic meter of treated

ballast water.  The Inouye Stevens standard is that no more than

0.1 microbes may be found in 10 cubic meters of treated ballast

water, a standard 100 times more stringent than the Treaty.  Neither

the Treaty nor the bill differentiates between types of microbes so

1 bacteria that is only 1 micron in size is not distinguished from a

zebra mussel larvae that might be a half inch in size or larger.

Differing quantitative standards are used for specified types of

colony forming bacteria such as e. coli and invibrio cholera.

The 2005 NAIS bill uses an entirely different approach.

That draft of the NAIS bill contemplates using a Best Available

Control Technology standard.15  This means that the treatment

standard could become more stringent every few years.  The

shipping industry is opposed to this approach because it lacks a

specific treatment requirement.

Prior versions of the NAIS bill, introduced in 2000, 2001

and 2003, mandated that 95 percent of the ballast water be

exchanged for “clean” ballast water or that 95 percent of the invasive

species contained in the original supply of ballast water be killed

by whatever treatment technology was used.  That approach has

now generally been abandoned because deep ocean exchanges

frequently remove only 50 percent of the unwanted invasive species

and that many of these re-grow prior to the ship reaching port.

Beyond that defect, it would have been exceptionally difficult

to enforce.  Any percentage reduction standard would require that

microbe counts be conducted both before and after each ballast

water discharge.  This is an expensive and time consuming process

that must be done in a well equipped laboratory, not on-board a

ship.   Second, the underlying theory is absurd and fundamentally

flawed.   A 95 percent reduction for a vessel carrying ballast water

containing 10,000 microbes per cubic meter of water would leave

only 500 microbes and result in fairly clean water.  But a 95 percent

reduction for a vessel carrying ballast water with 1 million microbes

per cubic meter would leave 500,000 invasive microbes in each

cubic meter of treated water and result in a dangerous quantity

that, although “clean” under the NAIS standard, is hardly desirable.

For these reasons, the percentage reduction approach has been

abandoned.

It is probable that any legislatively mandated treatment

standard will initially be the IMO standard which will be ratcheted

up to the Inouye Stevens standard after the treatment requirement

has been in effect for several years and environmental protection

agencies have had the opportunity to analyze its impact on water

quality.

IV.  Other Unresolved Issues

A.  When Should Treatment be Required?

To date, at least 25 companies have registered technology

with the International Maritime Organization for future evaluation.

Thus, there will likely be effective and affordable treatment on the

market in 2006. Therefore, it has been recommended to Congress

that the deadline for treating ballast water be moved up.  Under

that proposal, affected ship owners would have no more than 18

months after the date on which the Coast Guard certified the

availability of an effective treatment technology to install it on

their ships.

B.  Retrofitting Will Save Ship Owners Money

The related issue of retrofitting must also be dealt with.

There are now at least 25,000 ships in service world-wide that

transport and discharge ballast water.  If the requirement that ballast

water be treated is limited to ships built after 2009 (and in many

cases built after 2016) then there will be 30,000, or more, ships

discharging untreated ballast water for another 25 or 30 years all

over the world.  If affordable technology is available in 2006, that

can be installed at a reasonable cost, and with no appreciable down

time for the vessel involved, then there is every logical reason to

require that all ships—except those that will be scrapped within 5

years—to be retrofitted with treatment equipment.

C.  Federal Preemption of State Ballast Water Treatment

Laws

Finally, there is the politically sensitive issue of federal

preemption.  The Chamber of Shipping of America has urged the

adoption of an amendment that would make it explicitly clear that

the Ballast Water Management Act provided the sole legislative

authority for mandating the treatment, and regulating the discharge,

of ballast water.  This proposal would prevent conflicting regulation

of such discharges under the Clean Water Act.  That amendment

was approved when the Senate Commerce Committee reported

the bill on July 15, 2005.
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There is substantial support for the proposal among

governors of states bordering the Great Lakes.  In November 2004,

Governor Robert Taft (R-Ohio) wrote to Senator George Voinovich

(R-Ohio).  Governor Taft sent this letter in his capacity as  Chairman

of the Council of Great Lakes Governor’s. He told Senator Voinovich

that, “I encourage Congress to act on the [invasive species issue]

because we recognize that a consistent nationwide strategy is more

effective than individual state government strategies [in dealing

with invasive species].”  Governors of other Great Lakes states

have expressed similar views.

D.  Proving That the Ballast Water Has been Treated

In terms of enforcing the bill’s treatment requirements, it is

essential that a ship captain’s ability to prove to the Coast Guard

that the ship has complied with those requirements be temporally

and economically feasible.  This is especially critical if proof of

treatment must be presented each time a ship enters a port and

discharges ballast water or has done so inside the Exclusive Economic

Zone.

It has been suggested that after the Coast Guard certified

that a given technology meets the established treatment standard,

that the ship’s captain certifying that the approved equipment

was in operation for the required time period be accepted as proof

of compliance.

Testing for the required level of a TRO is easily performed.

Nutech, for example, can provide customers with off-the-shelf,

automated equipment that will measure TRO levels as the System

is in use.  This is less difficult and less time consuming than testing

a swimming pool’s water for the proper level of chlorine. Use of

this testing procedure is not limited to ozone injection treatment

technology.  This technique should work as well with other biocides

producing bio-chemical residuals.  Thus, requiring that the Coast

Guard (and EPA) accept TRO levels as proof of compliance would

not give Nutech a competitive advantage over other biocide-based

technologies.

Conducting microbe counts, on the other hand, is not a

practical or economical means of proving that compliance

especially on a multiple trip, or multiple port entry basis.   Such

counts are very expensive.  They require trained, scientific

personnel. Expensive laboratory equipment is required.  It can

take several days to transport ballast water samples from a ship to

a laboratory.  The microbe count could rapidly increase (or decrease)

during shipping, thus providing inaccurate results to an enforcement

agency.  For all of these reasons, such counts cannot routinely be

conducted on board a ship.

Moreover, it is doubtful that taking a few ballast water

samples, even from widely dispersed areas of a ballast tank is a

statistically accurate method for proving that the ballast water has

been treated to a specific microbe per cubic meter of water standard.

A typical oil tanker carries 12 to 18 million gallons of ballast water

in a ship that has ballast water compartments running the entire

length, width and height of a ship that may be 1,000 or more feet

long, 125 feet wide and 100 or more feet high.  It is highly improbable

that a few gallons of water taken randomly from those ballast

tanks will be representative of the content of the ship’s ballast

water.  This is especially true since it is practically impossible to

take samples from tanks immediately above the bottom of the

ship’s hull.

While it may be desirable to such sampling annually, or on

some other periodic basis, to establish another reference point for

gauging the effectiveness of a treatment system, it is not practical

to do so during every port entry.  Testing has proven that the

presence of a Total Residual Oxidant (TRO) is an effective and

scientifically accepted methodology for proving that ballast water

has been properly treated.  This identical methodology has been in

use, for decades, to prove that drinking water has been properly

chlorinated (or ozonated) pursuant to the Safe Drinking Water

Act’s Surface Water Treatment Regulations.

*  Joel Mandelman is Vice President and General Counsel of Nutech

O3, Inc. in Arlington, Va.
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FEDERALISM AND SEPARATION OF POWERS

A COURT UNITED: A STATEMENT OF A NUMBER OF NINTH CIRCUIT JUDGES*

Editor’s Note: This article is the second installment of a

series entitled “Ninth Circuit Split: Point/Counterpoint.”

This article is the counterpoint to Judge Diarmuid F.

O’Scannlain’s previous article in this series that was

featured in the October 2005 issue of Engage.  Judge

O’Scannlain will author a final rebuttal to this article

which will be published in the next issue of Engage,

scheduled to be released in early Fall of 2006.

Last issue, in this space, our colleague, Judge Diarmuid

O’Scannlain, wrote a lengthy article, heavily footnoted and

adorned with numerous graphs, arguing that the Ninth Circuit

should be split. To those of us who went to college in the

early 70s, Judge O’Scannlain’s article is reminiscent of a

then widely read book titled, appropriately enough, The

Limits to Growth. The book’s authors, writing on behalf of

an organization calling itself The Club of Rome, purported

to demonstrate that, by the year 2000, the world would run

out of land, food and clean drinking water to satisfy the

needs of an out-of-control global population. Like Judge

O’Scannlain’s article, The Limits to Growth tried to make its

point by the use of graphs, charts and opinions of so-called

experts—all leading to the “inevitable” conclusions favored

by the book’s authors.

The year 2000 has come and gone and we find ourselves

in a world much different from that predicted by The Club of

Rome and its experts. The book’s tone of urgency and

inevitability—like that of Judge O’Scannlain’s article—was

based on false assumptions and selective use of statistics;

it painted a distorted picture that ignored the ability of people

and institutions to adapt to inevitable changes in a complex

world.

Any discussion of splitting the Ninth Circuit must take

into account two very important and immutable facts: First,

any circuit that includes California will always be the largest

circuit in the country, and the one with the greatest caseload.

California is our most populous state, boasts the world’s

fifth largest economy and has the busiest Mexican border

* By Chief Judge Mary M. Schroeder and Judges James R.

Browning, Alfred T. Goodwin, J. Clifford Wallace, Procter

Hug, Jr., Otto R. Skopil, Betty B. Fletcher, Jerome Farris,

Harry Pregerson, Warren J. Ferguson, Dorothy W. Nelson,

William C. Canby, Jr., Robert Boochever, Stephen Reinhardt,

Melvin Brunetti, Alex Kozinski, John T. Noonan, Jr., David

R. Thompson, Michael D. Hawkins, A. Wallace Tashima,

Sidney R. Thomas, Barry G. Silverman, Susan P. Graber, M.

Margaret McKeown, Kim M. Wardlaw, William A. Fletcher,

Raymond C. Fisher, Richard A. Paez, Marsha S. Berzon,

Johnnie B. Rawlinson, Richard R. Clifton, Consuelo M.

Callahan & Carlos T. Bea, all of the Ninth Circuit Court of

Appeals.

crossing point in the country. Appeals from California now

number something like eleven thousand a year, accounting

for seventy percent of our caseload. Unless California is

split between two circuits,  the circuit containing it will always

dwarf all the others and require a very large number of

appellate judges.

All split proposals now on the table, for example, would

leave California in the Ninth Circuit, which would be

comprised of between twenty-one and twenty-six judges,

not many fewer than the twenty-eight now authorized. Even

then, the circuit will be under-staffed, so that in a few short

years we’ll be back up to twenty-eight judges or more. At

the same time, the eleven Ninth Circuit judges, like Judge

O’Scannlain, who would wind up in the new circuit will see

their work cut to a bit more than half. In other words, a

substantial number of new judges will have to be added to

our circuit so that judges in the new circuit(s) will have the

luxury of a reduced caseload.

The second immutable fact that any split proposal must

take into account is that the territory of the western states is

huge and will always require substantial travel time by both

lawyers and judges—whether or not the circuit is split. Any

circuit that includes Alaska will, of necessity, have the largest

territory. The current split proposal, as approved by the

House and endorsed by some Senators, would create a

sparsely-populated Twelfth Circuit spanning more than four

thousand miles, from the Mexican border in Arizona to the

Bering Strait in Alaska. No split will eliminate the need for

judges and lawyers to travel across the Pacific for hearings

on cases from Hawaii, Guam and Saipan. Rather than traveling

to Los Angeles and San Francisco—large hubs, with frequent

flights and relatively cheap airfares, where most of our cases

are now heard—judges and lawyers from the southern part

of the new circuit would have to travel to Seattle, Missoula

or Portland for some hearings, while those in the north would

sometimes have to travel to Phoenix or Las Vegas. What is

now an easy one-hop trip would turn into a travel nightmare

for many judges and lawyers. Thus, many of the problems

Judge O’Scannlain points out—to the extent they are

problems at all—will not be eliminated, and may in fact be

exacerbated, by splitting the Ninth Circuit.

The remaining issues do not remotely justify a split.

Judge O’Scannlain, for example, points to the number of

opinions—about seven hundred—published by the Ninth

Circuit each year, and complains about the “daunting task”

of keeping track of such a colossal body of caselaw. However,

the Eighth Circuit issued even more opinions, and the

Seventh Circuit issued only about one hundred fewer, during

the same twelve-month period, yet we hear no complaints

from the lawyers and judges in those circuits.
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In reality, this is no more than a debater’s point. Lawyers

practice in discrete areas of the law and are generally

unconcerned with caselaw in other areas; criminal lawyers

care not a whit about our antitrust cases, and trademark

lawyers seldom read our immigration opinions. The number

of opinions any lawyer need worry about is thus far fewer

than the seven hundred we issue every year. When it comes

to caselaw in their area of expertise, lawyers generally

complain that there are too few opinions. Judges, of course,

rely on lawyers to bring relevant caselaw to their attention,

and have law clerks to help them. We are surprised to learn

that Judge O’Scannlain considers this to be a problem, as he

always displays a firm command of our circuit’s caselaw

during case sittings and our internal en banc debates.

Then there is the shopworn argument that we are too

big to maintain consistency in our caselaw. This supposed

problem has been much mooted, and we have spent

considerable time and resources trying to track it down. We

have invited lawyers to bring inconsistencies to our

attention, even if they have no case raising the issue pending

before us, and have provided electronic and conventional

access points for them to do so. For several years, we

maintained a panel of judges and staff charged with

identifying caselaw-inconsistencies. We are, each of us,

mindful of the need to maintain consistency, and take very

seriously any suggestion in a brief or petition for rehearing

that our cases on a particular point are in conflict. After

many years of devoting time and attention to the issue, we

have concluded that conflicts in our caselaw do occur, but

they are very rare. And when they are brought to our

attention, even on relatively trivial points, we immediately

take steps to correct them. The charge that our caselaw is

riddled with hidden inconsistencies is simply not true—as

demonstrated by the fact that Judge O’Scannlain, who

meticulously documents many other propositions in his

article, offers not a single example.

Judge O’Scannlain also expresses concern about the

fact that we are one of the slowest among the circuits in

disposing of our cases. But size bears no relation to the

speed with which a court decides cases, as is borne out by

the fact that the First Circuit, though the smallest, with only

six judges, is not nearly the fastest circuit. The mix of cases

and the number of judicial vacancies are what make a

difference; they bear directly on how many cases the court

can decide in a given period.

At this time and for some years past, the Ninth Circuit

has had four vacancies, accounting for some fourteen

percent of its authorized positions; within the recent past

we had as many as ten vacancies, more than a third of our

positions. The delay in filling vacancies has, not surprisingly,

caused delay in getting cases to the judges, pushing our

average case disposition time approximately four months

above the national average. However, what Judge

O’Scannlain fails to mention is that, once the cases are

submitted to the judges, we are the second-fastest among

the circuits in disposing of them. If size were the dispositive

factor, one would expect our court to be dead last. In fact,

quite the opposite is the case; once our judges receive the

cases, we are unusually fast in deciding them. When our

court is fully staffed, the delay in deciding cases will be

eliminated; size has nothing to do with it.

Then there is the bugaboo about collegiality, and the

supposed absence of it on a large court. Collegiality is an

elusive concept and few judges or lay people agree about

what it means. One common meaning concerns the ability of

judges to get along with each other on friendly terms—

enjoying an atmosphere of bonhomie and mutual respect. In

that sense, we consider ourselves as collegial as any other

court, far more than many. Though we often disagree, we

seldom engage in the kind of ad hominem attacks that some

other courts are known for. And, whatever our differences,

we have not resorted to publicly impugning each other’s

integrity, or filing charges of misconduct, as has happened

in other circuits and state supreme courts, all of them much

smaller than ours. Though we have very different views on

a variety of matters, including whether our court should be

divided, our disagreements are highly professional, never

mean-spirited or personal. Indeed, among the reasons we

oppose the split is the sad prospect of losing our excellent

working relationship with some of our colleagues, like Judge

O’Scannlain.

Judge O’Scannlain also seems to say that we lack

collegiality in the sense that we can’t gain insight into each

other’s thinking processes, and this prevents us from

reaching consensus in difficult cases. The quaint notion

that judges on a small court engage in a Vulcan mind meld

where they come to assimilate each other’s points of view is

easily disproved. One need only consider the Rehnquist

Court, where the same nine justices worked together for

eleven years straight. Were Judge O’Scannlain’s theory

correct, one would expect that, by the end of that period,

disagreements among the justices would have been rare

and unanimous opinions the rule. As we know, the opposite

is true; differences that existed at the beginning of that period

remained—and often grew more pronounced—by the end.

The simple reality of modern appellate judging is that

we do not spend endless hours in face-to-face debate trying

to hammer out a mutually acceptable solution. Rather,

conferences tend to be short; few minds get changed there.

The real debate on hard cases takes the form of inter-office

memos, and in majority and separate opinions, where judges

articulate their views precisely and at length. We all read

these memos and opinions, and gain a fairly accurate insight

into each other’s thinking; sometimes we reach consensus,

sometimes we don’t. But there is absolutely no evidence

that judges who spend more quality time together end up

agreeing more often. Indeed, experience teaches that on

smaller courts, where judges are forced to deal with each

other constantly, acrimony and disagreement may be more

common.

Nor is our use of visiting judges remarkably high, as

Judge O’Scannlain suggests. During the past year, only 3.4

percent of our cases included the use of such judges, below

the national average of 5.1 percent and well below the 11
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percent in the Second Circuit and 22.5 percent in the Sixth

Circuit. Again there is no relationship between a circuit’s

size and its use of visiting judges.

Our colleague also disparages our limited en banc

process, which calls for a panel of fifteen judges (formerly

eleven) to decide cases taken en banc by vote of the full

court. He overlooks the fact that splitting the circuit will not

resolve this problem, for the same reason it will not resolve

many of the other issues he raises. Under any of the pending

split proposals, the remaining Ninth Circuit would have at

least twenty-one authorized positions, far too large for a

viable all-hands en banc panel; this is just two short of the

number of judges we had when we first adopted the limited

en banc process in 1980. Whether or not the circuit is split,

the great majority of the circuit’s cases will continue to be

decided by a court where a limited en banc is the only

workable procedure. Moreover, as other circuits are now

approaching twenty judges, it is only a matter of time before

they too will have to adopt this procedure.

There is nothing sinister or illegitimate about a limited

en banc court. Traditionally, en banc meant hearing by the

full court, but this practice arose in an era when circuits

were small and a full-court  en banc was not a problem.

Nothing about en banc consideration requires the

participation of the full court. Having circuit law made by a

limited en banc court, which consists entirely of the court’s

active judges, is certainly no less legitimate than the

widespread practice of making circuit law by three-judge

panels consisting of a single active judge, a senior judge

and a judge visiting from another court.

Cases are taken en banc largely for two reasons: First,

there is a conflict in the law of the circuit which cannot be

resolved by a three-judge panel because such panels have

no authority to overrule circuit precedent. And, second,

because the case is one of exceptional importance, it merits

consideration by more than three judges. Neither of these

functions requires the participation of every single judge of

the court of appeals. A limited en banc court, consisting of

a representative portion of the full complement of judges,

ensures that all competing views will be considered and

reflected in majority, concurring and dissenting opinions.

And, because the judges are drawn randomly for en banc

panels, the results will be the same as would be reached by

the full court in the overwhelming number of cases. Since

eighty-five percent of our en banc cases have been decided

by seven-to-four or greater majorities, it is the rare case that

would have been decided differently by a full-court  en banc.

Finally, Judge O’Scannlain relies on history, but history

cuts largely against him. To begin with, the redrawing of

circuit lines—at least as to modern circuits—has occurred

very rarely, and never over the opposition of the affected

judges. Judge O’Scannlain’s reference to the frequent

redrawing of circuit borders prior to the Civil War era is

entirely beside the point. While circuits existed from the

early days of the Republic, they meant something very

different from what they do today because there were no

circuit judges and no permanent courts of appeals. Rather,

until late in the 19th century, Supreme Court justices rode

circuit, and heard appeals on panels consisting of themselves

and local district judges. Thus, a change in circuit boundaries

affected only what geographic area a particular justice would

be required to patrol.

The circuits as we know them were first created in 1891

when Congress established the courts of appeals. Since

that time, Congress has been chary about re-drawing circuit

lines, and has done so only twice—when it split off the

Tenth Circuit from the Eighth in 1929, and then, again, in

1981, when it divided the Fifth Circuit to create the Eleventh

Circuit. In both instances, the split enjoyed the support of

the affected courts, because the circuits could be divided

into units of roughly equal size in terms of territory and

caseload. For reasons already explained, this is impossible

to do in the Ninth Circuit.

By contrast, the overwhelming number of Ninth Circuit

judges have repeatedly and consistently opposed a split;

only three active judges support it. Split opponents include

judges appointed by Republican and Democratic presidents;

judges appointed as early as 1961 and as late as 2003; judges

from California, Arizona, Nevada, Oregon, Washington,

Hawaii and Montana; active and senior judges; men and

women. Neither ideology nor personal convenience animates

this opposition; indeed, personal convenience for many of

us points the other way. Our opposition, rather, stems from

a firm conviction, based on our collective experience, that

splitting the Ninth Circuit is a very bad idea for the public

we serve.

Aside from the weakness of the arguments supporting

the split, we see some very potent arguments militating

against it. Because of our size, we have been both required

and enabled to work smarter and become more productive.

To ensure consistency in our caselaw, we have implemented

a case monitoring and issue-spotting system that alerts

panels to other pending cases raising the same legal issues.

We have a pre-publication report that digests upcoming

cases and alerts our judges before opinions are actually

published; on numerous occasions, this has resulted in

halting publication of opinions because of a previously-

unidentified conflict. We were the first circuit to institute a

Bankruptcy Appellate Panel, which now hears five hundred

appeals a year, easing caseload pressure for our district

judges. We have an active appellate mediation program that

resolves one thousand cases a year. We are the only circuit

with an appellate commissioner, who resolves over eleven

hundred fee applications and four thousand motions a year;

the appellate commissioner has helped resolve these matters

more quickly and consistently than before, gaining the

unanimous acclaim of our bar. Long before anyone had heard

of the Internet, we pioneered the use of e-mail for the conduct

of court business. We have also made active use of tele-

conferencing for motions, screening and administrative work.

These procedures have saved our judges many days of

travel every year. The White Commission, which studied

the operations of the circuit courts, noted in its 1998 report

that the Ninth Circuit was well run and remarked on the
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court’s many innovative procedures. It concluded that

“[s]plitting the Ninth Circuit itself would be impractical and

is unnecessary. As an administrative entity, the circuit should

be preserved without statutory change.”

Only forty years ago, every circuit had fewer than ten

judges; today, only one circuit, the First, does. Every other

circuit now has more judges than the Ninth Circuit had in

1965. It will be no more than a generation or two until other

circuits are as large as we are today. The idea of splitting

circuits in order to keep the number of appellate judges small

is a pipe dream. How, for example, could one profitably split

the Fifth Circuit—which now has seventeen judges—

without splitting Texas? Or the Second Circuit without

splitting New York? And what will the repeated splitting do

to the burden on the Supreme Court in resolving inter-circuit

conflicts? Soon, probably very soon, other circuits will find

themselves in the situation in which the Ninth Circuit finds

itself today, and they will have no choice but to adapt, as we

have. Our innovations will provide valuable experience about

how to deal with the inevitable problem of size.

In addition, by aggregating its resources, a large circuit

can provide to districts with smaller caseloads significant

assistance that would not otherwise be available, such as

courthouse design and maintenance, human resource

consulting and technology support. Through close

communication among the district courts, the Ninth Circuit

has been able to supply visiting district judges when a

region experiences unexpected vacancies or a surge in case

filings. These reasons, among many others, are why

numerous bar associations including those of Arizona,

Washington, Montana and Hawaii oppose a split of the

Ninth Circuit.

We also believe that splitting the Ninth Circuit will have

another important, though subtle, deleterious effect. While

district courts have traditionally been considered local in

character, circuits have been national or at least regional. It

has been a strength of the federal appellate courts that their

judges hail from several states, thus bringing to bear a wider

perspective than their district court colleagues. Having

several states in the same circuit also ensures that a multitude

of senators are involved in vetting judicial appointments to

the courts of appeals. Thus, no circuit today—save the D.C.

Circuit, which is sui generis—comprises fewer than three

states. Splitting the Ninth Circuit will break with this

important tradition; under the legislation that is currently

under consideration, the new Ninth Circuit would consist of

only two states—California and Hawaii. Because of

California’s hugely disproportionate size, the overwhelming

number of the new Ninth Circuit’s judges will be appointed

from California. This will change the regional and national

character of our court and turn it, in effect, into a California

Federal Court of Appeals. Once the three-state precedent is

cast aside, it will not be too long before we have a Texas

Federal Court of Appeals, a New York Federal Court of

Appeals and perhaps a Florida or Illinois court as well. We

believe this course is neither wise nor prudent, as we have

found that a diversity of experiences and viewpoints, brought

to us by judges from a multitude of states and geographic

regions, has had a positive and invigorating influence on

our decision-making process. The principle of the regional

federal circuits is important and should not be lightly

discarded.

We do not dispute that the increase in the federal

caseload, and the appellate caseload in particular, presents

a serious challenge to the orderly administration of justice.

We do disagree, however, with those who would answer

this challenge by breaking up what we consider to be an

effective, well-organized and efficiently-run organization.

Splitting the Ninth Circuit would be a costly enterprise,

estimated by the Administrative Office of the United States

Courts at some $96 million, plus additional costs of $16

million a year for operating two circuits rather than one. At a

time of budget austerity, it seems wasteful and

counterproductive to spend that kind of money for a net

loss in efficiency.

There are, indeed, measures Congress might consider

to deal with our caseload problem. In addition to adequately

staffing our court by filling vacancies, Congress might look

to the reasons for the increase in appellate caseloads. For

example, we and the Second Circuit have suffered a huge

number of filings (some six thousand cases in our court) in

immigration cases. This has come as a direct result of what

is known as “streamlining” on the part of the Board of

Immigration Appeals, which has recently released thousands

of cases from its docket after giving them only cursory review.

These cases have found their way into the federal courts of

appeals, and our court and the Second Circuit are the ones

most directly affected by this practice. While this problem

may be only temporary, Congress may well want to consider

providing a more effective administrative appeal process.

Finally, we oppose the proposed split of the Ninth Circuit

to the extent it is motivated by partisan political

considerations or unhappiness with some of our decisions.

In this regard, we are confident that we speak not just for

ourselves, but also for those judges who favor a split.

Whatever our other disagreements, we are united in our

view that whether to split the Ninth Circuit should be

governed by the kind of administrative and efficiency issues

we have discussed in these pages, and not by a desire to

punish our court for its decisions.

In sum, we believe the case for splitting the circuit has

not been made. Yes, we are big and our territory is wide, but

we have shown that we can function effectively and

efficiently despite—indeed because of—our size. Large

organizations, whether they be corporations or courts, profit

from economies of scale. We have made size our friend rather

than our enemy; other courts of appeals will have no choice

but to follow suit, because in one generation, two at the

most, they will be where we are today. Which is why the

overwhelming number of judges of the Ninth Circuit, and

the lawyers who practice before us—the people who know

the most about the court’s operation—strongly oppose the

split. The time has come to put this bad idea behind us and

get on with the business of administering justice.
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THE STRUCTURAL CONSTITUTION AND THE REHNQUIST COURT
BY ERIC R. CLAEYS*

Most retrospectives about the Rehnquist Court frame its

legacy in terms of a debate between “the living Constitution” and

the “original Constitution.”  This contrast captures an important

and rich debate on the Rehnquist Court.  Chief Justice William

Rehnquist, after all, created a name for himself by railing early in

his judicial career against “the notion of a living Constitution.”1

Thus, some retrospectives aggressively criticize the Rehnquist

Court for straying from the living Constitution and mistakenly

trying to return to the dead, original Constitution.2  Others portray

the Rehnquist Court as a seesaw struggle between the living and

original Constitutions, in which some of the Court’s more

conservative members surprise all by embracing moderation and

preserving the living Constitution.3

Although all of these portraits are accurate to an extent,

they obscure many important details that provide an ultimately

more satisfying explication of the Rehnquist Court’s work.  In this

essay, I mean to focus on the differences among the members of the

Rehnquist Court’s 5-vote moderate-to-conservative majority.   One

gap relates to Justices O’Connor and Kennedy.  Previous

retrospectives have (correctly) identified them as conservative and

(again correctly) somewhat less conservative than the Chief Justice

and Justices Scalia and Thomas. However, these retrospectives

have not satisfactorily explained how closely Justices O’Connor

and Kennedy have followed the conventional wisdom emanating

from Supreme Court precedent and the legal academy over the last

half-century.  The other difference is between Justices Thomas

and Scalia.  In most retrospectives, Justices Scalia and Thomas are

lumped together as the Rehnquist Court’s two most extreme

conservatives; in a few, Justice Thomas is blithely dismissed as a

second-rate imitator of Justice Scalia.  In reality, each represents in

fairly pure form one important tendency of “judicial conservatism”

as it has been understood since the Warren Court.  These tendencies

and their differences need to be explored in greater detail—

especially because the Roberts Court seems to be slightly more

conservative than the Rehnquist Court.

To demonstrate these suggestions, I will focus in particular

on case examples from the non-delegation doctrine and Commerce

Clause federalism.  I will give a brief survey of the main highlights

of twentieth-century constitutional development, accentuating

especially the emergence of modern judicial conservatism, and then

situate each of the Rehnquist Court’s conservatives within that

course of development.  I will conclude with some brief

observations about the Roberts Court.

Many of the deepest transformations in American

constitutionalism—including in federalism and separation of

powers—started in the academy between roughly 1880 and 1920.

Although this period is not understood nearly as well as it deserves

to be,4 a few broad themes suffice for our purposes here.  Leading

academics in political and social sciences developed a new and (in

their view, at least) more rigorous understanding of the scientific

study of human behavior.  In this understanding, political reality

was understood not to be organized around higher-law principles,

as previous generations had assumed, but rather around forces like

“progress,” “evolution,” “society,” or “the will of the American

people.”  These background assumptions encouraged theorists to

speak for the first time of a “living Constitution;” Woodrow Wilson,

for one, frequently described the Constitution as a social entity,

the “the charter of a living government” and “the vehicle of a

nation’s life.”5

Theorists who subscribed to the new “living Constitution”

political science also tended to conclude that the American

constitutional order needed to be revised substantially to

accommodate more interventionist regulation.  In structural

constitutionalism, they concluded that Congress’s powers needed

to reach deeper into local affairs, and they also concluded that

Congress needed to assign broader regulatory powers to apolitical

agencies similar to the civil services in European bureaucracies.6

In part, these prescriptions were influenced by academics’ “living

Constitution” political theory.  In federalism, some academics

believed that the American people’s will was more representative

and less parochial than the wills of the peoples of the several

states.  In separation of powers, they believed that bureaucratic

government would help specialize both politics—the process of

identifying the popular will—and administration—the rational

implementation of that will.  Separately, however, some academics

insisted that these changes would have desirable policy

consequences, on the ground that larger and more centralized

national government would more efficiently satisfy the desires of

American voters.

That general architecture took hold in American law and

political practice during the New Deal, as these theorists’ students

took positions of prominence in the Roosevelt Administration.  In

seminal federalism and separation of powers cases, the New Deal

Court upheld many New Deal agencies from Commerce Clause

and separation of powers challenges.  At the same time, the Court

used legal logic slightly different from Progressive political-theory

arguments.  To be sure, in many cases, the Court used Progressive

efficiency-based policy arguments to uphold new schemes from

challenge.  But the New Deal Court downplayed heavily talk of a

“living Constitution.”  Indeed, some Justices claimed that the

original meaning of the Constitution encourages Congress to

construe its powers vigorously, and that federal courts had engaged

in improper judicial activism by suggesting otherwise; Robert

Jackson even wrote a book demonstrating this thesis.7  No case

illustrates both sides of the trend better than the 1942 case of

Wickard v. Filburn, which cemented the New Deal transformation

of the Commerce Clause into place.8  Justice Jackson started his

analysis of the Commerce Clause with an appeal to originalist

authority: “At the beginning Chief Justice Marshall described the

Federal commerce power with a breadth never yet exceeded.”9  He

ended it with an appeal to political-science comparative

institutional analysis: “The conflicts of economic interest between

the regulated and those who advantage by it are wisely left under

our system to resolution by the Congress under its more flexible

and responsible legislative process.  Such conflicts rarely lend

themselves to judicial determination.  And with the wisdom,
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workability, or fairness, of the plan of regulation we have nothing
to do.”10

During the Warren Court, the Court lost interest in structural
constitutional law and property cases and focused instead on racial
equality, the rights of criminal defendants, free speech, and
individual privacy.  That shift forced the New Deal’s constitutional
settlement to fracture.  The “conservative” wing of the Warren
Court consisted of New Deal liberals who, mindful of the crisis of
1937, never again wanted to see courts substituting their policy
expertise for that of legislators.  The “progressive” wing of the
Warren Court, by contrast, assumed that the Court could intervene
to do good in individual-rights law as long as it left alone the New
Deal settlement of structural constitutional law and property rights.
That wing, led by Chief Justice Warren and Justice Brennan, made
the notion of a “living Constitution” respectable in legal argument
and used it as a standard around which federal courts could rally to
rectify violations of privacy and equality.

But also during the Warren Court, political conservatives
began to develop their own brand of judicial conservatism,
substantially different from the conservatism of “go slow” New
Deal liberals like Justice Frankfurter.  Substantial segments of the
American populace objected to the Warren Court’s forays into
school busing, criminal law-enforcement, and state and local morals
legislation.  Richard Nixon and subsequent Republican presidential
nominees used these issues to distinguish the Republican Party
from the cultural liberalism of the Democratic Party.  Nixon and
subsequent nominees used the term “strict construction” as a signal
that they would nominate judges who would not engage in the
kinds of interpretive and enforcement practices associated with
the Warren Court.11

However, it is one thing to bash “living Constitutionalism”
and tout “strict construction” in a set campaign speech, and quite
another to develop coherent theories of constitutional interpretation
and judicial behavior around those themes.  In many important
respects, this effort has been a work in progress among judicial
conservatives for more than 40 years.  Nixon’s appointees to the
Burger Court highlighted a few early problems.  For one thing,
many Republican lawyers were then (and still are now) culturally
more liberal than the religious voters and grass-roots activists who
favor strict constructionism.  For another, Nixon tended to favor
sitting judges and practitioners.  Whatever their virtues, judges and
practitioners tend not to be theoretical, as one would need to be to
develop a program of constitutional interpretation outside the
mainstream of two generations of legal development.  But other
problems have surfaced even among more theoretically oriented
lawyers.  Some prominent judicial conservatives understand
“judicial conservatism” to require judges to follow the original
meaning of the Constitution; others understand the project to require
judges to develop rules that maximize the policy-making power of
the political branches and minimize the policy-making power of
judges.  (Gary Lawson has explained this tension in a clear and
mercifully short essay.12).

This quick survey helps situate the different conservatives
on the Rehnquist Court.  Consider first Justices O’Connor and
Kennedy.  They are best understood as holdovers from the Burger
Court.  Both were successful and accomplished lawyers.  Both

were loyal and politically active Republicans.  Neither had time or
inclination during their professional careers to test out different
theories of constitutional interpretation to a degree that would
satisfy serious intellectuals or constitutional scholars.  As Mark
Tushnet has perceptively noted, in the culture wars associated
with the Warren Court, both sympathized more with
“establishment” Republicans (who tended to support some measure
of federal-court intervention) and not “grass-roots” and
“movement” Republicans (who opposed federal courts more
vigorously).13  Both were politically conservative enough to break
from the accumulated wisdom of the New Deal and Warren Courts
to reflect the new conservative leanings the American populace
started to reflect in the late 1970s.  At the same time, both bought
into most of the substantive and interpretive commitments locked
into the Court’s precedent, and both therefore wanted to preserve
the old while making space for the new.

Justices O’Connor and Kennedy illustrate these tendencies
in the Rehnquist Court’s separation of powers and federalism
cases.  As I have explained elsewhere, separation of powers may
be the biggest non-event during the Rehnquist Court.  The Burger
Court left the Rehnquist Court with several excellent originalist
precedents to use in separation of powers, and the Rehnquist
Court limited most of them substantially.14  Justices O’Connor
and Kennedy’s substantive commitments go a long way in explaining
why.  For all intents and purposes, they subscribed to the same
theory of bureaucratic government as leading Progressives and
New Dealers.  To take one of many examples, in one routine non-
delegation case, Justice O’Connor reaffirmed for a unanimous
Rehnquist Court “our longstanding principle that so long as
Congress provides an administrative agency with standards guiding
its actions such that a court could ascertain whether the will of
Congress has been obeyed, no delegation of legislative authority
trenching on the principle of separation of powers has occurred.”15

Here, Justice O’Connor accepted as conventional wisdom the view
that modern political life would descend into anarchy unless federal
courts enforced the non-delegation doctrine extremely permissively.

The same tendencies also limited the scope of the Rehnquist
Court’s New Federalism, as I am explaining in scholarship to be
published shortly.16  Even in United States v. López, the case that
launched the New Federalism and resuscitated the Commerce
Clause, Justice Kennedy wrote a separate opinion (joined by
Justice O’Connor), warning that López’s holding, while “necessary,”
was “limited.”17  He assumed that Congress may “regulate in the
commercial sphere on the assumption that we have a single market
and a unified purpose to build a stable national economy.”18  Here,
Justice Kennedy assumed as conventional wisdom that modern
political life would descend into anarchy unless Congress can
regulate manufacturing and agriculture on the same terms as
interstate trade; he also casually assumed that the views of “we”
the American people must take priority over the voices of 50
parochial state “we’s.”  Kennedy’s substantive attachments help
explain why he switched votes from López to Gonzales v. Raich,
the June 2005 decision in which he sided with the Rehnquist Court’s
liberals to reject a López challenge to a federal prosecution of two
Californians who were home-growing marijuana.19

More intriguing, in the last five years of the Rehnquist
Court, Justices Thomas and Scalia have parted in subtle but
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unmistakable and important ways.  Justices Thomas and Scalia are
staking out differences about how post-1960 “judicial
conservatism” should be understood.  Justice Scalia stands for the
“minimalists,” the conservatives who believe that the Warren
Court’s main sin was to usurp control over legislative policy-
making.  Justice Thomas, by contrast, stands for the “originalists,”
the conservatives who believe that the Warren Court’s main sin
was to disregard the original meaning of the Constitution.

Even if Justice Scalia’s and Justice Thomas’s preferences
dovetail in most cases, they do not always dovetail, especially not
in the most revealing cases.  The non-delegation doctrine highlights
the difference.  For a minimalist like Justice Scalia, the constitutional
language “legislative powers” is too open-ended a phrase to
generate a manageable, bright-line rule.  Thus, in the 1989 non-
delegation case of Mistretta v. United States, Justice Scalia agreed
not to enforce the non-delegation doctrine—even though he
conceded that the Constitution requires it—because he regarded
the doctrine as “not. . .readily enforceable by the courts.”20  By
contrast, the originalist Justice Thomas wondered, in the 2001
non-delegation case Whitman v. American Trucking Ass’ns, whether
a century’s worth of “delegation jurisprudence has strayed too far
from our Founders’ understanding of separation of powers.”21

The same tension explains why Justices Scalia and Thomas
split in the 2005 Commerce Clause decision of Gonzales v. Raich.
As fellow judicial conservatives, they agree that if the federal
government has constitutional power to prosecute the growing of
marijuana, that power comes from the Necessary and Proper Clause,
“which the founding generation called the Sweeping Clause,”22 and
not the Commerce Clause.  Both agree that “commerce among the
several states” refers to interstate trade and therefore excludes the
growing of a crop in a state.  But they disagree whether the federal
government may limit the growing of marijuana as a “necessary
and proper” adjunct to its power to control interstate trade in
marijuana.  As I have explained elsewhere,23 in  Raich, Justice
Scalia preferred, for good minimalist reasons, to leave Congress to
decide what was “proper;”24 Justice Thomas, for good originalist
reasons, insisted that the term “proper” requires federal courts to
review whether acts of Congress remain faithful to the “‘letter and
spirit’ of, the Constitution,” including Article I’s broad substantive
divisions between enumerated federal and reserved state powers.25

And what about Chief Justice Rehnquist himself?
Surprisingly, he was more enigmatic as Chief Justice of the
Rehnquist Court than he was as an Associate Justice on the Burger
Court.  On the Burger Court, he developed a reputation as a “Lone
Ranger” who broke from two generations of accumulated
conventional legal wisdom.  As Chief Justice, however, Rehnquist
often submerged his own individual views for the corporate views
of the Court or the faction of the Court he led.

These tendencies come out in Rehnquist’s cases on non-
delegation and the Commerce Clause.  As for the Commerce Clause,
in the 1981 case Hodel v. Virginia Surface Mining & Reclamation
Ass’n, then-Justice Rehnquist caustically observed that “one could
easily get the sense from this Court’s [Commerce Clause] opinions
that the federal system exists only at the sufferance of Congress.”26

Here, Rehnquist found some traction when he took over as Chief
Justice.  In  Lopez, he found four willing contributors to a project

to resuscitate the Commerce Clause, and he relied substantially on
the argument he had developed in Hodel to read the Commerce
Clause more narrowly than at any time since 1937.27  By contrast,
Rehnquist never tried as Chief Justice to resuscitate the non-
delegation doctrine.  This comes as a surprise after the 1980 The
Benzene Cases, in which Rehnquist cited John Locke’s Second
Treatise to argue for resuscitating the non-delegation doctrine.28

As Chief Justice, Rehnquist never renewed this argument; he instead
joined many lopsided and unanimous or near-unanimous opinions
brusquely rejecting non-delegation challenges.

Not only are these portraits important for understanding
the Rehnquist Court, but they also help to highlight important
features and trends leading into the Roberts Court.  For one thing,
they help explain how far the center of gravity has shifted within
the Republican Party and within the ranks of lawyers and politicians
who help Republican Presidents pick Supreme Court nominees.
Judged by the standards of 1970, Justices O’Connor and Kennedy
were par for the course—if anything, they had stronger paper
credentials and seemed more conservative than most of President
Nixon’s nominees.  Both, however, would attract considerable
criticism if nominated in today’s climate.  The best confirmation of
this shift, of course, is President Bush’s abortive attempt to
nominate Harriet Miers to replace Justice O’Connor.  Miers’
nomination collapsed for a variety of reasons.  Her paper credentials
were unusually thin, she did not impress Senators in face-to-face
meetings, and (probably the clincher) she had given speeches in
1993 suggesting that she was pro-choice.  All the same, her
nomination would not have seemed nearly as surprising or
disappointing in the climate of Republican conservatism in 1970
as it did in the climate of 2005.  Social conservatives and
“movement” legal conservatives have developed a considerably
more sophisticated and focused understanding of their commitments
and priorities in 35 years.

Two of those conservatives, of course, are new Chief Justice
John Roberts and Associate Justice Samuel Alito.  As of now, most
Rehnquist Court retrospectives—indeed, most constitutional
scholarship—lack the tools needed to appreciate the subtle
differences between a Roberts or an Alito and the conservatives on
the Rehnquist Court.  The portrait presented here, however,
highlights some of the questions to ask: How do Roberts and Alito
understand precedent?  What is the first instinct of each when
presented with an open-ended constitutional clause, like the
Legislative Vesting Clause or the Sweeping Clause?  Around 1960,
when New Deal judicial liberalism fractured, Court watchers needed
to develop a new tool kit to appreciate the differences between
different species of judicial liberals.  Today, Court watchers may
need to develop a similar set of questions to ask of modern-day
judicial conservatives.

*  Eric R. Claeys is Assistant Professor of Law at Saint Louis
University.  He clerked for Chief Justice William H. Rehnquist in
the 1995–1996 Term, and is writing a retrospective on the
Rehnquist Court.  He may be reached at claeyser@slu.edu.
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FINANCIAL SERVICES AND E-COMMERCE

BASEL II IMPLEMENTATION: RUSHING TO A FALSE START
BY CHARLES M. MILLER*

For the past decade, a conference of banking

supervisors from nations around the world that meets

regularly in Basel, Switzerland (and thus has been

informally referred to as the Basel Committee) has been

formulating an extensive system drastically altering how

national supervisors will evaluate banks.  Because it follows

an earlier system devised by the same group, the new system

is called Basel II.  Basel II is coming to the forefront as

regulators begin the domestic rulemaking processes needed

to implement the accord.  As this process moves forward,

the shape and identity of Basel II changes.  Indeed, there

are serious questions whether Basel II will be implemented

at all.  Because Basel II developments and changes occur

rapidly and on many fronts, this paper has been updated

several times during the drafting process to reflect recent

developments.  This paper is as current as possible at the

time of publication and regardless of Basel II’s status, this

document serves as an excellent outline of the utter

complexity that is Basel II.

Historically, one method of regulating banking and

other depository institutions has been to mandate certain

levels of capital they are to maintain.  Capital is generally a

measure of an organization’s net worth, its assets minus its

liabilities and is a measure of a bank’s ability to absorb losses,

protecting senior lenders, including depositors and the

insurer of those deposits.  By mandating higher levels of

capital, regulators theoretically increase the size of the

cushion available to absorb losses before a bank fails.

The 2004 Basel II Capital Accord will drastically alter

all aspects of banking worldwide.  Under Basel II, the nature

of banking supervision will shift from general standards

applicable to all banks, to a system that evaluates the

soundness of each bank based upon its particular size,

structure, portfolio, and risk exposure.  The current plan to

implement fully Basel II by 2008 is overly ambitious and

risks sending tremors through the financial system,

especially now that the U.S. rulemaking process has been

significantly delayed. The systematic changes that are Basel

II should occur gradually, if at all.

Then-Comptroller John D. Hawke, Jr. stated, “U.S.

agencies should not foreclose consideration of alternative

proposals that address the acknowledged deficiencies of

the 1988 Accord but that do not constitute such a radical

departure from our existing regulatory capital framework.”

We agree and propose that Basel II should be implemented

sequentially.   A bank that intends to adopt the most advanced

approaches of the accord should first implement and

transition through the more basic approaches.  This ramping-

up period would allow time for the implementing bank, its

supervisor, Congress, and the financial markets to evaluate

each step of the process.  It will also ensure that problems

that will inevitably arise will be smaller and more easily

correctable.  The banking system prides itself on soundness

and stability.  Basel II implementation is a sea change.  It

need not be a tsunami.  The change should occur gradually

in order to maintain a regulatory capital scheme that is

workable and affordable for banks and regulators.

I.  The Basel I Era (1988—Present)

Since 1988, banks in industrialized countries have been

subject to an 8% risk-based regulatory capital floor.1  These

laws are rooted in the “International Convergence of Capital

Measurement and Capital Standards” finalized by the Basel

Committee on Banking Supervision (BCBS) at the Bank of

International Settlement in Basel, Switzerland in 1988.2  Under

the original accord, a bank was required to maintain capital

equivalent to 8% of its at-risk assets.  The formula was simple

and easy to apply.  The principle was also sound, as evident

by its near universal adoption by banking regulators

worldwide and the very low rate of bank failures in countries

that implemented Basel I.

Some observers have concluded that the Basel I

framework is overly simplistic.  Large banks complain that

the 8% threshold is too high for very large, well-diversified

banks. As the mutual fund industry frequently reminds us,

diversification lowers risk.  Large banks posit that the flat

8% capital floor does not account for the benefits of banking

diversification.  These banks conclude that their regulatory

capital floors should be lowered significantly to reflect the

benefits of diversification.

Banking supervisors, on the other hand, fault the Basel

I  Accord for not reflecting the risk- increasing effect of

securitization.   Securitization is, in effect, the bundling and

selling of similar loans. Fannie Mae and Freddie Mac have

created a very large market for securitized mortgages.

Because mortgages are low-risk, a bank that divests itself of

mortgages while retaining high-risk facilities, will have

increased its risk exposure without a corresponding increase

in the amount of capital it is required to keep on hand under

Basel I.

These and similar concerns led the Basel Committee

on Banking Supervision to frame a new accord: The

International Convergence of Capital Measurement and

Capital Standards: A Revised Framework, known as Basel

II, which was adopted in June 2004.3

The original Basel Accord is not viewed as fatally

flawed.  Indeed, the original accord serves as the foundation

for Basel II.  Moreover, the stated intent of Basel II is to

maintain the overall level of regulatory capital collectively
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held by banks under Basel I. Even after the implementation

of Basel II, the original accord will not be dead.  Some

countries are not in a position to implement the new accord.

The U.S., as a prime example, intends to apply Basel II to

only a handful of banks.  The vast majority of U.S. banks

will continue to be regulated under a yet-to-be-determined

modified version of the original accord.

II.   A Basic Overview of Basel II

Basel II seeks to tweak each bank’s capital requirement

to more accurately reflect that bank’s individual risk

exposure.  The concept is simple.  Unfortunately, collecting

and interpreting the data necessary to practice the concept

is anything but simple.  For the approximately ten to twenty

U.S. banks that will initially fall under Basel II, the changes

will be great and costly.  “Some institutions estimate that

implementation will cost approximately $70 million to $100

million to startup.”4

The new accord consists of three pillars.  Pillar One is

designed to make the minimum capital requirements risk

sensitive.  Pillar Two outlines how supervisors should review

capital adequacy.  Pillar Three details the public disclosure

of risk profile and regulatory capital information that should

occur in a market economy.  Pillar One bears the greatest

weight.  This is especially true in the United States, where

supervisor scrutiny and public disclosure are already the

norm. Pillar One will be the focus of this paper.

Pillar One is the foremost aspect of the new accord

because it requires that a bank establish its own regulatory

capital requirements based upon internal risk assessments.

Through Pillar One, Basel II addresses three types of risk—

credit, market, and operational.5  Credit risk is the loss

potential for a particular transaction or category of

transactions.  Market risk is the risk associated with

changing economic conditions.  Operational risk is the

general loss potential associated with a banking enterprise.

Whereas Basel I has a static capital requirement designed to

collectively address all risk, the new accord treats each type

of risk separately.  Unfortunately, Basel II does not explicitly

address interest-rate risk, which is much more a phenomenon

of the U.S. banking system than is true in other countries

where borrowers and bondholders shoulder most of the

interest-rate risk.

A.  Credit Risk

As approved by the BCBS, Basel II allows for a bank

and its supervisor to select from between three methods of

ascertaining the credit risk confronting the bank, the

Standardized Approach, the Foundational Internal Ratings

Based Approach, and the Advanced Internal Ratings Based

Approach.  The United States, for its part, has chosen to

partially implement the new accord.  It will require the 10

largest banks to adopt the Advanced Approach.6  The

remaining 7,840 banks and 1,365 savings institutions may

choose to adopt the Advanced Approach or remain under a

modified Basel I.7  Neither the Standardized Approach nor

the Foundational Internal Ratings Based Approach will be

implemented in the United States. This paper will

nevertheless discuss all available approaches under Basel

II because a full understanding of the new accord is helpful

in understanding what is occurring in the United States.

The Standardized Approach is similar to Basel I in that

the Accord (or the supervisor) assigns a weight to the risk

faced by a bank.  The Standardized Approach adjusts Basel

I by assigning more detailed risk weight for exposures by

category.  It also assigns a higher risk weight to past-due

loans.  Thus, the Standardized Approach intends to make

regulatory capital more risk sensitive, and thereby more

effective and less burdensome.  The U.S. does not intend to

permit banks to implement the Standardized Approach

because it views Basel I sufficient to protect banks without

large international exposures.

The Foundational Internal Ratings Based Approach

(F-IRB) differs substantially from the Standardized Approach

and the current accord.  F-IRB utilizes a bank’s internal risk

assessments as key drivers for establishing the bank’s capital

requirement.  For loans to a corporation or government, a

bank will enter its own assessment of the probability of

default for each particular exposure into a formula designed

by the supervisor to ascertain regulatory capital requirements

for that type of exposure.   Additionally, the F-IRB allows for

a partial offset of the capital required against these exposures

for risk mitigation, e.g., collateral and insurance.  However,

the F-IRB approach will not be available for retail exposures.

U.S. banking supervisors do not intend to permit banks to

implement F-IRB.

Banks with thorough internal rating systems can

choose to operate under the Advanced Internal Ratings

Based Approach (Advanced Approach).  The Advanced

Approach is more intricate than F-IRB.  In addition to

assessing the probability of default (PD), a bank operating

under the Advanced Approach will supply estimates of the

duration of the exposure, the amount that will be outstanding

at the likely time of default, and the percentage of the

outstanding exposure that will be lost.  The Advanced

Approach can be used for corporate, governmental, and

retail exposures.  Corporate and governmental loans will be

assessed individually.8  Retail exposures will be assessed in

pools.  Straying from the accord, the U.S. will also permit

some corporate probabilities of default to be assessed in

pools.

Under these three new approaches to credit risk, a

bank will have a greater role in assessing its credit risk

exposure, and thus in determining its regulatory capital

requirement.  This is especially true under the Advanced

Approach, which will likely be adopted by the largest and

most active international banks.9  A bank operating under

the Advanced Approach will be its own primary regulator.

The bank will, within certain parameters, determine the risk

associated with a particular loan and be expected to allocate

capital reserves in accordance with its internal assessments.

The role of the bank supervisor will be to review the bank’s



E n g a g e  Volume 7, Issue 1 73

internal rating system to ensure that the bank honestly

assesses the risk it faces.

The Advanced Approach is dynamic.  It allows a bank’s

capital requirement to fluctuate depending upon the bank’s

view of the risk underlying its portfolio.  The Advanced

Approach is essentially a requirement that a bank continually

evolve its credit risk assessment to reflect the current best

practices.  “Basel II, at least in its more advanced form, is as

much a proposal for strengthening risk management as it is

a proposal for improving capital standards; these

considerations are, as they should be, inseparable.”10   Along

with the latitude for self-assessment also come the risks of

self-delusion and manipulation.

Theoretically, the more risk acceptant a bank is, the

higher its regulatory capital requirement will be.  The goal of

Basel II is to ensure that a bank with a large concentration of

low risk exposures will have an appropriately low regulatory

capital requirement.  Ideally, regulatory capital and economic

capital will be aligned.11  To take advantage of this benefit, a

bank must be able to maintain a complicated internal rating

system and to continually evolve that system to reflect best

practices.

B.  Market Risk

Market risk was not explicitly accounted for in the

original 1988 Basel I accord.  In 1996, Basel I was amended

to include an explicit measure of market risk.  This treatment

will not be substantially modified under Basel II.

C.  Operational Risk

Operational risk is the risk of loss resulting from

inadequate or failed internal processes, people and systems,

or external events.  Unlike credit risk, banks have not

developed complicated models to quantify operational risk.

Basel II encourages banks to accurately quantify operational

risk.

It does so by offering a bank three means of rating its

operational risk.  The simplest is the Basic Indicator

Approach.  A bank that chooses this approach will have an

operational risk assessment of 15% of its average gross

income over the previous three years. The second approach

is the Standardized Approach, which also uses gross income

as a proxy for operational risk.  However, the Standardized

Approach assigns a different risk factor for each business

line.  Thus, the capital requirement is more tailored to a bank’s

operational risk under the Standardized Approach than under

the Basic Indicator Approach.  Neither of these approaches

will be available in the United States.

The final approach to operational risk is the Advanced

Measurement Approach (AMA).  A bank operating under

the AMA may utilize any means to evaluate its operational

risk, so long as the system is comprehensive and systematic.

The AMA arbitrarily permits a bank only to offset up to 20%

of its operational risk capital requirement with insurance.  A

bank will be able to adopt partially the AMA for only those

business lines that the bank has adopted a sufficiently

comprehensive analysis.  The United States will require its

ten largest banks to adopt the AMA.

The AMA is rather amorphous at this point because

banks are just beginning to develop means of accurately

measuring operational risk.  BCBS wishes to encourage this

development.  “[O]ver time the regulatory capital functions

we have hard-wired into Basel II, along with their embedded

correlation assumptions, will give way to individual bank-

developed models that are verifiable by supervisors,” says

Ferguson.12  Thus, regulators promise that banks will be

given the widest possible latitude to develop an effective

measure of operational risk.  However, one must question

whether the safety and soundness of the banking industry

is advanced by requiring banks to comply with a standard

that has yet to be created.

Measuring operational risk is one of Basel II’s highly

questionable elements.  Operational risk, the risk that a bank’s

operational activities might bankrupt it, is very much

dependent on the diversity of the bank’s activities and the

absolute size of its capital base.  The probability that a single

operation risk, or even a set of operational risks, will render

Citibank insolvent, given its pre-tax earnings of $3.3 billion

and book equity capital of $55.2 billion to close the first-

quarter of 2005, has to be less than the probability that

operational shortcomings will render, say, Comerica

insolvent.  As big as Comerica is, its first-quarter 2005 pre-

tax earnings of $316 million and its equity capital of $5.5

billion on 3-31-05, was just 10% of Citibank’s capacity to

absorb losses of any kind.

III.   Analysis

Basel II promises much change and great uncertainty

with a goal to modify only slightly regulatory capital.  The

regulatory capital requirement for most Basel II banks is

supposedly expected to remain relatively unchanged.  Basel

II’s benefits occur at the fringes of the banking industry

with the banks that face either extremely high or extremely

low risk. The burdens associated with adopting Basel II

include 1) the system stress caused by adopting a

complicated unknown regulatory structure; 2) the high

economic costs of Basel II compliance; and most important

to Congress, 3) the danger of unbalancing the competitive

markets between the Basel I and Basel II banks and amongst

Basel II banks themselves.  These concepts and other

concerns are discussed in this section.

A.  Basel II, Leverage Ratios, & Well-Capitalized

Banks

A distinctively American problem with Basel II is that

it conflicts with other important regulatory standards. First,

the U.S. has gone beyond Basel I by implementing the notion

of “well-capitalized,” which requires 6% Tier-1 capital and

10% total risk-based capital.  Second, the U.S. has a unique-

to-the-U.S. leverage capital requirement of 5% for a well-

capitalized bank. A bank has to meet all three capital

requirements—leverage ratio, Tier 1, and total risk-based
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capital in order to be well-capitalized. This powerfully

overrides much of the impact of Basel I.

If the leverage ratio and “well capitalized” standards

remain intact, many of the Basel II changes are meaningless.

Thus, Basel II supporters advocate for either lowering or

eliminating leverage ratios for Basel II banks.  The FDIC,

whose deposit Insurance Funds are indirectly protected by

levels of bank capital as a practical matter, feverishly defends

leverage ratios. On April 8, 2005, FDIC Chairman Don Powell

stated that leverage ratios will remain in effect and will limit

the downward impact of the Basel II.13  It is increasingly

recognized, though, that the leverage ratio requirement will

have to be adjusted somewhat if there is a serious move to

implement Basel II or to modify Basel I.  This is particularly

important for banks who have invested a substantial portion

of their assets in home mortgages which are expected to be

assigned a particularly low risk weighting.   The battle over

whether the leverage ratio or Basel II will reign supreme will

be at the very heart of the U.S. implementation process.

B.  Divided American Supervisors

The U.S. regulators’ opinions on Basel II vary broadly.

While they all see the Basel process as productive, they

disagree over many details of the accord.  The Federal

Reserve is the most eager to implement Basel II.  “The Federal

Deposit Insurance Corp. and the Office of Thrift Supervision

have argued for more than a year that banks that do not

adopt Basel II could be at a competitive disadvantage if

Basel II caused capital levels to drop.”14  The Federal

Reserve, having two offices involved in the process, may

have lead to its position being overstated.  The absence of

a unified position certainly weakened the stature of the U.S.

in the negotiations, and might have resulted in an accord

that does not adequately reflect the interests of American

banks and banking customers.

Adding to the uncertainty is the changing composition

of senior decision-makers at some of the banking agencies.

Membership on the board of the Federal Deposit insurance

Corporation has recently changed as has the identity of the

Comptroller of the Currency.  The views of new decision-

makers at the agencies on Basel II are not entirely clear at

this time.

C.  Too much, too soon

The most ringing criticism of Basel II is that the target

implementation dates are too ambitious.  The target date for

implementation of the Advanced Approaches is January 2008.

However, U.S. regulators expect Basel II banks to run the

Basel II approach internally for the year preceding

implementation, making the effective implementation

deadline January 2007.  This timeframe is too short for the

rulemaking process to occur in time to allow banks to create

and implement Basel II compliant systems, especially now

that QIS-515 will be conducted in late 2005.  Discussion of

the timeframe banks need to implement Basel II compliant

programs presupposes a swift rulemaking process.  However,

QIS-5 and the concerns about the very detailed regulations

undermine U.S. regulators’ goal to finalize rules in 2005.  On

April 29, 2005, the U.S. Regulators provided additional

evidence that the timeframe is unachievable when they

announced that the NPR will not be released on schedule.16

As of this publication, the NPR has not been unveiled.  One

must wonder with QIS-5 to be conducted from October until

December, whether even the NPR will be published by year’s

end.  The regulators’ solution: shorten the parallel run time

by 6 months.17  This unnecessary rush to implementation

leads to an ironic observation: it is strange to see the Federal

Reserve, whose open market committee carefully measures

every word in statements released in conjunction with federal

funds rate announcement, be so eager to quickly initiate an

unnecessarily drastic systematic overhaul.

The Advanced Approach requires five years of

information for both credit risk evaluations and operational

risk determinations.  While some banks have been gathering

credit risk information for sufficient time to theoretically

implement Basel II by year end 2007, the information is not

necessarily of the quality or type that will be required by the

final rule.  For example, the ANPR includes a broader

definition of default than currently utilized.  Thus, the

information banks maintain on defaults is likely insufficient

to meet the Basel II standards.  Moreover, even the Federal

Reserve admits that banks “do not yet have the systems for

producing Basel II inputs that meet the standards set forth

in the Basel II proposal.”18  Data collection and warehouse

systems are just now being developed that enable the

comprehensive risk assessment required under Basel II.19

The first generation of these systems should be evaluated

to ascertain the level of benefit they provide and any

limitations they may have.  It might be that the information

generated from the systems is not as predictive as hoped.

Moreover, the case has not been made that the banking

supervisors can adequately supervise a full-blown Basel II

calculation system.

The concept of collecting operational risk data is even

newer.  Only a very few banks collect this information in any

form.  The study of operational risk is so new that there is no

consensus on how this aspect of Basel II should be

implemented.  The ANPR does not even try to choose an

approach.  It merely recognizes that the concept is in its

infancy, while still requiring compliance with the standards

that have not been created.

D.  Level Playing Field / Bifurcated system

Under the current regulatory capital framework, banks

of all sizes and risk exposures are required to keep the same

level of regulatory capital. The playing field is

unquestionably level, some would argue that it is also unjust.

Once Basel II is implemented, the playing field will become

infinitely granulated for Basel II banks, in an effort to cause

each bank’s risk capital to mirror its risk exposure.  This

system, while not level, has the potential to more accurately

reflect economic realities.  On the other hand, if calibrated

improperly, Basel II could potentially wreak havoc on the

financial markets.
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There are several concerns unique to the United States

because of its chosen manner of implementation.  Basel II

recommends abandoning Basel I in favor of a three-tiered

system of advancing complexity.  Under the full blown Basel

II system, a bank can be required to operate at a level of

regulatory sophistication that best reflects that bank’s

activities.  Significant to full implementation of Basel II, is

that, even under the Standardized Approach, a bank’s

regulatory capital will be based on the quality of risk it faces.

A bank’s capital adequacy level under the Standardized

Approach may be determined more crudely than a bank

operating under the F-IRB or Advanced Approach, but

regulatory capital fluctuates with risk under all three.  Thus,

under Basel II, a bank is faced with the option of investing

more into compliance systems to obtain a more accurate risk

assessment.  A bank will generally have the incentive to

obtain a more accurate risk assessment because doing so

will generally free up more capital because the more basic

approaches have higher built-in capital buffers.  This effect

will be mitigated in the U.S. to the extent the leverage ratio

and well-capitalized standard remain in effect.  U.S. banks

will be incented to game the system by adjusting the riskiness

of asset mixes so that all three capital measures have

approximately the same proportional amount of cushion

above the minimum percentages to be considered to be well-

capitalized.

Because of the unique way the U.S. has decided to

implement Basel II, U.S. banks are faced with different

incentives.  Banks large enough to consider opting into

Basel II compliance, but not large enough to be required to

do so, might face market pressure to opt into Basel II.  If the

bank chooses not to opt in, it potentially faces negative

market ratings and depressed share prices.  If, however, the

bank on the bubble succumbs to the market forces and opts

in, it might face decreased performance due to the costs

associated with Basel II implementation.  Following QIS-4,

one of the bubble banks, Capital One, opted to remain under

Basel I after forecasting large regulatory capital increases

under Basel II.

Small banks and other institutions that will not adopt

Basel II believe Basel II will unfairly place them at a

competitive disadvantage.20  Basel II will permit implementing

banks to decrease their regulatory capital for low-risk

weighted assets.  For small banks, implementing Basel II is

cost prohibitive.  Small banks will be forced to remain under

Basel I, with its higher capital requirements.  Thus, small

banks will be forced to carry as much as 50% more regulatory

capital than Basel II banks for identical facilities.21   This will

give Basel II banks more leverage and the option of issuing

the facility at a lower rate.  For their part, Basel II banks will

demand lower regulatory capital levels than Basel I banks to

recoup the tremendous expense of implementing and

maintaining the Basel II systems. This could result in a market

realignment as low risk banking migrates to Basel II banks,

and high risk activities concentrate in Basel I banks where

the regulatory capital will not increase as much relative to

risk.  If the leverage ratio remains intact, Basel II banks will

supplement their very low-risk exposures with high-risk ones,

in an effort to align regulatory capital with the leverage ratio.

This would leave midlevel-risk exposures for small banks.

Unraveling the impact of Basel II is not easy.  Then-

Comptroller Hawke noted, “Realistically, we are not yet in a

position to assess definitively the full range of

consequences from the implementation of Basel II, including

its effect on competitive equality in the global financial

marketplace.  There are risks that Basel II may create or

exacerbate relative advantages between domestic banks and

foreign banks; between banks and non-banks; and between

large domestic banks and mid-size/small domestic banks.”22

Even though the Fed., the leading U.S. cheerleader for Basel

II, denies that Basel II will impact mortgage rates, it admits

that “adopters might have increased profits from some

mortgages relative to nonadopters because they will capture

some of the deadweight losses that occur under the current

regulatory capital frameworks imposed on depositories and

on securitizers. . . .”23  Whether a competitive advantage

results in lower market rates, profit disparities, or both,

doesn’t matter.  The point is that Basel II banks will have a

competitive advantage.  Federal Reserve Chairman Alan

Greenspan recently acknowledged that Basel II with result

in competitive disadvantages for Basel I banks, “Where

concerns appear valid, we and the other federal banking

agencies will this summer propose some options for simple

revisions to the current capital rules that would mitigate any

unintended and undesired competitive distortions

engendered by the new Accord.”24   Because of Congressional

pressure, in addition to adopting the Advanced Approaches

of Basel II, the Fed now intends to modify the existing Basel

I rules in an effort to maintain a level playing field.

The unanswered question is whether the regulators

will be able to fully anticipate the impact of bifurcated capital

rules prior to roll out of Basel II.  If not, there is risk that

banks operating under one system will have significant and

unfair competitive advantages over those under the other.

QIS-4 is a wake-up call.  Basel II should be rolled out only

after these questions have been answered.  The soundness

of the banking system should be paramount.

E.  Proper Weighting

Basel II demands an implementing bank pay close

attention to the risk associated with its clients (probability

of default) and its facilities (loss given default).  The new

accord establishes capital adequacy ranges for each class

of facility and client.  Commentators have suggested that

many of these are misaligned.

For example, before being corrected recently, Basel II

assigned a higher risk rate to home equity loans than it did

to credit cards.  It is certainly an oddity that a secured loan

would have a higher risk weight than an unsecured loan.  It

appears this resulted from the low rate of use of home equity

products outside the United States. This in turn may reflect

weakness on the part of the U.S. regulators in Basel II’s

formation.  Such misalignments show that the new Accord
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reflects the priorities of foreign financial markets over our
own,25 demonstrating the need for Congress to ensure that
U.S. regulators carefully assess the impact Basel II upon all
areas of our capital market.

A second example of weighting problems is co-signed
or insured loans.  Basel II does not account for the risk
lowering affect of a guarantor on a loan, thus it over
anticipates the risk of “double default.”  The Basel Committee
may be in the process of rectifying this omission.26

Capital requirements for mortgages will fall significantly
under Basel II to somewhere near 1% or below.  “The irony,
of course, is that the GSE capital levels will be required to be
increased at the same time that Basel II banks’ capital for the
same mortgage assets will be allowed to decline to levels
below what is currently held by Fannie Mae and Freddie
Mac.  Someone is not connecting the dots.”27

U.S. regulators intend to require implementing banks
to make their risk assessments based upon five (5) years of
data that includes at least one stress period.28  Core banks
are required to implement the Advanced Approaches by
2007.29  This means that they are required to have data on
customers and facilities dating back until at least 2002.
However, if there has not been a time of stress in that period
(the last serious commercial real estate downturn in the U.S.
occurred in the early 1990s), then even more historical data
will be necessary.  For example, while some areas of the
economy have hit a rough patch, retail lending has not been
recently stressed.  Therefore, banks will need to look further
back to a five-year period that included a stress when
establishing retail credit risk. Banks will need to mine data
from the recession of the early 1990s to find a sufficiently
stressful period for the purpose of making this risk
assessment.  Of course, in many, if not most, cases, credit-
loss data from that period is simply not available.

The quantitative impact studies that accompanied
early drafts of Basel II were not sufficiently detailed to
ascertain the precise impacts of the new accord.30  “In many
cases, existing bank systems were not able to produce the
data requirements necessary for inputs required by the new
Accord.  In some areas, the QIS-3 instructions were not
sufficiently clear or were misinterpreted, and in other cases,
the proposals were still in flux as banks were completing the
survey.”31 The United States and a handful of other countries
independently conducted a fourth quantitative impact study
(QIS-4).  The U.S. survey was distributed in late 2004.  Banks
returned the survey by mid-January 2005.  In addition to
QIS-4, the U.S. conducted a case study focusing on Citigroup.
The U.S. regulators will recalibrate the framework based upon
the results of QIS-4 and the Citigroup case study.32  QIS-4
results were not reassuring.  Then-Acting Comptroller
Williams recently told a House Subcommittee,

[T]he dispersion in results—both across
institutions and across portfolios—was much
wider than we anticipated or than we can readily

explain. Changes in effective minimum required
capital for individual institutions ranged from a
decrease of 47 percent to an increase of 56
percent.  While some dispersion of results in a
truly more risk-sensitive framework would be
expected, we are not convinced that the wide
ranges indicated by QIS-4 can be fully explained
by relative differences in risk among institutions;
it appears that comparability of QIS-4 results
among different institutions may be severely
lacking.33

Further highlighting the uncertainty inherent to Basel II, the
BCBS recently reversed course and decided that an
additional QIS is necessary for proper calibration.  QIS-5
will be conducted in late 2005.  Whether the recalibration
will resolve some of the above concerns without creating
more, is yet to be seen.

F.  Operational risk
Assessing operational risk is original to Basel II.  As

with credit risk, the ANPR requires operational risk be
assessed from data obtained over a five-year period that
includes a time of stress.  This means tracking data on internal
and external fraud, employment practices and workplace
safety, physical asset values, business disruptions, and
internal and external system failures.34  This task is more
complicated than in the credit risk area because there is
virtually no history of collecting this information.
Unfortunately, the ANPR does little to frame how operational
risk data should be obtained or how it should be used.
Operational risk standards are virtually nonexistent.

There is a heated dispute over the 20 percent offset to
operational risk for risk mitigation techniques.  Large banks
label the 20% cap arbitrary and call for the AMA to allow for
banks to offset the actual percentage of operational risk
that is insured against.  Banks that will not adopt the AMA
warn that competitive inequities will result if AMA banks
are permitted to offset for insurance, while non-AMA banks
are not.

Concern has also been expressed regarding the simpler
operational risk approaches.  Because both the Basic
Indicator Approach and the Standardized Approach utilize
percentage of gross income as a proxy for operational risk, a
bank’s credit risk is being double counted to the extent that
profit margins increase with credit risk.

The new operational risk assessment tools create
calibration problems of their own.  Operational risk, the
inherent risk of doing business, is today implicitly built into
the current 8% capital floor.  Thus, if operational risk is to be
assessed separately from market risk, it is important that
market risk capital be reduced to reflect the independent
operational risk capital requirement.
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G.  Home/Host Supervisor Conflicts

The most important aspect of Basel I was its uniform

application in every implementing country.  The complexity

of Basel II makes uniform implementation impossible.  “[E]ach

jurisdiction may offer several methodologies for the

calculation of capital requirement.”35  A bank that operates

under F-IRB in one country might be required to operate

under the Advanced Approach in another country and remain

under Basel I in a third.  These differences render Basel II

more costly, and less optimal than it is intended to be.  For

example, when a host country determines that a bank needs

to maintain more capital for its operations in that country

than the home country supervisor would require, the excess

capital retained in the host country often is not allowed to

offset capital shortfalls at home.36  Even where a bank

operates under the same approach in its home and host

countries, banks could be “forced to implement conflicting

risk calculations by different regulators, making compliance

a difficult ‘Catch-22.’”37

A seemingly unavoidable consequence of Basel II is

that each implementing country will modify the accord to

reflect the particular needs and biases of its domestic market.

This results in the disintegration of a unified global capital

standard, the lodestone of Basel I.  It must be emphasized

that Basel II in its current form dismantles Basel I more than

it modifies it.  The inconsistencies in international adaptation

of Basel II combine with its complexity to make the

international money markets inefficient and less integrated.

While the U.S. implementation of Basel II will be undertaken

to match capital and risk, it must be assumed that in some

countries Basel II will be treated as deregulation. These

countries can expect a greater risk of bank failure.  U.S.

regulators must work diligently in both the host and home

supervisor roles to ensure that the U.S. financial markets are

insulated from unsound foreign practices.

H.  Increases Arbitrage

The choice for banks in the United States is stark.

With the exception of the approximately 10 banks that are

required to opt-in, every bank is faced with the decision of

whether to implement the Basel II advanced approaches or

remain in Basel I.  Under Basel I, risk taking is rewarded in a

sense because a bank is not required to increase its

regulatory capital to reflect risk.  Under Basel II, banks

operating under a low risk environment are rewarded.  The

banks that are the most likely to opt in are those with the

lowest risk exposure because these banks have the most

incentive to opt in.  Of course, a bank that specializes in

high-risk activities will most likely elect to remain under Basel

I, in order avoid tailoring its regulatory capital position to its

above- average risk exposure.  This, in turn, has the potential

to lead to systematic under-capitalization, as banks will

choose to operate under the regulatory structure that most

benefits them.  Regulatory arbitrage will be increased as

capital moves to follow the path of least resistance.  High-

risk banking activities can be expected to migrate toward

Basel I banks because, all else being equal, Basel I banks

will have lower regulatory costs associated with high-risk

lending.  In turn, U.S. banks operating under the Advanced

Approaches will attract low risk clients and facilities because

those banks can more economically finance low-risk clients

and facilities.

I.  Procyclicality

Federal Reserve Board Chairman Greenspan made the

concept of procyclicality in the equities markets famous

when he warned of “irrational exuberance” at the close of

the booming ’90s.  Basel II attempts to limit the procyclical

effects of its ratings systems by basing risk assessments on

extended periods of data including a time of stress.

Nevertheless, if not carefully monitored, there is a chance

that the subjective elements of risk weighting will cause risk

assessments to be lightened during boom times and

steepened during downturns, thereby amplifying current

market trends, increasing volatility, and accentuating

economic cycles.  Basel II’s requirement that defaults be

weighted at 150% certainly could increase procyclicality.

Unfortunately, Basel II leaves it up to each country to

decide whether to have a capital adequacy standard that

shifts with market conditions.  In a recently released working

paper, the Basel Committee asked and answered, “What

properties should obligor-specific PDs possess? . . . The

revised Framework does not explicitly discuss the

characteristics that obligor-specific PDs should posses, so

the answer to the. . .question listed above may well differ

from country to country depending on national supervisors’

assessments of the tradeoffs between the benefits of credit-

risk capital requirements that are sensitive to changing

economic conditions versus the benefits of capital

requirements that are relatively stable over the business

cycle.”38  Any system that allows regulatory capital to

decrease with a market boom risks unnecessary financial

calamity when a downturn occurs.

According to BCBS, “banks tend to focus more

narrowly on current conditions in setting ratings than do

public rating agencies.  This suggests that many bank rating

systems may conform more closely to a PIT philosophy.”39

“PIT” stands for Point-in-Time and is “Basel Talk” for a

system that bases an obligor’s PD on current economic

conditions rather than a stress period. “[O]ne can think of a

PIT rating system as a system designed to ensure that all

obligors within a grade share roughly the same unstressed

PD.”40  BCBS claims that a PIT rating system that utilizes

unstressed PDs is stable.  This assertion is based upon

assigning obligors to pools—“risk buckets” in “Basel Talk.”

The average PD of a bucket will remain constant because

when an individual obligor’s PD moves up or down, the

obligor will be reassigned to a different bucket.  However, a

rating system should focus upon the stability of capital

ratios, not a bucket’s risk weight.  Under PIT, even a bucket

that has been emptied is considered stable because it is still

assigned a constant PD.  Regulatory capital will fluctuate

with market conditions as obligors migrate into low-risk

buckets during economic highs and into high-risk buckets

during downturns.  Calling PIT stable is akin to measuring
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the temperature of a watering bucket when the focus should

be on the amount of water in the bucket.  Basel II should not

be used to adopt a regulatory capital regime that parallels

market conditions.  If a PIT approach is used, adequate capital

will not be available to balance the obligors being dumped

into high PD buckets when a downturn occurs.

J.  Statistical Models

Because there is not much reliable data available to

perform the calculations required under Basel II, the New

Accord encourages banks to utilize statistical models to

predict PD, Exposure at Default (EAD), and Loss Given

Default (LGD).  A problem with using statistical models is

that the models are based on guesses and predictions.41  It

is very difficult to see how switching from a stable uniform

8% capital floor to a dynamic system based upon predictions

advances the safety and soundness of the banking system.

Advocates for statistical models claim that the models

perform better than analyzing past data.  “The reason is that

the unstressed pooled PD will tend to be lower than the

long-run average default frequency during cyclical peaks

and higher than the long-run average default frequency

during cyclical troughs.  The statistical models approach is

potentially more flexible. . . .”42  A cyclically flexible capital

floor is unsafe and unsound and is a surefire procyclical

roller coaster. While adjusting a bank’s capital requirement

based upon its risk exposure relative to other banks is a

legitimate goal of Basel II, permitting capital to mirror market

conditions is not.

K.  QIS-4

Preliminary results from QIS-4 were released in May

2005.  Of the 26 participating institutions, two projected

significant regulatory capital increases; two remained nearly

unchanged; and 22 saw significant reductions.  The median

change was a decrease of 26%, which equates to maintaining

just under 6% liquidity.  Approximately five institutions saw

a 40% decrease, equating to a 4.8% capital requirement.

Upon reviewing these results, FDIC Director Thomas Curry

sounded the alarm:

This is without fully factoring in the benefits of

credit risk hedging and guarantees that are likely

to reduce capital requirements significantly more.

For individual loan types at individual banks,

over one third of the reductions in capital

requirements were in the range of 50 to almost

100 percent. Numbers like this do [sic] not

provide comfort that the Basel framework will

require capital adequate for the risks of individual

activities.43

The two institutions that saw a significant capital

increase will face difficulty competing with Basel I banks.

These institutions will likely either not opt into Basel II (if

they have the option), modify their risk assessment

techniques to produce a lower capital requirement, or sell

the high risk lines to Basel I banks. The identities of the

banks remains confidential.  However, the ever useful

anonymous sources have indicated that the banks with

significant increases were Capital One and MBNA.44  This is

no surprise since each carries heavy loads of revolving

accounts.  Capital One recently announced that it will opt-

out of Basel II.  MBNA would have had to dump half of its

foreign exposures if it wished to also opt out.  If MBNA

implemented Basel II, it would have been be forced to

significantly modify its portfolio or structure to avoid

crushing regulatory capital requirements.  Thus, with MBNA

as the possible lone exception, the sole effect of U.S. Basel

II implementation would have been a significant decrease of

regulatory capital for large banks.  The Bank of America

organization now plans to acquire MBNA, and it is

conceivable that there will be no exception.  It is also believed

by some that Capital One’s recent announcement to buy

Hibernia was in some way related to Basel II pressures.

The QIS-4 results make clear that the above-mentioned

risks of Basel II are very real.  Non-adopting banks will find

it difficult to compete with adopters for low risk business

and will be forced to focus on the high-risk businesses where

they will face lower capital requirements than adopters.

Basel  II’s complexity and lack of clear channel markers

led to extremely disparate results for participating banks. As

mentioned above, then-Acting Comptroller Williams

cautioned, “it appears that comparability of QIS-4 results

among different institutions may be severely lacking.”45

Director Curry echoed, “Achieving consistency in Basel II

depends on the idea that best practices, and best data, will

lead to convergence in the capital treatment of similar loan

portfolios across banks. At present, however, at least as

indicated by QIS-4, there is little commonality in the

approaches the various banks used to estimate their risk

inputs.”46  These results are unfortunate, but unsurprising.

Each bank has been told to develop its own system for

determining PD, EAD, and LGD.  Different systems will

produce different results.  Moreover, the advanced

approaches rely heavily upon a bank’s judgment of its risk.

Judgment is another term for discretion.  When each

institution is given broad leeway to assess its risk, we can

only expect widely divergent results.  Predictability and equal

treatment are sacrificed.

The QIS-4 weighting of home equity loans is

particularly notable, dropping 74%.  The OTS is particularly

concerned about this decrease because, “the imbedded

potential risks of home equity lending exceed what the results

from the last few years have shown.” FDIC Director Curry

agreed, “The example of home equity lending suggests to

us that Basel II has not solved the problem of finding the

‘right’ level of capital for such emerging activities, and that

further thought is needed about the appropriate prudential

approaches in this area.”47  QIS-4’s treatment of home equity

loans is important because the home equity market is both

new and potentially susceptible to interest rate increases.

The reason for developing Basel II was Basel I’s failure to

adequately address new banking practices.  Now it appears

Basel II might have the same problem.
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QIS-4 should serve as an eye-opening exercise.  Its
results show that our banking system is not prepared to
leap into the Advanced Approaches.  We must slow down
and smoothly transition into a risk sensitive regulatory
capital system.

IV.  Recommendation
The future of banking under Basel II is uncertain. The

soundness of banking under Basel I is clear.  Banks have
operated under Basel I for the past 17 years.  While there is
general criticism that Basel I has not kept up with banking
innovations, such as securitization, Basel I has not lead to
any crisis in the banking industry.  Nor is there an impending
crisis that calls for immediate action.  In fact, the merits of
Basel I are demonstrated by the U.S. regulators’ decision to
retain Basel I for all but a handful of banks.

U.S. banks uniformly maintain capital greatly in excess
of the current capital adequacy requirements.  Thus, even if
the current regulatory capital levels are too low, the high
levels of economic capital offset any shortfalls in the
regulatory scheme.  Furthermore, the uniform maintenance
of high levels of economic capital undercuts any argument
that banks are being forced by regulators to hold too much
cash.  If this really were the case, I would expect economic
capital to parallel the regulatory minimums.48   Basel II brings
chaos and high costs and undercuts the integration of
international capital markets, but it might not change the
economic capital banks keep on hand.  There is no reason
that the regulatory changes being thrust upon that handful
of banks should be drastic and abrupt.

I wish to reiterate that the goals behind Basel II are
worthwhile.  Any change that causes regulatory capital to
better reflect economic capital must be seen as a positive.
However, implementing any change too swiftly carries great
risk.  As the Basel Committee and U.S. regulators admit, the
Advanced Approaches are untested and complex.  There is
great uncertainty regarding the precise effects Basel II will
have upon individual banks and the banking system as a
whole.

This uncertainty manifests itself in the eagerness of
both regulators and some large banks to implement Basel II.
Regulators argue that Basel II is needed because regulatory
capital is lower than the risk faced by large banks. The large
banks, for their part, believe that implementing the advanced
approaches will permit them to lower their regulatory capital.
Both of these contentions cannot be true.  There is too
much uncertainty involved in Basel II.  The differences
between the Advanced Approaches and Basel I are simply
too great for all of the kinks to be worked out in theory.

As recently as May, 2005, then-Acting Comptroller
Williams hinted that Basel II might need a major overhaul:
“If we [U.S. Regulators] believe that changes in the Basel II
framework are necessary, we will seek to have those changes
made by the Basel Committee. While some might argue that
the Committee is too far down the path of ‘finalizing’ Basel II

to accept any changes at this stage, I do not believe that
most Basel Committee members would find their interests
best served if the U.S. agencies were compelled to deviate
significantly from Basel II in order to fulfill our supervisory
responsibilities.”49  If significant deviation from or revision
to Basel II is necessary, why are we rushing toward
implementation?

The Advanced Approaches are dramatically different
than Basel I.  The very foundational principles conflict.  Basel
I was designed to provide a safe, sound, and level playing
field for all banks.  The Advanced Approaches create a
unique playing field for each institution.  Doing so requires
a detailed understanding of the risk faced by a particular
bank.  This means assessing each facility and customer to
document the risk level of every transaction at any given
point in time.  This assessment must be dynamic.  The credit
risk of each customer fluctuates regularly.  The Advanced
Approaches also require a bank to monitor the value of
collateral to assess the loss given default of a transaction.
The bank must also monitor the economic cycles to prepare
for unexpected downturns, system wide or for particular
sectors, and predict the impact such changes on its portfolio.
A bank must also assess risks to its continued operation
and assess its mitigation programs to determine how much
risk it has distributed to others.  In short, the Advanced
Approach calls for total risk awareness.  Total risk awareness
is not achievable overnight.

For its part, a supervisor will be required to become
familiar with the operational and risk assessment programs
of each of its client banks.  Achieving the level of oversight
necessary to ensure that a bank is properly risk weighting
its banking activities and operations will be difficult. The
Basel Committee acknowledges,

In addition to an evaluation of the rating system,
validation comprises an evaluation of the rating
process. This involves important issues like data
quality, the internal reporting, how problems are
handled and how the rating system is used by
the credit officers. It also entails the training of
credit officers and a uniform application of the
rating system across different branches.
Although quantitative techniques are useful,
especially for the assessment of data quality,
the validation of the rating process is mainly
qualitative in nature and should rely on the
skills and experience of typical banking
supervisors.50

Banking supervisors will be required to exercise a great deal
of judgment to determine, essentially, if a bank’s internal
models “feel right.”  The supervisor will be required to assess
many of a bank’s loans individually to verify that each was
properly weighted.  This process is complicated by the
subjective nature of risk weighting.  The supervisor must
distinguish a legitimate risk assignment with which it
disagrees from one that is unacceptable or is indicative of
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systematic bias within the bank’s assessment program.   Even
when operating smoothly, the Advanced Approaches will
be onerous and expensive for banks, supervisors, and in
turn, banking customers.

Unfortunately, there is no guarantee that the
Advanced Approaches will operate smoothly.  The regulators
have yet to articulate how operational risk will be calculated.
There are significant disagreements over the treatment of
loss mitigation techniques.  The definitions of certain terms
under Basel II, such as “default,” are distinct enough from
the current definitions to diminish the usefulness of current
credit risk assessment programs in predicting capital
requirements under Basel II.  Former Acting OTS Director
Richard M. Riccobono admits, “Significant uncertainty is
inherent in the most advanced approaches of Basel II, as
well as with the uneven state of readiness at our largest
banking organizations—and the regulatory and supervisory
framework we have developed for them.”51

A significant allure of the Advanced Approaches is
the perceived benefit to a bank’s operations and profitability.
If a bank is able to accurately assess the risk of each potential
transaction, it will be able to price its products appropriately
to minimize or avoid loss.  This benefit seems great enough
to make adaptation of the Advanced Approaches beneficial
to a bank regardless of whether the programs are used to set
regulatory capital.  Thus we should expect to see similar
programs in use at banks already.  A survey indicates that
banks are beginning to transform their internal credit
assessment programs in directions consistent with Basel II.
However, these programs are in their infancy.  Herein lies
the Achilles heel of Basel II: the accord seeks to set
compliance with leading edge developments as the floor for
acceptable banking standards.  The ambitious standards
articulated as Basel II’s Advanced Approaches are so early
in their development that they are too new to constitute
best practices.  Yet, Basel II seeks to make them the standard
for minimum compliance.  The time has not yet arrived for
banks to be held to the Advanced Approaches.  Nevertheless
under the ANPR, core banks will be expected to have an
advanced approach-compliant system fully operational by
January 2007, even though much of the regulatory details
have not been proposed.

Rather than rushing to implement the Advanced
Approaches of Basel II as quickly as possible, the U.S.
should implement Basel II incrementally.  This would allow
an extended period for the transition from the general 8%
capital standard to individual determinations.  The best use
of Basel II is to treat it as a journey in which each bank that
intends to adopt the Advanced Approaches must first pass
through the basic approaches.  Treating the Basel II
framework as a roadmap for achieving a more risk sensitive
regulatory regime will quell most of the concerns that have
been expressed regarding Basel II.

The time banks spend in the Standardized Approach
to credit risk and Basic Indicator Approach to operational

risk will inform the banks and supervisors on the steps
necessary to properly calibrate and implement the F-IRB
and Standardized Approach to operational risk, which in
turn will inform the Advanced Approaches.   Incrementally
moving towards the Advanced Approaches is the only means
by which to allow the necessary internal systems to develop
for banks to comply with the regulations.  It would be
important to pause at each phase of implementation to assess
whether risk is sufficiently assessed and whether the added
costs of a more complex supervisory structure are justified
by the benefits of the more advanced approaches.

A long transition into the Advanced Approaches will
best resolve the concerns over proper risk weighting,
operational risk, arbitrage between Basel I and II,
procyclicality, cross-boarder implementation, and a level
playing field.  In fact, many of these issues are only
resolvable over time.  Time is necessary to capture the data
necessary to properly weight risk and to determine the best
means of assessing operational risk.  There is no question
that, if the Advanced Approaches are to be achieved within
the ambitious timeframe outlined in the ANPR, there will be
little time for many serious issues to be resolved.

I am cognizant of the U.S. regulators’ stated intent to
implement only the Advanced Approaches and not utilize
the more basic approaches because they believe Basel I is
sufficient for the majority of U.S. banks.  This decision is
baffling. At first blush, it would appear that if all three Basel
II approaches were needed in any country, it would be the
United States.  It would be naïve to suggest that there are
only two groups of banks in the U.S., the 10 or 20 largest
banks, operating on an ultra-complex level, and seven
thousand other banks with only basic operations.  Certainly
there are hundreds of banks in the middle.  If it is worth
adopting A-IRB for 20 banks, it ought to be worth adopting
F-IRB for 1000 banks.  I am pleased to see our sentiments
reflected on Capitol Hill and are happy that the regulators
admitted that the current system needs to be modified so
that implementing banks will not have an unfair advantage
over Basel II banks.

I am not alone in my criticism that Basel II should not
be fully rolled out in 2008.   The House Financial Services
Committee expressed suspicion of the timeframe.52  Former
Comptroller Hawke stated, “[B]asic principles of safety and
soundness demand that the banking agencies have a more
complete understanding of the consequences of this
proposal on the overall capital levels of affected institutions,
the competitive effects on our financial system, and
associated compliance costs and burdens before moving
forward to finalize this proposal.”53   Basel II can improve the
financial system.  However, it is dangerously unrealistic to
expect the transition to Basel II to occur in a short period of
time.

Other commentors have expressed the view that Basel
II implementation should occur incrementally.  The World
Bank, for example, proposed that Basel II should be rolled
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out for international banking activities before domestic ones,

and for commercial activities before retail ones.  This idea,

while different than mine, is a good one and parallels my

concern that Basel II is too complex to be fully implemented

at its startup.  A gradual, sound transition is necessary for

Basel II to be successful.

V.  Conclusion

I agree with the premise of Basel II: “[S]upervisors, to

the extent possible, should shift their emphasis towards the

quality of a bank’s risk management process and ability to

assess risk exposures properly.”54  However, as then

Comptroller Hawke said, “We need to reach an appropriate

accommodation where we try to make our basic system of

regulatory capital rules more risk-sensitive, but we shouldn’t

do that at the price of dismantling or significantly impairing

the basis for our supervision of U.S. banks.”55

Basel II is ambitious and should be treated with

caution.56  The nature of the banking industry is

conservative.  Changes to the banking regulatory framework

should be conservative and sound. Mandatory compliance

with the advanced approaches should be targeted for a date

near 2015.  This extended implementation timeframe would

allow for testing and revising the many assumptions Basel

I I ’s most advanced approaches rely upon prior to

implementation.  There is no need to expedite this process.

All affected banks maintain capital in excess of regulatory

minimums, calling into question the benefits of any

adjustment, either raised or lowered, to regulatory capital.

Jumping headlong into the Advanced Approaches

demands too much of all involved.  Banks are commanded,

with limited guidance, to suddenly produce methods to

accurately predict each loan’s PD, EAD, and LGD.

Meanwhile, Banking Supervisors are told, basically, to sit

back and watch unless there is a truly egregious violation.57

This is a recipe for disaster.

Basel II’s Advanced Approaches may not be

achievable.  They are certainly not instantaneously

achievable.  Banks should be required to transition through

the Standardized Approach and the F-IRB before regulators

decide to adopt the A-IRB.  On the operational side, banks

should transition through the Basic Indicator Approach and

the Standardized Approach before regulators decide to adopt

the Advanced Measurement Approach.  This conservative

step-by-step process will prevent the chaos of instant

implementation of the Advanced Approaches.  This will

lessen the jeopardy to the banking system and the credibility

of its regulators.  The current Basel I regulatory environment

is not cataclysmic.  It is better to slowly transition to Basel II

than to risk unforeseen setbacks in an abrupt transition.

I am pleased to see that the OTS apparently agrees

with our recommendation.  Then-Acting Director Riccobono

testified,

Among the issues for consideration are whether

Basel II should be modified to allow for other

available options, including the creation of

transitional steps before proceeding to full Basel

II implementation. This includes preserving

flexibility to change existing timeframes to allow

for supervisory qualification and validation, and

to permit institutions more time to operate under

parallel standards as well as to implement Basel

II at their own pace.58

Even if my main recommendation is ignored, it is clear

that the date of Basel II implementation should be postponed.

It will be well into 2005 before QIS-4 is fully digested and the

results internalized into a NPR. QIS-5 surveys were released

on July 13, 2005.  QIS-5 delays final calibration until 2006.

The means of operational risk assessment remain unknown.

Additional time is needed to evaluate the market realignments

that will result from competitive advantages caused by Basel

II.  Proper implementation of Basel II requires extensive

cooperation between U.S. regulators, implementing banks,

non-implementing banks, Congress, host country

supervisors, and rating agencies.  More time is needed for

all of these institutions to prepare for Basel II.  A rush to

implementation is unwarranted and will cause much greater

stress to the financial system than quick implementation

would alleviate.

*  Charles M. Miller is an associate with Keating, Muething

& Klekamp, P.L.L., in Cincinnati.  Mr. Miller graduated from

Boston University School of Law in 2001 and clerked for

Ohio Supreme Court Justice Maureen O’Connor.
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FREE SPEECH AND ELECTION LAW

CHIEF JUSTICE REHNQUIST AND THE FREEDOM OF SPEECH
BY RICHARD W. GARNETT*

With time or overuse, even the most spot-on insight

can degrade to a tired cliché or shopworn truism.  Still,

Tocqueville was right:  In the United States, sooner or later,

almost every interesting or controversial question becomes

a legal one.  What’s more, a present-day Tocqueville might

add, by way of friendly amendment to his predecessor’s

original report, it seems that all of the really interesting or

controversial problems are eventually packaged, often quite

creatively, in freedom-of-speech terms.  As a result, the First

Amendment’s Free Speech Clause now occupies much of

the field when it comes to our simmering (and sometimes

boiling) public debates on matters of law, policy, and morality.

Indeed, this “free-speech takeover” of public (and private)

discourse was one of the more striking and significant

developments during Chief Justice William Rehnquist’s long

tenure on the Supreme Court.

Now, the point here is not merely to re-hash the

observation, or the complaint, that certain forms of once-

outcast, low-value expression have come to enjoy First

Amendment status and protection.  The free-speech

takeover has been more dramatic, and more interesting, than

just that.  Today, in the courts of both law and public opinion,

arguments about a huge range of human activities are

constructed using First Amendment premises, precedents,

and jargon.  The Supreme Court’s First Amendment doctrines

have invited and also, in turn, been shaped by this general

tendency to transpose conversations that matter into a free-

speech key.

It is fair to say that, by and large, Chief Justice

Rehnquist resisted, or at least regretted, this development.

In 1976, for example, when the Justices switched course and

extended the First Amendment’s protections to commercial

advertising, he chided his colleagues for second-guessing

duly enacted economic regulations, insisting that “in a

democracy, the economic is subordinate to the political.”1

Just a few years later, Rehnquist dissented from the Court’s

ruling striking down certain restrictions on election-related

speech and spending by corporations, insisting that “a

corporation is an artificial being, invisible, intangible, and

existing only in contemplation of law” and, therefore, does

not necessarily enjoy “the right of political expression.”  And

in Texas v. Johnson, the flag-burning case, he insisted—

again in dissent—that, for purposes of the First Amendment,

flag burning should be regarded as “the equivalent of an

inarticulate grunt or roar” rather than an “essential part of

any exposition of ideas.”2

But it would be a mistake—or, at least, it would be an

incomplete explanation—to chalk up Rehnquist’s views in

these and similar free-speech cases simply to an unyielding

deference to the Constitution’s original meaning, a law-and-

order disposition, or lingering midwestern babbitry.  Nor is

it clear that, as Professor Geoffrey R. Stone has charged,

Rehnquist’s record cannot be explained or justified in terms

of any “plausible” or “coherent theory of the First

Amendment.”3  Actually, his work in this area reveals a

careful and instructive appreciation for the fact that the

expansion of constitutionalized free-speech rights and the

accompanying translation, or reduction, of so many policy

questions to free-speech problems have come at a cost.

To be sure, it is almost  always costly to recognize and

protect constitutional and human rights.  These rights are

guaranteed and celebrated in our law and traditions not

because they are painless, but because we think they are

worth the price to signify and advance our commitments to

human dignity, civil liberties, and democratic government.

It might seem a bit “chintzy”, then, for Rehnquist, citing the

costs of expansion, to have dragged his feet and lagged

behind while the Court and the culture steadily pushed back

the boundaries of free-speech rights.  After all, what could

be wrong with more expression, more rights, more freedom?

Just this, he might have said: “Sometimes, more is

less.”  That is, the more that “free speech” purports to mean,

the less meaningful the protections from government action

that free-speech rights can provide.  The more work we ask

the freedom of speech to do, the less energetically and

successfully it will be able to do it.  Remember, as our notion

of free speech expands, government actions will more often

bump up against, burden, constrain, or even punish

purportedly protected expression.  If everything becomes

speech, and if, as a result, nearly all state actions are governed

by, and nearly all pursuits protected by, the First Amendment,

then it should come as no surprise when the courts become

unable or unwilling to enforce free-speech protections in a

rigorous or demanding way.

In his First Amendment opinions, Chief Justice

Rehnquist often highlighted a variation on this “more is

less” concern: as the civic, social, and political territory

controlled by the Free Speech Clause grows, the amount

shrinks that is governed democratically and experimentally

by the people and their representatives, or that is left under

the direction of private persons, groups, and institutions.

One implication of the free-speech takeover, Rehnquist

warned us, is that difficult policy and other decisions depend

increasingly—and, in his view, excessively—on judges’

evaluation of the abstract weight or worthiness of the

government’s interests, and on their application of one or

another First Amendment balancing “tests,” rather than on

deliberation, compromise, and trial-and-error by and among

citizens and politically accountable public officials.4



E n g a g e  Volume 7, Issue 1 85

It is true, then—but it should be neither surprising
nor troubling—that one does not detect in Rehnquist’s free-
speech opinions any burning enthusiasm for increasing the
scope of the First Amendment, either by expanding the
notion of what counts as speech or by increased judicial
sensitivity to possible burdens on that speech.  The late
Chief Justice consistently tried to avoid increasing the range
of policy questions and political decisions that are subject
to judicial review for compliance with the First Amendment.
And, Rehnquist’s reasonably consistent aversion to this
result was of a piece with a theory of the First Amendment
specifically, and of the Constitution generally, that is
coherent, plausible, and normatively attractive.

In an insightful essay commenting on the Court’s then-
recent Krishna Consciousness decision5—in which the
Justices concluded, among other things, that a public airport
is, for free-speech purposes, a non-public forum—Professor
Lillian BeVier suggested that the Court’s public-forum
doctrine was in “disarray” and noted the “deep division
among the Justices about the underlying purpose of public
forum doctrine.”6  She suggested that two models—an
“Enhancement” and a “Distortion” model—were competing
“to supply the underlying premise of the public forum right.”
The Enhancement Model, she wrote, “is concerned with
how much speech takes place in society and with the overall
quality of public debate. . . .  It presupposes that the core
mission of the First Amendment is to promote an idealized
vision of the democratic process by promoting speech about
public and, in particular, political issues.” The less ambitious
Distortion Model, on the other hand, “portrays the First
Amendment as embodying nothing more than a set of
constraints upon government actors. . . .  According to the
Distortion model, the essential task of First Amendment rules
is to restrain government from deliberately manipulating the
content or outcome of public debate.”

Rehnquist’s “relatively modest set of assumptions
about the appropriate boundaries of the judicial task,” put
him squarely in the Distortion Model camp. For the Chief
Justice, Professor Bevier might have said, the aim is not to
interpret, expand, and deploy the First Amendment in order
to achieve the quality and quantity of constitutionally
protected speech that is regarded as optimal by the Court’s
Justices.  Or, as Rehnquist himself put it nearly thirty years
ago: “It should not be easy for any one individual or group
of individuals to impose by law their value judgments upon
fellow citizens who may disagree with those judgments.
Indeed, it should not be any easier just because the individual
in question is a judge.”7  The goal, instead, should be to
police vigorously government attempts to misuse its
regulatory and managerial powers to stack the deck against
disapproved viewpoints, while at the same time minimizing
the debate-skewing dangers associated with judicial review
and preserving as much room as possible for politics,
experimentation, and compromise.  After all, he might have
added, “however socially desirable the goals sought to be
advanced. . . , advancing them through a freewheeling, non-

elected judiciary is quite unacceptable in a democratic
society.”8

Professor Bevier’s thesis explains a lot—at least, it
does at first. At the same time, it must be conceded that
some of Chief Justice Rehnquist’s later votes and opinions
in First Amendment cases might seem inconsistent with
Bevier’s claim that Rehnquist is working from a model that is
skeptical of judicial review and deferential to politics.  For
example, Justice Rehnquist substantially retreated from—if
not abandoned entirely—his strong position against First
Amendment protection for commercial advertising.  His vote
and dissenting opinion in McConnell v. Federal Election
Comm’n—involving the so-called Bipartisan Campaign
Reform Act of 2002, indicate a marked move away from his
previous view that regulations of political speech by
corporations are not the First Amendment’s concern.9  And
his majority opinion in Boy Scouts of America v. Dale,10

which concluded that the Boy Scouts’ First Amendment
right of “expressive association” entitled it to fire an openly
gay scoutmaster notwithstanding a state law prohibition on
such discrimination, seems to embrace a notion of
association-as-speech that is broader than Rehnquist might
have been expected to believe.  What’s going on?

One explanation, of course, is that Rehnquist’s
relatively narrow understanding of the Free Speech Clause’s
content and reach always had more to do with bringing
about his preferred policy outcomes than with a principled
commitment to democratic government or a deep-seated
concern about the distorting effects on civil society of
judicial review.  But this explanation is both uncharitable
and unsatisfactory.  Fortunately, a better one is available.

I suggested above that Rehnquist’s free-speech
decisions reflected his concern that as the civic, social, and
political territory controlled by the Free Speech Clause
grows, the amount shrinks that is governed democratically
and experimentally by the people and their representatives,
or that is left under the direction of private persons, groups,
and institutions.  In keeping with this concern, Rehnquist
tended to resist constitutionalizing in free-speech terms
disputes about economic policy or the management of public
property and resources, a resistance that indicates a desire
to protect the workings and structure of civil society from
intrusive, and possibly distorting, First Amendment review.

In his ambitious “retrospective on the Rehnquist
Court,” Professor John McGinnis contended that, in a number
of areas, the Chief Justice has developed a jurisprudence
that “invigorates decentralization and the private ordering
of social norms,” in part by protecting the autonomy of
mediating associations and institutions—like corporations,
political parties, local governments, and the Boy Scouts—
“from the encroachments of more centralized power.”11  If
this is right, then Rehnquist’s later decisions and votes in
favor of Free Speech claimants can and perhaps should be
seen not so much as a departure from his earlier rulings, but
instead as an application of the same, overriding belief that
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the First Amendment should be understood and applied in a

way that protects and values localism, pluralism, and politics,

and that “permits. . .debate to continue, as it should in a

democratic society.”12

We have all heard, read, and (probably) argued a good

deal lately about the “judicial philosophy” of nominees to

and Justices of the Supreme Court of the United States.

Senate staffers, pundits, “big media” journalists, and

bloggers have scoured the sources, including college

research papers, job applications, appellate briefs, and

opinions—even thank-you notes—looking for clues (or

smoking guns).  To understand William H. Rehnquist’s

understanding of the Free Speech Clause—and, more

generally, his “judicial philosophy”—it is essential to

understand his consistent goal was to insist and, to the

extent possible, ensure that the people—“We the People,”

the “ultimate source of authority in this Nation”13—acting

through their politically accountable representatives, retain

the right to serve (or not) as the agents of and vehicles for

that change.  What animated Rehnquist’s work and career

on the Court was a clear-eyed appreciation for tension that

can exist between the “antidemocratic and antimajoritarian

facets” of judicial review—facets that, he reminded us,

“require some justification in this Nation, which prides itself

on being a self-governing representative democracy”—and

the “political theory basic to democratic society.”14

*   Richard W. Garnett is the Lilly Endowment Associate

Professor of Law at the University of Notre Dame.
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INTELLECTUAL PROPERTY
INTELLECTUAL PROPERTY AND HUMAN RIGHTS
BY RONALD A. CASS*

Human rights embody the set of principles that
properly apply to all people at all times.  They are rights that
are not bound by specific demographic, geographic,
temporal, or technological circumstances.  Although there
may be debate about the particular definition of rights,
human rights properly understood command respect not
because they are universally embraced but because they
should be—as the rights that allow individuals to flourish
and societies to prosper, that support progress and liberty.
These rights are in service to humanity, not to any temporary
political agenda.

Basics and origins of human rights
Although a growing body of treaties and international

accords has taken up the banner of human rights, the notion
of universal human rights is not new.  In 1776, Thomas
Jefferson, in the American Declaration of Independence,
wrote, “We hold these truths to be self-evident, that all men
are created equal, that they are endowed by their creator
with certain unalienable rights, that among these are Life,
Liberty, and the pursuit of Happiness.”  Jefferson’s phrasing,
while one of the most memorable aphorisms, tapped into an
already established vein of discourse about human rights.
Jefferson stood most directly on the shoulders of John
Locke, whose design of government for the protection and
promotion of “life, liberty, and property” was a foundation
stone of the American constitutional system.  Locke, in turn,
built on far older religious and philosophical antecedents.

 The older writings on human rights, from ancient times
through the founding of the United States, consistently
included among the listed rights the rights to marry, to raise
a family, to safeguard one’s property, and to pursue a calling.
Property often was closely linked to marriage, family, and
related institutions.1  Rights to property were conceived in
many societies as part of the constellation of rights properly
guaranteed to assure familial success.  Over time, property
rights were assimilated into individual rights, as the
individual came to have identity, and to enjoy rights,
independent of family.

Over time, as well, property rights developed several
distinct but related strands.  One strand encompasses the
right to own property and to control its use and disposition.
Another strand focuses on the right to work, to retain the
fruits of one’s labor—in essence, to translate labor into
property.  A third strand addresses the rights associated
with enjoyment of the benefits from contributions to scientific
and intellectual advancement.  All of these strands are
intertwined and share common roots.  All of these strands
also play important roles in modern economies.

Human rights and property rights—modern charters
The identity of property rights with basic human rights

continued in modern times.  The original modern charter of
human rights is the Universal Declaration of Human Rights,
adopted by the United Nations in 1948.  This remains the
core of what we understand as human rights today and was
expressly reaffirmed in the Millennium Declaration of the
United Nations.  The Universal Declaration of Human Rights
specifically protects rights of property, of work, and of artistic
and scientific creativity.

Article 17 of the Universal Declaration, which
immediately follows the provision guaranteeing rights of
marriage and family, declares: “Everyone has the right to
own property alone as well as in association with others.”
The second clause in Article 17 states: “No one shall
arbitrarily be deprived of his property.”

Article 23 provides that “everyone has the right to
work.”  Article 27 guarantees the right “to enjoy the arts and
to share in scientific advancement and its benefits” and also
asserts that “everyone has the right to the protection of the
moral and material interests resulting from any scientific,
literary, or artistic production of which he is the author.”

The next major treaty concerning human rights, the
International Covenant on Economic, Social and Cultural
Rights, adopted by the United Nations General Assembly in
1966, continues the linkage of economic advancement and
human rights.  Article 6 of the Covenant provides the
undertaking of each signatory nation to “recognize the right
to work, which includes the right of everyone to the
opportunity to gain his living by work which he freely
chooses,” and also commits nations to pursue “policies and
techniques to achieve steady economic, social and cultural
development and full and productive employment.”

Article 15 of the Covenant repeats the guarantee of
Article 27 of the Universal Declaration, committing signatory
states to recognize rights “to benefit from the protection of
the moral and material interests resulting from any scientific,
literary or artistic production of which he is the author.”
Additionally, Article 15 of the Covenant provides the states
will take steps “necessary for the conservation, the
development and the diffusion of science and culture” and
will also “respect the freedom indispensable for scientific
research and creative activity.”

Property rights’ fundamental importance
These rights to property, to the fruits of one’s own

labor, and to the benefits from contributions to scientific
advancement are part of the basic constellation of human
rights in large measure because they provide the predicate
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for so much of what allows us to enjoy other rights.  They

are, of course, important on their own.

At the most fundamental level, basic property rights

are an extension of the self and of the prohibition on slavery.

Ownership of one’s own body implies ownership of one’s

own labor.  (That point has been made repeatedly, starting

with Thomas Aquinas, and then elaborated by Locke.)  All

of the other property rights protected as core human rights

flow from that ground.

Together, these rights allow individuals to exercise a

measure of control over their surroundings.  They allow us

to plan our lives with some security, not that we have full

control, but that we can decide for ourselves how best to

invest our energies, based on our own values and

expectations.

The importance of property rights to individual self-

development is related to, though different from, their

contribution to societal wealth and, derivative of that, to

society’s capacity to promote a wide variety of other rights

and interests.  This relationship was first noted by Aristotle,

who observed that property tended to be most productive

when it was owned individually rather than collectively.2

The twentieth century offers something as close as

one gets in real life to a controlled experiment on the virtues

of collective versus individual ownership.  The unambiguous

lesson of the century is that greater individual ownership

has a marked advantage over greater collective ownership

in producing wealth for society.

Although that lesson appears in many forms, one need

only look at the stark divergence between the communist

German Democratic Republic (commonly referred to as East

Germany) and the market-oriented Federal Republic of

Germany (West Germany).  The two Germanys were a single

nation at the end of World War II, with the same population,

education, and attributes on both sides.  During the 40 years

that they were divided, however, the two Germanys followed

radically different paths.  Just prior to reunification, per capita

GDP in East Germany, with an economy based on Soviet-

style collective ownership, was estimated at roughly one-

third that of West Germany, with its western-style market

economy based on private ownership.3  The difference

between an economy based on private property and one

based on collective ownership—that is, on the state

abrogating rights to private property—was sufficient to

produce three times the personal wealth in one half of

Germany as in the other.

The advantage of private property over collective

property traces only in part to the point Aristotle made.

Aristotle’s emphasis was on incentives, noting that the wider

the ownership, the more one counted on the investment of

others’ efforts to secure the property’s productive outputs;

individual ownership naturally tended to induce individual

investment in making the most of a property’s productivity.

Another advantage of private property and of

economies based on markets for private transactions is that

these institutions give greater play to individual judgments

about value and to individual knowledge (and, hence,

expectations) about circumstances.  Collective ownership

and command-and-control organization of economies

substitute centralized estimations of value and of the steps

that will best increase value for individual decisions.  The

interplay of knowledge and information from many sources

is a better guide to directing resources to their best uses

than is the top-down direction from even the most

sophisticated and beneficent planner.

In any economy in which there are numerous goods

and numerous choices to be made respecting the best way

to increase value for them, reliance on many individuals

who can make specific decisions is likely to produce far

better outcomes, better congruence between what is made

and what is desired.  Think of just an infinitesimal subset of

the issues that arise in a modern economy: how much corn

should be planted on a given parcel of land in Iowa? how

many shirts should be produced in a particular factory, using

what inputs, to be shipped where? should more small cars or

large cars be made, with what features, and by what

processes, using which suppliers?  The larger and more

complex an economy is, the greater the advantage of

decentralized decision making.  Centrally controlled decision

making can never replicate the full information set that moves

decisions in a decentralized economy.  Further, the centralized

economy inevitably will lack most of the “feedback loops”

that help minimize and correct mistakes in decentralized

economies based on individual ownership.   Incentives and

information flows work in tandem to produce greater

efficiency and greater wealth in economies with strong

protections of property rights.4

The contribution of strong property rights to

economic success does not make optimal organization of

the national economy a human right.  The Universal

Declaration of Human Rights and other treaties that can be

looked to in defining human rights do not forbid socialism

of any particular variety, although they do forbid arbitrary

infringements on property rights that might be associated

with a move toward greater socialism.

If a particular form of economic organization is not

mandated, however, the relation of strong property rights to

economic success does underscore another reason—

beyond their contribution to individual self-fulfillment—that

property rights have been seen as fundamental human rights.

Although human rights are not conditioned on societal

wealth, most human rights are facilitated by increased

societal wealth.  This is true, for example, with declared rights

to remuneration consistent with “an existence worthy of

human dignity” (Article 23 of the Universal Declaration), to

rest and leisure (Article 24), to an adequate standard of living

(Article 25), or to education (Article 26).  It is true as well for

rights related to health.  Indeed, the basic assertion of such

a right was expressly predicated on a connection to wealth:
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the right was not directly to health but to “a standard of

living adequate for the health and well-being of himself and

of his family, including. . .medical care” (Article 25).

The connection of societal wealth to health, for

example, is not simply a matter of common sense.  Any

number of examples or statistics can be marshaled to

demonstrate the connection.  Look, for instance, at the

correlation of health indicators, such as life expectancy, with

per capita GDP from a 209-nation sample based on World

Bank data.5  The correlation is extremely robust and dominates

other correlations, such as employment/unemployment,

health expenditures per capita, number of physicians per

1,000 of population, or number of hospital beds per 1,000 of

population.  The fact that wealth correlates even more

strongly with increased life expectancy than the various

individual, identifiable factors suggests that societal wealth

helps promote health in many different ways, including both

the obvious ways (such as increased availability of

traditional medical services) and less obvious ways that do

not show up in the discrete factors that are looked to as

those most likely to explain health and longevity.

Intellectual property rights as human rights

The three different strands of property rights noted

above included, in addition to rights to ownership and control

of property and to the fruits of one’s own labor, a right to

enjoyment of the benefits from contributions to scientific

and intellectual advancement.  This third strand of property

rights would seem to be encompassed within the first two.

A right to the fruits of one’s own labor certainly implies that

those who invest their energies and efforts in developing

inventions or new creative works should control and profit

from their innovations.  And a right to ownership and control

of property implies that those who contract with innovators

—who purchase the rights to their innovations—should

enjoy the rights associated with property ownership.  That

would include broadly the rights to determine how the

property is used, on what terms others have access to it,

and how the property is disposed of (including not only

royalty terms but also decisions on when and how to license

or sell rights associated with the innovation).

While rights to intellectual property (the term generally

applied to the class of properties associated with innovation

and creativity) are implicit in the other property rights

recognized as human rights, the Universal Declaration of

Human Rights and the International Covenant on Economic,

Social and Cultural Rights both expressly grant protection

to intellectual property rights.  Intellectual property rights

have a complex legal background with roots in tort law

(misappropriation, unlawful competition), in consumer

protection law (misrepresentation, fraud), and in property

law.  Some intellectual property rights also have coloration

from the guild systems, limiting who could engage in certain

activities (such as printing).  The dominant legal origins for

intellectual property rights, however, are property rights

more generally, and the basic claims for protection of

property rights as human rights also extend to protection of

intellectual property rights.

In both cases, of course, the exact contours of the

rights are not definite.  A right to property ownership and

control does not prohibit all forms of regulation.  My right

to control the disposition and use of my property does not

give me unlimited rights to use my home as a stockyard in

the middle of a residential neighborhood or to blast loud

music into the neighborhood during the night.

At the same time, there must be some substantive

content to the protection of property rights; certain types

of interference with the use and control of property must be

forbidden by the safeguards given to property rights.  So,

for instance, a declaration that property rights are protected

would be incompatible with a system that permits redefinition

at the ruler’s whim of what property could be used for, who

could own it, or how it could be disposed of.6  If the state

attempted to justify these restrictions on property ownership

and control as part of the baseline definition of the rights to

property that one could enjoy—a definition that could be

claimed to be separate from the question of how a state

protected the property rights it recognized—any meaningful

concept of human rights, or of substantive legal rights more

generally, would reject that claim.

The contours of intellectual property rights

The optimal contours of intellectual property rights

are matters of debate.  Some commentators stress that

intellectual property is intangible and, so, can be used by

many people at once.  You and I can both use the idea of

making Coca-Cola by mixing certain ingredients, in contrast

to us both trying to wear the same shirt simultaneously or to

use a particular property for a picnic and a ballgame at the

same time.  In this sense, intellectual property is, to use the

economists’ terminology, “non-rivalrous.”  Because it is non-

rivalrous, some scholars and pundits suggest that the scope

of rights to intellectual property should be severely limited.7

After all, why do you need protection against others’ use of

your property if it doesn’t diminish your ability to use it

yourself?

No one disputes that there are differences between

property that is non-rivalrous and more traditional types of

property, but the point with respect to intellectual property

is frequently overstated.  For example, while many people

could simultaneously use the formula for Coca-Cola to

manufacture that drink, having many makers of the drink

has obvious consequences for the value of the formula.  For

one thing, allowing unlimited numbers of Coca-Cola

producers—allowing production without approval of the

owner of the formula—would have an obvious impact on

the ability of those who came up with the formula to profit

from its success. For another thing, production

unconstrained by approval from the formula’s owners would

remove an important incentive to maintain its quality,

consistency, and purity.  While the formula’s owners have a
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strong interest in maintaining its long-term value, those who

are but one among many producers lack that incentive.

Both the ability to profit from an innovation and the

incentive to maintain its value over the longer term are

important.  Let’s turn first to the incentive to create and its

relation to profit potential from innovation.

No one should doubt that the profit-motive is a central

incentive to invest in innovation.  Popular images often

connect technological progress with some solitary genius’

“Eureka” moment.  But most major innovations are the result

of enormous investment in research and development over

extended periods of time.

Look, for instance, at spending by pharmaceutical

companies on the development of new drugs to help prevent

and combat disease.  A study of American pharmaceutical

companies states that these firms spent $26 billion on

research and development in 2000, an amount that equates

to over $960 million for each new drug approved for use.8

This figure is approximately one-third of world-wide spending

on pharmaceutical research and development.  Another study

found that for every 5,000 drugs that appeared promising

enough to pursue research in animal studies, only five would

be approved for human clinical trials and only one would

prove suitable for human use.9  Obviously, without the

prospect of recouping this investment, progress on

pharmaceutical innovation would grind to a halt.

Given the critical contributions of pharmaceuticals to

improved health, that would be terribly unfortunate.

Advances in pharmaceuticals, biologics, vaccines, and

hygiene, together with improvements in transportation,

communication, and agriculture, helped propel a dramatic

increase in life expectancy in the twentieth century along

with a remarkable decrease in infant and childhood mortality.

American life expectancy rose more than fifty percent over

the century, and childhood mortality in America at the end

of the century was one-fifteenth its level at the century’s

outset.10  These changes are signal accomplishments of a

society that values and rewards innovation.

Similarly, the last century saw a revolution in other

fields driven by entrepreneurs’ ability to reap the rewards of

investment in creation of intellectual property.  Personal

computing, cellular telephony, and a host of other IP-

intensive technologies boosted productivity and improved

both safety and access of many communities—including

the disabled and the geographically remote—to a host of

goods and services formerly unavailable.  According to the

U.S. Bureau of Economic Analysis, the information-

communication-technology sector (one of the heavily IP-

dependent sectors) accounted for fifteen percent of U.S.

economic growth in 2004, triple its share of the economy.

Certainly, the incentive to continue investing in

innovation is central to economic progress.  Although no

one with confidence can assert that a particular set of IP

rights definitively provides the right trade-off between

investment in innovation and maximum diffusion of the

innovation—maximum use of the innovation—no one

should doubt the importance of strong IP right protections

to the initial creative successes that are essential to any

vision of social advancement.

This is also true of the need to protect IP following the

initial innovation.  Just as the right to profit from an

innovation is an indispensable spur to the investments that

produce innovations, the right to control IP to protect its

long-term value is indispensable as well.  The lesson of the

Soviet-collective system in part was that, as Aristotle saw in

his own day, collective ownership diminishes incentives to

maintain property and to support its productivity.  That is

no less true of intellectual property than of other property.

Indeed, the very intangibility that advocates of greater limits

on IP rights rely on for their arguments makes those rights

especially fragile and makes protection of those rights

especially important.  That in large measure explains the

special protections afforded intellectual property, in addition

to those afforded the larger class of property that

encompasses them, in the basic documents defining human

rights.

Threats to intellectual property rights

Recently, some commentators have advocated

limitations on intellectual property rights in order to protect

other interests, such as economic development in less

affluent nations or health in poorer populations.  Those

efforts should be viewed with an extraordinary degree of

skepticism.

The claim that property rights should be restricted in

order to promote some other interest, such as economic

development, is neither new nor limited to intellectual

property rights.  In Zimbabwe, for example, President Robert

Mugabe has blatantly violated property owners’ rights,

justifying his conduct by declaring it necessary to advance

economic development and justice in this former colonial

nation.11  Yet, as discussed above, economic development

is enhanced, not restrained, by recognition of property

rights.

The same is true of intellectual property rights.  Access

to intellectual property and to goods and services embodying

intellectual property facilitates economic development.

Respecting intellectual property rights encourages owners

of the rights and producers of goods that incorporate those

rights to provide greater access to the products built on

them.

The connection to health also should be seen in this

light.  Health, as already noted, is strongly correlated with

increased societal wealth.  Steps that encourage economic

advancement will serve interests in health more securely for

a longer time than short-run efforts to expropriate intellectual

property.
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Of course, there is always an opportunity to advance
some other interest temporarily at the expense of property
rights.  Commandeering my home can lower the cost of
putting up a hotel.  Conscripting doctors—or even
kidnapping doctors from other nations (as some nations
used to impress sailors from other nations on the high seas)
—to provide free services can lower the cost of medical
care.   Both acts would violate core protections of human
rights.  And both acts would undermine longer-term interests
in development—and with that, undermine the advantages
for societal wealth, for housing, and for health that come
with protection of property rights.

Frequently, policy advocates are tempted to try and
find a short-cut to some end.  So, for example, unable to
persuade a government to invest in adequate medical care,
some people who are concerned with health issues wish to
conscript pharmaceutical companies to serve poor
communities without the remuneration that they otherwise
would receive.  It is beyond the scope of this paper to explore
the full implications of such efforts, but it is clear that these
are a direct assault on the human rights protected by the
United Nations Declaration and International Convention.
They stand in the same position as taking private property
without compensation or depriving individuals of their right
to the fruits of their own labor.  These violations of basic
human rights might seem useful to some immediate policy
goal, but they contravene established law and have
consequences for future behavior that no one should want.

Conclusion
Declaring basic human rights and concluding

international treaties in support of such rights help frame
the understood set of universally applicable freedoms to
which all governments at all times should adhere.  Property
rights, including rights to ownership and control of property,
to the fruits of one’s own labor, and to enjoyment of the
benefits from contributions to scientific and intellectual
advancement, are included within the core set of rights
protected as human rights by international law.  Recent
suggestions that nations are free to derogate from protection
of intellectual property rights in order to secure short-term
gains along policy margins of importance to some advocates
run directly contrary to the understanding of human rights
included in the charter documents on human rights.  They
are at odds with historic notions of property rights and
freedom dating back to Aristotle and beyond.  Those who
are concerned with human rights should reject calls to
impinge on them, no matter how heartfelt the plea or how
attractive the cause.  The causes of human advancement, of
personal security, and of the rule of law that under gird the
historic definition of human rights ultimately should prove
more compelling than quick fixes for today’s problems.
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SOME THOUGHTS ON THE RIGHT TO HEALTH IN INTERNATIONAL LAW: AN AMERICAN

PERSPECTIVE
BY JOHN S. GARDNER*

“Property is surely a right of mankind as real as liberty.”1

Classic and Modern Conceptions of International Law

At least three of the Millennium Development Goals

adopted in 2000 by the United Nations General Assembly2

are related to health:  Goal 4 (“Reduce child mortality”), Goal

5 (“Improve maternal health”), and Goal 6 (“Combat HIV/

AIDS, malaria and other diseases”).3  Many would argue

that Goal 7 (“Ensure environmental sustainability”) has a

health component as well, as poor environmental conditions

often lead to deleterious effects on human health and a safe

environment is a precondition to good health.

Yet, while this shows the deep concern of the

international community to improve health worldwide, a

discussion of whether there is a “right to health” in

international law, and, if so, the contours of that right, the

definition of to whom the right appertains and against whom

it may be enforced, and the implementation of the right, is

far more complex.  To answer this question, one must first

examine the classic and modern conceptions of international

law.

In the classic conception of international law, the

subject concerns the rights and obligations of sovereigns

rather than private actors.  “[I]nternational law is regarded

as [a] set of objectively valid norms that regulate the mutual

behavior of states.”4  Similarly, the Restatement (Revised) of

International Law §102(1), affirms that “[a] rule of

international law is one that has been accepted as such by

the international community of states (a) in the form of

customary law, (b) by international agreement, or (c) by

derivation from general principles common to the major legal

systems of the world.”5

The crucial idea here is the acceptance by the

community of states, rather than private actors or even

international organizations, that a particular doctrine is part

of international law.  States may themselves decide to

incorporate private actors into a scheme of international

law, but this requires the affirmative action of States.6

This conception of international law is equally

applicable to international human rights law.  Human rights

law has traditionally concerned obligations of and rights

against governments, not private actors.  Consequently,

“human rights” were thought to include basic civil and

political rights—for instance, guarantees against slavery,

torture, arbitrary detention, extrajudicial killing, and

governments acting with impunity against their citizens.

Whether governments could be subject as a matter of

international law to any kind of enforcement of these

principles was, however, a very different question.  The

traditional answer is that they could not be, except through

a treaty which bound the subject government and, for many

States, including the United States, which also either was

executable by its own terms under domestic law or had been

incorporated by express enactment into domestic law.

Certainly if governments took actions against the citizens of

another country, international law principles could be

invoked and the government of the affected country could

seek to take action, but international law as such had no real

enforcement mechanisms against governments for violations

of their own citizens’ rights, save war.

After the Second World War, the adoption of the

United Nations Charter, the Universal Declaration of Human

Rights,7 and other documents as discussed below opened

the way to a new dimension of human rights as a subject of

international law.  Increasingly, on the basis of these

documents, the proposition has been advanced and accepted

by many states that international law, particularly in the form

of international human rights law, broadly encompasses

socioeconomic rights such as the right to work, the right to

housing, the right to education, and the right to health care.8

So far, this is relatively uncontroversial.  Yet recently

some in the international legal community have been pressing

for even further expansions of international law in the area

of socioeconomic rights.  In one notable recent exposition

of this view, Louise Arbour, the United Nations High

Commissioner for Human Rights, declared at the opening of

the 61st session of the UN Commission on Human Rights

this past Spring that: “Socioeconomic rights have the status

of binding law. . .bringing them from the realm of charity to

the realm of justice, and developing a body of ever growing

jurisprudence by which we can be guided in bringing these

vital rights to the reality of people’s lives.”9

Recognizing the evident difficulty of domestic

enforcement of socioeconomic rights, however,

Commissioner Arbour further hoped that “agreement can

soon be reached to allow the entry into force of an Optional

Protocol to the International Covenant on Economic, Social

and Cultural Rights giving rise to a legal process that would

allow individuals to bring their claims before an international

forum in those situations where national recourse has been

found wanting.”10

While it would surely be some time before any such

Optional Protocol could come into force and in any event

would apply only to those states which ratified it, this

statement is as audacious as it is open-ended.  How could

an appropriate level of socioeconomic rights justifying

intervention by an international legal forum be defined?

Moreover, how could these rights, or even the decisions of

such a tribunal, be enforced?  Are national officials to come

to trial, as indicted war criminals do to the Hague or Arusha?
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Would such an indictment or a conviction end the national

officials’ responsibility for conduct of their own government?

More basically, when states seek to assure a high standard

of living for their own people, is that merely “charity,” or is

it rather the working of representative government and

market-oriented economics—systems designed to ensure

that governments keep the welfare of their citizens as the

highest priority?  And what does the implicit criticism of

“charity” here mean for private industry, which has

responded generously by providing programs to bring

humanitarian goods, including pharmaceuticals, to needy

people in their own countries and around the world?

States may of course establish whatever rights they

wish for their own citizens and enforce those rights through

appropriate domestic mechanisms.  Indeed, legal scholar

Paul Hunt of the Human Rights Centre at Essex University

in the United Kingdom has noted that over 60 countries

have enshrined a “right to health care” in their own

constitutions.11  But that in no way proves that the “right to

health” is of itself a proper subject of international law,

strictly considered under the traditional definition.  Rather,

the right derives from the affirmative acceptance by States

that certain rules are binding on them, either as rules of

general law or from their accession to treaties and

conventions to which they have become parties.  It is from

this process that the right to health in international law exists.

Indeed, an analysis of special situations proves the

point that the traditional standard of international law, such

rights as the right to health care are strictly limited:  States

have an obligation to provide a certain level of health care

for prisoners of war under the relevant Geneva Convention,12

for instance, but this merely shows that the obligation runs

to States rather than being simply a specific socioeconomic

right pertaining to all individuals.

In any event, if a right to health is violated, other, more

basic political and civil rights have likely been violated.  If

(for example) Tibetans, Darfurians, or Karen Christians are

denied equal access to health care by virtue of government

action, it is probably not their right to health as such that is

being violated—though that is a result—but their clear right

to equal treatment and non-discrimination based on their

race, religion, or ethnicity.  Furthermore, it is a fair bet that

the discrimination does not stop at health care but most

likely includes other concerns such as equal access to

employment and housing and the rights of freedom of religion

and freedom of speech, and, in extreme cases such as Darfur,

even the right to life.

Sources of the “Right to Health” in International Law

The World Health Organization (WHO) was founded

in 1948, and its Constitution came into force at that time.13

Its establishment, however, was prefigured in the United

Nations (UN) Charter, which evidences an interest in human

health as among the goals of the organization.  For instance,

Article I.3 of the Charter speaks of the need “[t]o achieve

international co-operation in solving international problems

of an economic, social, cultural, or humanitarian character”

(Article 13.1(b) gives this power to the General Assembly).

Similarly, Article 55 states that the United Nations shall

promote “solutions of international economic, social, health,

and related problems [.]”  Under Article 56, Members “pledge

themselves to take joint and separate action in co-operation

with [the UN]” to achieve the purposes of Article 55.

However, compliance with this provision is surely achieved

by a UN member state’s membership of and active

involvement in the WHO.  The provision is not self-

executing; WHO cannot simply order a member state to take

specific actions such as approving or banning

pharmaceutical products.  There is an elaborate governance

system in the WHO, but the organization’s actions and

effectiveness in practice depend on the cooperation and

affirmative decisions taken by the member states.

Finally, Article 62 of the United Nations Charter grants

to the Economic and Social Council (ECOSOC) powers to

prepare reports on the subject of health, prepare draft

conventions, and call international conferences.  Again, it is

worth remembering that all of these are statements of positive

law, or derived from the treaties themselves.  There is no

requirement that States must attend these conferences or

ratify the conventions as a part of their membership of the

United Nations, ECOSOC, or the WHO.

Next, the Universal Declaration of Human Rights,14

adopted in 1948, while not stating a “right to health” as

such, provided that:

Everyone, as a member of society, has the right

to social security and is entitled to realization,

through national effort and international co-

operation and in accordance with the

organization and resources of each State, of the

economic, social and cultural rights

indispensable for his dignity and the free

development of his personality.15

Everyone has the right to a standard of living

adequate for the health and well-being of himself

and of his family, including food, clothing,

housing and medical care and necessary social

services, and the right to security in the event

of unemployment, sickness, disability,

widowhood, old age or other lack of livelihood

in circumstances beyond his control.16

Also in that year, the Constitution of the World Health

Organization was adopted.  The Preamble to the Constitution

declares that “Health is a state of complete physical, mental

and social well-being and not merely the absence of disease

or infirmity. . . .  The enjoyment of the highest attainable

standard of health is one of the fundamental rights of every

human being without distinction of race, religion, political

belief, economic, or social condition.”  In Article 1 of the
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Constitution, the achievement of “the highest attainable

standard of health” is called the objective of the WHO.17

Similarly, Article 12 of the International Covenant on

Economic, Social, and Cultural Rights sets forth the principle

of the “highest attainable standard of physical and mental

health.”18  Among more modern treaties comprising what is

commonly referred to as international human rights law, the

right to health is addressed in Article 24 of the Convention

on the Rights of the Child (CRC),19 in Article 12 of the

Convention on the Elimination of All Forms of Discrimination

against Women (CEDAW),20 and in Article 5 (e)(iv) of the

International Convention on the Elimination of All Forms of

Racial Discrimination (CERD).21

Perhaps the most comprehensive and direct example

of a right to health is in the proposed Constitution for Europe,

which states in Article II-95 that “[e]veryone has the right of

access to preventive health care and the right to benefit

from medical treatment under the conditions established by

national laws and practices. A high level of human health

protection shall be ensured in the definition and

implementation of all Union policies and activities.”22

With the exception of the Constitution for Europe

(which would in any event be limited in application to the

Member States of the European Union), the covenants

discussed above were signed and ratified by (among the

major industrialized nations) Italy, France, Germany, Canada,

Switzerland, and Japan, and none of these states entered

reservations to the conventions with respect to the

application of the right to health of all the peoples under

their jurisdiction.  The states’ parties to the conventions are

also obliged to make periodic reports to the Committees that

oversee these covenants and justify their approach or

inaction before a panel. On the other hand, the United States,

which is a signatory to all the aforementioned covenants,

has chosen to ratify only the CERD but has entered a

reservation on the relevant article concerning the right to

health (among other reservations to the Convention).23  In

so doing, it has extricated itself from this obligation.  With

respect to the other conventions, the United States’ signature

does not complete the ratification process and is of political

significance only.  The conventions would come into force

for the United States only upon ratification by the Senate,24

subject to any reservations the Senate adopts.

Whereas the United States and the United Kingdom

have “pledged” to cooperate with the UN in order to achieve

the “observance of human rights” contained in the Universal

Declaration of Human Rights, the latter is not legally binding

but was rather intended for launching the pivotal

International Convention on Economic, Social, and Cultural

Rights and the International Covenant on Civil and Political

Rights. Notwithstanding this, the other covenants of

relevance to this synopsis, the ICESCR, CRC, CEDAW and

CERD, are legally binding on States Parties to those

conventions.

A fundamental principle of international law is that

States that bring treaties and conventions into force for

their jurisdictions are bound by their provisions—the crucial

doctrine, formed by Grotius, of pacta sunt servanda.  As the

various reservations adopted by the United States to the

CERD indicate, the different nature of the U.S. legal system,

including its federal system, is one important reason why

the United States has declined to ratify the Convention on

the Rights of the Child,25 the Convention to End

Discrimination Against Women,26 and other proposals that

have served to dramatically expand the reach of international

human rights law.  In brief, the United States’ position seems

to be that international human rights law—indeed,

international law more generally—should be well-defined

rather than a fluid document, and treaty-based rather than

flexible and evolving.

Scholars such as Paul Hunt, who is the UN Rapporteur

on the right to health, and activists in many non-

governmental organizations have, however, sought to read

these texts expansively to establish socioeconomic rights

more broadly in international law.  This is in despite of the

evident lack of consensus that they in fact form customary

law (as discussed below) and the numerous difficulties that

would in any event accompany actual enforcement of these

provisions, either against states parties to the conventions

or, even more broadly, to private actors who are not subject

to the conventions.

Based on the various provisions of international

human rights law that address the right to health,27 Hunt

has summarized his definition of the right to health as

follows:

The right to health includes the right to health

care—but it goes beyond health care to

encompass adequate sanitation, healthy

conditions at work, and access to health-related

information, including on sexual and

reproductive health.  It includes freedoms, such

as the right to be free from forced sterilization

and discrimination, as well as entitlements such

as the right to a system of health protection.

The right to health has numerous elements, sort

of sub-rights, including maternal, child, and

reproductive health.  Like other human rights,

the right to health has a particular preoccupation

with the disadvantaged, vulnerable, and those

living in poverty. Although subject to

progressive realization, the right imposes some

obligations of immediate effect, such as the

obligations of equal treatment and non-

discrimination.  It demands indicators and

benchmarks to monitor the progressive

realization of the right. . . .  [D]eveloped states

have some responsibilities towards the

realization of the right to health in poor countries

—we learn this from the Millennium Declaration,

including MDG 8, as well as the provisions of
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international human rights law on international

assistance and cooperation.28

One wonders whether many delegates to the UN Commission

on Human Rights would as enthusiastically agree that

developed countries have a responsibility towards the

realization of the right to life in Sudan or Baathist Iraq, the

right to peaceable assembly in Uzbekistan, the right to

religious freedom in Saudi Arabia, or the right to freedom of

the press in any number of countries around the world.  Still,

the quotation shows that at least with respect to the area of

socioeconomic rights, the burden falls on developed

countries to assist in ensuring implementation—though not

enforcement as such—of these rights.

One example of a broad reading of socioeconomic

rights in practice appears in paragraph 13 of the General

Comment to Article 12 of CEDAW, which notes, “The duty

of States parties to ensure, on a basis of equality of men and

women, access to health-care services, information and

education implies an obligation to respect, protect and fulfill

women’s rights to health care. States’ parties have the

responsibility to ensure that legislation and executive action

and policy comply with these three obligations. They must

also put in place a system that ensures effective judicial

action. Failure to do so will constitute a violation of article

12.”  While the principle here is one of equal access to health

care, rather than equality of delivery or still less equality of

results (which in any event is surely impossible), nevertheless

the General Comment shows that the scope of the article is

broad and expansive.  No one questions the goals; ensuring

the health of women is crucial for development.  But, as

discussed below, unless it is clear that the obligations

established by these treaties fall only on states, this can

raise particular dangers in implementation and practice, not

least for the private sector.

Hunt himself admits that

General Comments are not binding documents.

But, based on the Committee’s long experience,

they are intended to shed light on the contours

and contexts of the right in question.  Many

economic, social, and cultural rights are worded

vaguely.  How can one reasonably expect a state

to honor its obligations in relation to economic,

social and cultural rights when the rights are so

imprecise that it is not clear what they mean?  So

the Committee’s General Comments are

designed to help states, and other actors, by

clarifying the Committee’s understanding of

what the rights means [sic].29

Americans should understand that much of

international human rights law derives from a framework far

more similar to civil law principles than to the Anglo-

American common law tradition.  While it is clear and

uncontested that travaux préparatoires form an integral

part of the interpretation of international treaties, the different

principles underlying the UN system helps one to understand

the higher position that documents such as General

Comments and continuing actions of Committees established

by various treaties compromising international human rights

law have in the UN system in interpreting the treaties

themselves and show how the interpretation of the treaties

can change over time.

In short, some scholars and activists working in this

area have sought to distort and not so subtly broaden the

nature of the right to health agreed to by states which have

ratified the various conventions comprising international

human rights law.  In the classic conception, the issue is not

about the entitlement to health care per se but rather to

equal access to health care.  Fortunately, some references in

the treaties comprising international human rights law

themselves speak of equal access.  However, with the new

conception of international law, there is a clear danger that

the subject could be beginning to encompass not only the

question of citizens’ rights relating to their own sovereign

but also supposed obligations towards the international

community.30

There is as well a danger that international human

rights law could be moving in the direction of attempts to

elevate multinational companies to the rank only held by

states in international law and to usurp the role to the state31

by, for instance, using a committee to review the policies

and practices of pharmaceutical companies under the rubric

of enforcement of the right to health. This is a radical

departure from the traditional understanding of international

law and is unwarranted by the texts of international human

rights treaties themselves.

The Obligation to Provide the Right to Health Rests with

Sovereigns

Let us be clear:  the right to health in international law

exists for those States which have chosen to ratify these

pacts but does not, indeed cannot exist, for those States

which have not, still less for private actors such as the

pharmaceutical industry.  It is ironic indeed that some States

which focus on socioeconomic rights to the exclusion of

political rights are also those which might prove singularly

unwilling to permit challenges to their authority based on

the conventions themselves.

The right to health, as with other socioeconomic

rights, is based on treaties.  In no way are these rights part

of customary international law, both because important

nations such as the United States have declined to ratify

many of the conventions concerned and because state

practice among many of the states which have ratified the

conventions shows that they are in far too many instances

practically unenforced.

One common UN definition of human rights also states

that the obligations established by international human

rights treaties belong to governments:
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Human Rights are universal legal guarantees

protecting individuals and groups against

actions which interfere with fundamental

freedoms and human dignity.  Some of the most

important characteristics of human rights are that

they are:

· guaranteed by international standards;

· legally protected;

· focus on the dignity of the human being;

· oblige states and state actors;

· cannot be waived or taken away;

· interdependent and interrelated; and

· universal.32

Obviously one crucial question concerns the

achievement of the right in everyday life.  Who, then, is

responsible for providing the right to health?  As the

definition given above indicates, the answer is simple:

sovereign governments.  This is reaffirmed by the Preamble

of the WHO Constitution: “Governments have a

responsibility for the health of their peoples which can be

fulfilled only by the provision of adequate health and social

measures.”33

General Comment No. 14 (2000) to the ICESCR on “The

right to the highest attainable standard of health” is useful

for defining the role of states and the obligations of actors

other than the state.  This interpretive guidance rightly takes

the view that apart from the state, the “other actors”

mentioned in Articles 22 and 23 of the ICESCR refer to the

other UN agencies and organizations34 and not to the private

sector.  The obligations here pertain solely to sovereigns.

Countries also enforce the right to the degree they are

willing or able to do so.  Private sector actors such as the

pharmaceutical industry can and certainly do undertake

measures to help governments and other parties attain the

aims of the right to health, as discussed below, but the

responsibility for attaining this goal (and thus compliance

with the treaties) rests with governments.  Still less do the

treaties require any particular form or method of attaining

the goal; governments remain free to act in the way they

choose.

Consequences of the Focus on Socioeconomic Rights

From the traditional perspective of international law,

the new focus on socioeconomic rights, as well as the

interpretation of these rights as encompassing obligations

towards the international community, has several important

consequences:  First, in the international context, it (perhaps

conveniently) can deflect attention away from gross human

rights abuses in the traditional areas of focus, political and

civil rights, including the right to life and to security of the

person.  Second, it can weaken the structure of international

law by proposing to elevate to the structure of binding law

rights which by their very nature are not readily susceptible

of enforcement.  Third, particularly with respect to the right

to health, there is a danger that the new focus on

socioeconomic rights can permits states asserting this right

on behalf of their own citizens or the international community

to criticize private actors, such as pharmaceutical

manufacturers, for supposedly violating this right by not

giving up their proprietary research, information, and

products—even though doing so would have the deeply

ironic and deleterious effect of retarding innovation and

thus weakening the ability of the private sector to advance

the health of millions of people around the world.

Fourth, the corollary of this last point is an increasing

belief that private actors, no less than states, are proper

subjects of international law.  As noted above, states are

free to make this shift through international agreement.  They

have not yet done so.  It is a much further and more intrusive

step, however, to seek to enforce socioeconomic rights on

other states which have not signed these treaties and still

more intrusive to extend their reach to encompass

enforcement against private actors.

Specifically with regard to the pharmaceutical industry

and similarly affected industries, a broad reading of the right

to health may have additional consequences.  First is the

increasingly common view that the pharmaceutical industry

has an obligation to ensure the availability and accessibility

of, at a minimum, essential medicines35 as defined by national

governments or (from another perspective) some portion of

the international community.  Second, there is a view,

following from this, that patent protection itself is impinging

on the right to health in the developing world (or even the

developed world).  Hence the position that intellectual

property rights should be limited and perhaps eliminated in

certain cases and that companies do not have an absolute

right to price their products at a cost which recoups their

investment and permits a reasonable profit, some of which

is reinvested in additional research and development

activities.  Third, if one accepts that the right to health is

held by the public (or, more usually, by national governments

in trust for the public), transnational companies have a wide

variety of disclosure and self-reporting obligations

respecting R&D, their expenditures, and their clinical trial

practices.  The right to privacy of their scientific research

can thus be severely circumscribed.  In this regard, at the

2005 session of the UNCHR, there was a sharp debate over

whether a resolution on transnational corporations should

even acknowledge their positive contributions at all.

A few examples will illustrate the dangers:

To end litigation in Thailand, the U.S. company Bristol-

Myers Squibb surrendered its right to produce the drug

didanosine (sold as Videx®), making a decision to “dedicate

the product to the people and government of Thailand.”

This had been the case even though the Thai government

had already refused a request for compulsory licensing.

Director of the Foundation for Consumers Saree Ong-

somwang, stated that “[t]his case can be an example for

other consumer organizations in other parts of the world—

if people cannot access pharmaceutical products, they can
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use their rights to basic needs as a consumer.”36  While the

litigation specifically concerned the scope of the patent, it

is easy to see how activists and other parties could attempt

to use the new international treaties granting a right to health

to argue for compulsory licensing and other remedies on the

grounds of the “rights to basic needs as a consumer.”  For

the countries concerned, however, the danger, of course, is

that foreign companies could decide to exit the market.  But,

a government could respond to this rational step by

escalating the stakes: actually breaking the internationally

valid patent held by the pharmaceutical company.

Worse, there could easily be specific consequences

for human health with regard to use of generic drugs which

have not gone through typical testing by a stringent

regulatory authority such as the United States Food and

Drug Administration, the European Medicines Evaluation

Agency, the Swiss Federal Office of Public Health, or the

Japanese Ministry of Health.  For instance, there is a danger

that use of unapproved drugs could lead to under dosage of

patients, possibly resulting in mutations of a virus—an

exceptionally serious consequences for a virus like HIV,

possibly jeopardizing the remarkable progress made to date

in the fight against HIV.37

Responding to concerns that a new type of drug

combining three drugs had not undergone separate testing

and evaluation, one physician noted,

Many health experts are rightly skeptical of a

one-size-fits-all approach to a complex disease

that doctors in the West routinely treat with a

flexible armament of drugs, adjusted to each

patient according to that individual’s needs. . . .

In rural Africa, where sophisticated medical care

is lacking, a calculable percentage of patients

will become very sick or even die from the

nevirapine component of this three-in-one drug.

Thus the dilemma: the need to balance drug-

related deaths and illness from using Triomene

against the numbers of people who would go

untreated altogether if aid agencies adopted a

flexible but more expensive strategy.”38

No one expects clinical practice in the developing world to

have the same standard as in the developed world;

regrettably, the resources in many cases are simply not

present.  However, one can and should expect that Western

governments at least recognize the medical dilemmas here

before adopting a particular policy.

While efforts to use the new human rights treaties as

grounds for action against transnational companies have

heretofore focused primarily on suggestions that

pharmaceutical companies either make their products

available at low or no cost (thus denying them the ability

even to recoup the costs of developing the products), the

views of some are considerably more extreme.  Referring to

the unavailability of antiretroviral therapy for all HIV

sufferers who need it, Stephen Lewis, the special

representative for AIDS for UN Secretary General Kofi

Annan, stated on January 8, 2003 that “There may yet come

a day when we have peacetime tribunals with this particular

version of crimes against humanity.”39  Commissioner

Arbour’s view of simple enforcement through international

tribunals, radical enough itself, is taken to another level by

the implication of invoking criminal proceedings.

On the positive side, however, some governments have

shown a willingness to address this issue in the international

context.  in spite of the numerous international treaties

between states and other voluntary codes of conduct drawn

by corporations, 38 states, including the United Kingdom,

Germany, France, Italy, and Switzerland (all of whose

pharmaceutical companies are well represented in the global

market) have successfully lobbied for the appointment of a

special UN representative on the issue of human rights and

transnational corporations who will not only identify and

clarify corporate responsibility and accountability but also

monitor sphere of influence and complicity in human rights

violations.40  These states, however, are already states parties

to the ICESCR and thus already have obligations to monitor

companies that violate those provisions.  Further, a number

of governments have previously opposed the adoption of

the optional protocol to the ICESCR discussed above

because they did not want reports from individuals on state

abuses of human rights to come under scrutiny of the

committee.

Using the New Treaties: An Alternative Strategy

How can those who favor a more traditional

interpretation of international law, including international

human rights law, respond to the attempt to read international

human rights treaties more broadly than their plain terms

would allow?

Given that international law works to a large degree

on consensus, a radical shift is not inevitable, so long as

some states resist its transformation.  An alternative strategy

is simply to shift the terms of debate.  Accepting the treaties

discussed above as binding on the states which signed

them, there is nothing to indicate what, if anything, in those

treaties privileges certain socioeconomic rights above

others.  Rather, a strategy of using the new treaties to reaffirm

the fundamental principles of free inquiry into and free

ownership of the results of scientific research would focus

upon and accentuate different provisions of human rights

instruments which should be given equal weight with other

provisions in the same treaties.  This approach has the virtue

of viewing the treaties concerned as unified documents and

treating socioeconomic rights as a whole, not privileging

some over others.

For instance, the Universal Declaration of Human

Rights states that “[e]veryone has the right to own property”

and “no one shall be arbitrarily deprived of his property.”41

With respect to intellectual property, such as research into

pharmaceutical products, Article 27 declares that “[e]veryone
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has the right to the protection of the moral and material

interests resulting from any scientific, literary, or artistic

production of which he is the author.”42  It follows naturally

that the author or inventor of such writings or discoveries

has the right, through freedom of contract, to alienate these

interests to another person, a corporation, or an organization

such as a non-governmental organization.

Similarly, the Convention on Economic, Social, and

Cultural Rights recognizes “the right to work” and says that

states should adopt policies and techniques to achieve

steady economic. . .development. . .under conditions

safeguarding fundamental economic freedoms to the

individual.”43  States Parties to the Convention also

“undertake to respect the freedom indispensable for scientific

research and creative activity.”44  This freedom is limited

indeed if states are able to take away the fruits of that

research at will.

In a remarkable parallel which may almost be read as a

corrective commentary on the clause in the Preamble of the

WHO Constitution that “[u]nequal development in different

countries in the promotion of health and control of disease,

especially communicable disease, is a common danger,”45

the Vienna Declaration and Programme of Action of the

World Conference on Human Rights stated in contrast that

“[w]hile development facilitates the enjoyment of all human

rights, the lack of development may not be invoked to justify

the abridgement of internationally recognized human

rights.”46  This clearly encompasses the rights of intellectual

freedom and of ownership of property, including intellectual

property.  Under the scheme of the Universal Declaration

and the ICESCR which grew from it, States cannot arbitrarily

deprive researchers or owners of their intellectual property.

One can perhaps even take this a step further to argue that

if particular provisions of a treaty are to be interpreted by

reference to the treaty as a whole, then provisions relating

to health and private property would interact to support the

proposition that there is an international principle favoring

the use of market-oriented mechanisms to develop and

distribute new drugs.

In short, international human rights law both

recognizes property interests—which clearly includes

property interests held by corporations as well as private

individuals—and protects against their unreasonable

alienation to or expropriation by governments.  Moving

beyond the strictly legal sphere, one may also easily make

the argument that market-oriented economic policies

focusing on economic growth and protection for

internationally recognized intellectual property rights

actually promote economic and social development, thus

achieving the goals of the treaties themselves and, more

practically, making more national resources available which

may be used by both governments and the private sector to

provide better access to health care and a better quality

health care.

Industry Responses

Despite the real toll in human suffering and the tragedy

of diseases such as AIDS, the situation is not as gloomy as

Stephen Lewis’ comment quoted above would suggest.  As

noted earlier, the right to health in international law gives

obligations and responsibilities to governments.  However,

progress in achieving more comprehensive health care is

best advanced when governments work cooperatively with

the domestic private sector, all types of civil society

organizations, and international companies.

There are, fortunately, numerous examples of industry

working with governments to assist in improving health care

for their people.  Of the many possible examples from which

to choose, this paper will highlight a few early interventions

in response to the AIDS crisis, to show that the response of

transnational corporations is not simply a reaction to WHO

Director General J.W. Lee’s declaration of AIDS as a “global

emergency” in 2003 or to the discussions of intellectual

property rights in the context of the Doha Round of the

World Trade Organization.

To take but a few examples:

In December 2000, the U.S. company Pfizer, Inc. and

South Africa agreed on Pfizer’s donation of US $50,000,000

of its drug Diflucan® for two-types of AIDS-related

concomitant infections affecting about 40% of AIDS

patients.47  Crucially, the donation is targeted to those who

cannot afford to pay for the drug.  The company can still

market it to private patients approximately four times above

the rate for government purchases.  Thus, under the scheme

there are effectively three levels of price in South Africa: the

private rate, a sharply lower rate for government purchases

(which surely reflects not only compassion and targeted

marketing to a lower-income group but also economies of

scale and the strong, near monophony power of many

national health ministries), and the donated drugs.

In April 2003, Gilead Sciences, Inc. announced that it

would sell tenofovir disoproxil fumarate (Viread®), its HIV/

AIDS drug, to 68 developing countries at cost.  The company

has also worked with the AIDS Healthcare Foundation to

support a clinic’s expansion to 1,000 patients on ARV therapy

through donations of its proprietary drugs, including the

then-recently approved emtricitabine (Emtriva®).48

Private foundations have also played a role.  The

William J. Clinton Foundation, founded by the former U.S

President, negotiated an agreement with Indian and South

African makers of generic drugs “to sell the drugs for $140

per patient per year if large orders were guaranteed, payment

was in cash and the drug maker did not have to pay the legal

and lobbying costs of getting each drug licensed in

country.”49  Yet this did not mean an endorsement of

compulsory licensing or an abandonment of international

intellectual property rights.  Rather, a joint announcement

on April 6, 2004 of the William J. Clinton Foundation, the

Global Fund to Fight AIDS, Tuberculosis and Malaria,
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UNICEF, and the World Bank noted that “[a]ll four

organizations support strong protection of intellectual

property” and further noted that “[s]ome compounds can

be purchased most cheaply through procurements from

patent-holding manufacturers.”50

The overall environment with respect to AIDS drugs

has been one of declining prices generally, including from

use of generics that do meet international standards.51  As

of 2003, GlaxoSmithKline had agreements to make Combivir®

antiretroviral therapy able to non-profit organizations for as

little as 65 US cents per day.  In that year, the company

shipped 10,000,000 tablets of preferentially-priced ARV

medication, including 165 agreements in 56 countries, of

which 17 agreements were with private companies who

provide treatment to their uninsured employees.52

Perhaps the best known industry initiative is the

Accelerating Access Initiative (AAI).  The AAI brings

together states, international organizations, and

pharmaceutical companies with the aim of increasing access

to medication for HIV/AIDS in developing countries by

making the drugs more affordable.  Forty-nine countries have

already reached an agreement on reduced prices for HIV

treatment with the companies concerned.  AAI has increased

the number of people taking triple ARV therapy ten-fold in

Africa since May 2000.53

Quite simply, the pharmaceutical market today is global.

As GlaxoSmithKline PLC executive Jean Stephenne stated

in commenting on the test of a vaccine against rotavirus,

“Our business model is to supply vaccines to the world, not

just the U.S. and Europe.”54  The company also responded

to an urgent WHO request for a vaccine against a new strain

of meningitis and sold 6,000,000 doses for just US $1.00 per

dose.  However, in this instance, donors had to help cover

the costs.55

These examples all help to show that “[i]n combined

donations, the pharmaceutical companies are giving more

money to AIDS charity in Africa than many European/OECD

governments are giving in annual aid for AIDS to Africa!”56

Yet the opposition to these efforts by some has been

equally strong.  One prominent U.S. activist organization

greeted Boehringer-Ingleheim GmbH’s early announcement

of donations of Viramune® for HIV-infected pregnant women

with the view that it was “completely unethical” to provide

these drugs; instead, “[t]he only acceptable program must

provide a clear plan for treatment to women and other

infected family members, as well as assurance of medical

follow up and treatment for mothers and babies.”  The release

further stated that donations “must not be allowed to obscure

efforts to increase access through means such as compulsory

licensing and parallel importing. Any country doing generic

production or importation of nevirapine must not be excluded

from this offer.57

In other words, only if a pharmaceutical company

agreed to essentially underwrite the health care system of a

family or village for a lifetime and also agreed to eliminate its

market share even among patients who can afford the drugs

through compulsory licensing and parallel importation is

the donation acceptable.  Not only would there be no donors

under such a system, but even if sound could be found,

they would have little to donate in the future.  As British

Prime Minister Tony Blair reminded the World Economic

Forum in Davos in February 2005, the first responsibility of

business is to “make a profit.”58  Without that, there would

be no corporation and hence no ability even to discuss the

idea of corporate social responsibility.

Further, within the implementation of the right to health

itself, what grounds are there to privilege one part of that

right—the alleged need to invoke compulsory licensing of

pharmaceutical products with the implicit or explicit threat

of breaking patents—over the failure of domestic

governments to strengthen their own health delivery

systems59 or to pursue policies that lead to economic growth

and increasing national wealth which could lead to greater

resources, both public and private, available for health care

?60  An expropriated (or donated) vaccine can do nothing to

help a child if proper refrigeration is not maintained in the

delivery system.  Taxes,61 tariffs, and other government

policies can also weaken the ability of ordinary citizens to

purchase health care for themselves or to have access to

health care products paid for by private, bilateral, or

multilateral donors.

Rather than simply criticizing industry, a better

approach to the right to health would be to reaffirm the

original intent of the various international human rights

treaties and focus instead on national governments’ own

actions with respect to their own health care priorities.  As

WHO Director General J. W. Lee said on September 23, 2003,

“Today, we have medicines to treat AIDS patients for a dollar

a day or less but these medicines are not getting to the

people who need them. . .Investing in treatment for AIDS

also means strengthening health systems. This will benefit

all those who require health care, for AIDS, for TB and for

any other health needs.”62  As the obligation to fulfill the

right to health pertains in the final analysis solely to

governments, ensuring that the responsibilities remain there

as well would also be more consistent with a traditional

approach to international law readily accepted by all in the

international community.
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INTERNATIONAL AND NATIONAL SECURITY LAW

DUE PROCESS AND WAR: A CRITIQUE OF RASUL V. BUSH AND RELATED ACADEMIC

COMMENTARY
BY PETER NICHOLS*

I.  Introduction: The Present Conflict and the Courts

After the fourth anniversary of September 11,

American forces remain in Afghanistan and Iraq. The

conflicts there and in the larger War on Terror have produced

a growing number of prisoners, confined, in part, at

Guantanamo Bay, Cuba. There is great concern, nationally

and internationally, about the conditions and legal rights of

the detainees.  The concern was, of course, exacerbated by

the scandal at Abu Ghraib prison.  Recently, there have been

calls by some American politicians for the closing of the

Guantanamo facility.

The issue of detention in connection with the War on

Terror found its way to the nation’s high court. On June 28,

2004, the Supreme Court rendered three decisions bearing

on this matter.  One of them, Rumsfeld v. Padilla,1 was a

habeas petition that the Court dismissed on procedural

grounds. Padilla, an American citizen alleged to be an al-

Qaeda operative, brought his petition in the Southern District

of New York after he had been transferred (as an “enemy

combatant”) to a Navy brig in Charleston.  The Court ruled

that he had filed in the wrong federal district.  A second

opinion, Hamdi v. Rumsfeld,2 also involved an American

classified as an “enemy combatant.”  The decision said that

American citizens detained as enemy combatants are entitled

to notice of the reasons for detention and a hearing, though

not necessarily to an ordinary judicial proceeding with the

government bearing the burden of proof.  The third decision

handed down on that date was Rasul v. Bush.3

The Rasul opinion appears to be the most significant

and far-reaching of the trilogy.  It is the one dealing with

alien detainees. Rasul upholds the right of alien detainees at

Guantanamo Bay to bring habeas petitions in federal court

challenging the basis of their confinement.  The decision is

more predicated upon the habeas corpus statute4 than the

Constitution.  Some language in the opinion seems to

suggest that so long as the custodian holding a prisoner

(the custodian here being the U.S. government) is within the

jurisdiction of a district court, the prisoner may sue for his

freedom.  If this is what the Court means, then anyone, alien

or citizen, held by American forces anywhere in the world

may avail himself of the federal bench.  The matter is rendered

ambiguous by the majority’s determined argument that the

lease with Cuba makes Guantanamo Bay and its inmates

subject to American jurisdiction.  In either case, the Rasul

decision has the potential to affect the prosecution of the

War on Terror, including the conflicts in Iraq and

Afghanistan.5   Since Abu Ghraib, there has been a drumbeat

of criticism directed at the military’s treatment of detainees.

The pressure to abandon not only torture but all coercive

techniques of interrogation has been great.6   The decisions

of the Court on detention were cited by Senator Lindsey

Graham as necessitating a legislated code of prisoner rights

and procedures, before such matters were further determined

by judicial decree.7   This, of course, gave way to the recent

resolution against torture and all inhumane methods of

interrogation, passed in Congress with the leadership of

Senator John McCain.

One issue presented by the Rasul and other detention

cases is the extent to which judicially imposed due process

is consistent with the Executive’s prosecution of a war.  More

precisely, the question is what is the role of due process in

so irregular a war as the one now being waged, a conflict

against a clandestine terrorist enemy who maintains no fixed

military formations that can be observed by ordinary

reconnaissance?  Certainly, Rasul has been praised as a

blow for civil liberties by those opposed to the Iraq War

itself, except that they doubt whether it went far enough.8

But is it possible to conduct any military conflict, while

allowing the courts to control the detention of battlefield

prisoners.

II.  Rasul: the Majority Opinion

The majority opinion in Rasul contains several distinct

lines of reasoning.  Justice Stevens must first distinguish

the 1950 case of Eisentrager v. Johnson,9 upon which the

government relies.  Eisentrager dealt with the petitions of

German prisoners held at Landsberg Prison after World War

II.  They had been convicted of continuing belligerent

activities in China despite the German surrender.  The

Eisentrager Court rendered its decision easy to distinguish

by listing a number of specific factors that mandated its

decision, without making clear whether each of these factors

was crucial to the result. The factors mentioned in

Eisentrager were the petitioners’ identities as enemy aliens

who had never resided in the United States, the fact that

they were captured outside American territory and held in

military custody as prisoners of war, that they had been

tried and convicted by a military commission outside of the

United States for offenses under the laws of war, also

committed outside of the United States, and that they had

been at all relevant times imprisoned abroad.10

The Court in Rasul notes:

Petitioners in these cases differ from the

Eisentrager detainees in important respects:

They are not nationals of countries at war with

the United States, and they deny that they have

engaged in or plotted acts of aggression against

the United States; they have never been

afforded access to any tribunal, much less
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charged with and convicted of wrongdoing; and

for more than two years they have been

imprisoned in territory over which the United

States exercises exclusive jurisdiction and

control.11

Justice Stevens also observes that the Eisentrager decision

was based primarily upon the constitutional issue of habeas

relief for military prisoners.  The Rasul decision, by contrast,

seems to be based more upon the interpretation of the

statute.  This, of course, makes the result in Rasul subject to

congressional amendment.  It is an interpretation of the

applicable U.S. Code section rather than of the Article I

Suspension or Fifth Amendment Due Process Clauses.

The distinctions between the facts of Eisentrager and

Rasul are perhaps even more extensive than the majority

suggests.  The present War on Terror is being waged against

a non-governmental network of illegal combatants, hailing

from a number of countries.  Of these countries, only Taliban

Afghanistan and Saddam Hussein’s Iraq (both defunct) were

wartime antagonists.  Furthermore, at the time of Eisentrager,

the war was over.  The petitioners were not incarcerated as

part of the war effort, but had been prosecuted and convicted

as war criminals.  Rasul was decided with the conflict still

raging and the petitioners being held as enemy combatants

(though not as lawful prisoners of war).  No nation is likely

to subject to indictment and trial every prisoner it takes on

the battlefield.  The obligations that nations have with regard

to the treatment of prisoners are, of course, a different matter.

The Court predicates its decision upon a review of the

statutory history of habeas corpus in the United States and

its role in the common law, going back to Magna Carta.  Lest

anyone suppose that the Court is simply applying a

peacetime procedural device indiscriminately to a wartime

situation, it recalls the writ’s use in Ex Parte Milligan,12 Ex

Parte Quirin,13 and In Re Yamashita.14   Milligan, of course,

was the case of a southern sympathizer sentenced to death

for seditious activities on behalf of the Confederacy during

the Civil War.  It was again a decision rendered after the

conclusion of hostilities.  Quirin was indeed decided during

the Second World War, but involved spies, sentenced to

death and awaiting execution, not battlefield combatants

held for the war’s duration.  Yamashita, finally, was another

war crimes trial held after the enemy’s surrender.15

The Rasul opinion also asserts that Eisentrager was

based upon an earlier decision requiring the petitioner’s

presence in the federal judicial district where he sued.

According to Justice Stevens, this earlier decision, Ahrens

v. Clark,16 and Eisentrager were effectively overruled by a

later case: Braden v. 30th Judicial Circuit District of KY.17

Ahrens involved a habeas petition by a number of Germans

being detained at Ellis Island, New York for deportation.

The Court there interpreted the habeas statute to require

that the petition be brought in the judicial district of the

petitioner’s confinement.18  It accordingly dismissed the

petition brought in the District of Columbia by petitioners

detained in the state of New York.  The Eisentrager Court

relied upon Ahrens.  The Rasul majority concludes that the

decision in Ahrens, and therefore that in Eisentrager, was

overturned in Braden.  Braden did not concern foreign

nationals held outside of the United States, but an American

being prosecuted by Kentucky who found himself locked

up in Alabama.  The Court held that since it was really

Kentucky’s detainer that was holding him, and Alabama was

acting as Kentucky’s agent, he could bring his petition in

Kentucky. Justice Stevens, nonetheless, cites the language

from the Braden opinion, stating that “the prisoner’s

presence within the territorial jurisdictions of the district

court is not ‘an invariable prerequisite’ to the exercise of

district court jurisdiction under the federal habeas statute.”19

The new doctrine which the Rasul Court finds to have been

handed down in Braden is that any district has habeas

jurisdiction in favor of any petitioner provided that “‘the

custodian can be reached by service of process.’”20  The

Rasul majority summarizes its holding as follows:

In the end, the answer to the question presented

is clear. Petitioners contend that they are being

held in federal custody in violation of the laws

of the United States.  No party questions the

District Court’s jurisdiction over petitioners’

custodians. . .Section 2241, by its terms, requires

no more.21

Although the aspects of the Rasul holding discussed

thus far would seem to render the territorial status of

Guantanamo Bay irrelevant, the Court in the final portion of

its majority opinion takes the trouble to argue that

Guantanamo is for all practical purposes part of the United

States.  The Court addresses the issue of “extraterritoriality,”

observing:

Whatever traction the presumption against

extraterritoriality might have in other contexts,

it certainly has no application to the operation

of the habeas statute with respect to persons

detained in “the territorial jurisdiction” of the

United States. . . .  By the express terms of its

agreements with Cuba, the United States

exercises “complete jurisdiction and control”

over the Guantanamo Bay naval base, and may

continue to exercise such control permanently

if it so chooses. . . .  Respondents themselves

concede that the habeas statute would create

federal court jurisdiction over the claims of an

American citizen held at the base. . . .

Considering that the statute draws no distinction

between Americans and aliens held in federal

custody, there is little reason to think that

Congress intended the geographical coverage

of the statute to vary depending on the

detainee’s citizenship. Aliens held at the base,

no less than American citizens, are entitled to

invoke the federal court’s authority under

Section 2241.22
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The Court is certainly correct that aliens on U.S. soil are
entitled to the benefit of the habeas statute and the rest of
due process.23  Even an illegal alien, confined in the United
States upon conviction of murder and robbery, can obtain
review of his conviction and sentence.  But does Rasul say
that aliens held by the United States on foreign territory
may bring habeas petitions in U.S District Court or not?

There is a growing body of academic literature
suggesting that “territoriality” should not be a limit on legal
jurisdiction.24  As expressed by one author, “If we do cherish
constitutional freedoms, if we do think that constitutional
rights are in some normative sense right, it is surprising that
the accident of geography should control the ability to
invoke them.”  For, “[w]hy should governmental action
repugnant to our deepest values become anodyne merely
because it occurs outside our borders?”25   It is further argued
that the activities of nations outside of their borders should
not occur in a legal “black hole.”  Human rights standards,
in other words, should apply to anything a nation does
overseas, no matter to whom it does it.26  But surely a
distinction needs to be made between human rights
standards imposed by international conventions and treaties,
and the strictures of American statutory law.27  No one
doubted that the Geneva Convention applied to Axis
prisoners captured in World War II (despite the utter
indifference to its provisions on the part of the Japanese),
but that didn’t mean that they could bring habeas petitions
in American courts.  American law, in general, only extends
over America, or over Americans.  No one denies that
American citizens abroad retain their constitutional rights
against the United States—that much was conceded by the
Government in Rasul and by Justice Scalia in dissent.  But
extending the protection of the U.S. Constitution to alien
enemy combatants would appear to be something else.  That
is where Rasul takes us.

The Rasul majority completely rejects the idea that
the status of habeas petitioners as aliens in military custody
should pose any barrier to their seeking relief in American
courts.  They observe, “nothing in Eisentrager or in any of
our other cases categorically excludes aliens detained in
military custody outside the United States from the ‘privilege
of litigation’ in U.S. courts.”28   The Court cites in support of
this proposition a case dealing with the right of alien citizens
in time of peace to bring law suits in American courts,29 as
well as the U.S. Code section allowing actions for torts
“committed in violation of the law of nations or a Treaty of
the United States.”30  Justice Stevens concludes by stating,
“the fact that the petitioners in these cases are being held in
military custody is immaterial to the question of the district
court’s jurisdiction of their nonhabeas statutory claims.”31

The implication seems to be that their status is not material
to their habeas statutory claims.  If this is truly the holding
in Rasul, then any prisoner held by American soldiers in a
makeshift stockade anywhere abroad may, subject to the
mechanical details of obtaining counsel and serving a writ,
sue for his freedom in an American federal court.

III. Justice Kennedy’s Concurrence
Justice Kennedy agrees with the dissent and disagrees

with the majority about Braden having overruled Eisentrager
and Ahrens.  He believes that Eisentrager indeed governs
this case and has not been modified by subsequent
decisions.  He distinguishes Eisentrager from Rasul in much
the same way as does the majority, however.  Guantanamo
Bay, unlike Landsberg Prison, is American territory.
Furthermore, the petitioners in Eisentrager had been tried,
convicted, and sentenced to a fixed term of years, while the
Rasul petitioners were being held “indefinitely.”  Kennedy
attaches particular importance to the circumstance of
detention without trial:

Indefinite detention without trial or other
proceeding presents altogether different
considerations. It allows friends and foes alike
to remain in detention.  It suggests a weaker
case of military necessity and a much greater
alignment with the traditional function of habeas
corpus.  Perhaps where detainees are taken from
a zone of hostilities, detention without
proceedings or trial would be justified by military
necessity for a matter of weeks; but as the period
of detention stretches from months to years,
the case for continued detention to meet military
exigencies becomes weaker.32

Justice Kennedy seems to regard the length of time of
confinement as critical, no matter what the progress of the
conflict in which the prisoners were taken.  Doesn’t “the
case for continued detention to meet military exigencies”
depend to some extent on how things are going on the
battlefield?  The possibility that prisoners captured in war
will return to being enemy combatants and will have to be
captured again or killed generally means that they are held
throughout the duration of the conflict.  Certainly, there was
no limitation upon the time for which American prisoners of
war were held in North Vietnam.  Justice Kennedy almost
seems to have in mind the example of 1941-45.  Under this
historical model you go through a brief initial period of
danger, win some crucial victories, see the tide turn, and
emerge triumphant in less than four years.  But the outcome
of the Second World War was not a foregone conclusion in
1941, and there was no thought of releasing German,
Japanese, and Italian prisoners of war until peace was
concluded.   Thousands of them were, in fact, held in prisoner
of war camps within the continental United States, without
the slightest possibility of suing for their release.  To repeat,
they were not like the petitioners in Eisentrager, who were
tried as criminals after the War.   The detainees at Guantanamo
Bay, whether they are viewed as prisoners of war, subject to
the protections of the Geneva Convention, or as illegal
combatants, not subject to those protections, were captured
as participants in the battlefield conflict.  That conflict is
still very much active and the significance of affording them
judicial means to achieve release is obviously far greater
than it would be if the conflict were over.  This is, in large
measure, the substance of Justice Scalia’s dissent.
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IV. The Dissent
Justice Scalia notes that the Constitution does not

confer jurisdiction in this case and that the supposed basis
for the majority ruling is the habeas statute itself.  Scalia
cites the applicable language from it,33 pointing out that it
seems to require the petitioner’s detention within the
territorial jurisdiction of some district court. Scalia notes:

No matter to whom the writ is directed, custodian
or detainee, the statute could not be clearer that
a necessary requirement for issuing the writ is
that some federal court have territorial
jurisdiction over the detainee.  Here, as the Court
allows. . .the Guantanamo Bay detainees are not
located within the territorial jurisdiction of any
federal district court.  One would think that is
the end of this case.34

Scalia traces the jurisprudence on this matter from Ahrens
to Eisentrager to Braden.  In short, Scalia points out that
Ahrens involved  detainees held within one jurisdiction (Ellis
Island, New York), who decided to bring their petition in
another jurisdiction (the District of Columbia).  They were
unsuccessful, but the Ahrens Court reserved the question
of what rights a petitioner would have who was not confined
within the jurisdiction of any federal court.  Then came
Eisentrager, which Scalia contends settled that question
once and for all.  The Court of Appeals in Eisentrager held
that the habeas statute should be interpreted as conferring
a right upon the absent petitioners, in order to preserve the
statute’s constitutionality.  The Supreme Court, reversing
the Court of Appeals, ruled on the federal statute as much as
on the Constitution, Scalia argues:

A conclusion of no constitutionally conferred
right would obviously not support reversal of a
judgment that rested upon a statutorily
conferred right.  An absence of a right to a writ
under the clear wording of the habeas statute is
what the Eisentrager opinion held: “nothing in
the text of the Constitution extends such a right,
nor does anything in our statutes.” 339 U.S. at
768 (emphasis added). “[T]hese prisoners at no
relevant time were within any territory over which
the United States is sovereign and the scenes
of their offense, their capture, their trial, and their
punishment were all beyond the territorial
jurisdiction of any court of the United States
. . . .(original emphasis).35

Scalia rejects the argument that Braden overruled
Ahrens and thereby Eisentrager.  His essential point is that
Braden involved a petitioner confined within the jurisdiction
of a federal district court within the United States.  The
petitioner in Braden was being prosecuted in Kentucky and
had been captured in Alabama.  The Court held that the
custodial state, Alabama, was effectively acting as an agent
for Kentucky and that the habeas petition could be brought
properly in Kentucky, the state with which Braden really

had his dispute.  This, Scalia argues, hardly justifies allowing
petitioners confined within the jurisdiction of no federal
district court, petitioners who never were in such a
jurisdiction, simply to choose at will any federal district in
the United States and bring a habeas petition challenging
their confinement.  The Braden decision, which (Scalia
maintains) overruled neither Ahrens nor Eisentrager, is
predicated upon the inconvenience of transporting all of
the court records and witnesses from the state in which the
petitioner is being prosecuted to the state in which he is
actually confined.  The most that Braden and the litigants in
Rasul acknowledge is the right to habeas relief extending to
United States citizens abroad.  This, Scalia says, is not justified
by the habeas statute but is perhaps justified as a matter of
constitutional right.36

The majority holding, according to Scalia, represents
the most inconvenient and indeed reckless impairment of
the war effort.  Scalia observes that “in abandoning the
venerable statutory line drawn in Eisentrager, the Court
boldly extends the scope of the habeas statute to the four
corners of the earth.”  He bases this upon the majority’s
assertion, made more than once, that the critical factor in
determining the availability of habeas relief is the presence
of the custodian within a federal district court’s jurisdiction.
Since the custodian in the case of any military detention is
the government of the United States of America, habeas
relief presumably would be available to any military
prisoner held by American forces anywhere in the world.
Scalia contrasts the attitude of “today’s carefree Court”
with the “dire warning of a more circumspect Court in
Eisentrager.” He quotes a salient paragraph from the
Eisentrager opinion in which the Court notes the grave
threat to the Executive’s prosecution of a war that the
availability of habeas relief to military prisoners would
pose.37

Scalia’s reply to the majority’s point that Guantanamo
Bay is part of the United States is, first of all, to observe that
the issue is irrelevant.  That is, it is irrelevant assuming the
majority means what it says when it finds the presence of
the petitioners’ custodian within the jurisdiction of a federal
court to be the controlling factor.  Scalia, in any case, argues
that the Court’s view of Guantanamo Bay makes no sense.
To say that Guantanamo Bay is part of the United States for
all legal purposes would be to say that the inmates could
sue their captors for damages caused by illegal search and
seizure pursuant to the celebrated Supreme Court decision
conferring such a right.38  Scalia also points out that the
lease agreement with Cuba preserved that country’s “ultimate
sovereignty” over Guantanamo.  Consequently, the United
States retains “complete jurisdiction and control,” but not
sovereignty, and therefore Guantanamo is no different in
jurisdictional status from areas of Iraq and Afghanistan
occupied by American forces or than Landsburg Prison in
Germany.39  Scalia then goes through the other authorities
cited by the majority, many of them predicated upon English
decisions, to show that, in reality, they involved the
application of the writ in areas over which the monarch was
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deemed to be sovereign and in which the petitioners were
subjects (i.e., citizens).40  Where the Court lacks territorial
jurisdiction over the detained petitioners, citizenship, Scalia
contends, is the indispensable substitute.

V. The Progeny of Rasul thus Far
Rasul has had an immediate and dramatic impact on

the course of litigation by detainees.41  There have been,
first of all, a number of cases in which Guantanamo detainees
seek to enjoin the government from moving them out of
Guantanamo to other countries.42  It seems that Rasul
encouraged, though it certainly did not begin, the
government’s removal of prisoners to other countries (the
practice known as “rendition”).  There was also the decision
of one D.C. District Court Judge holding not only that the
Guantanamo detainees were entitled to due process but that
the existing Combatant Status Review Tribunal, specifically
set up to address judicial concerns about detention
procedures, violates their rights.43

Rasul, together with the uproar over the treatment of
prisoners at Abu Ghraib in Iraq, predictably will affect the
scope of interrogation methods used in such detention
facilities as Guantanamo Bay.  To the extent that prisoners
have access to U.S. district courts in order to challenge the
very basis of their confinement, they presumably will also
be able to challenge the methods of interrogation used
against them.  What impact this will have upon the
prosecution of the War on Terror, in which intelligence
obviously is at a premium, one can only imagine.

VI. Due Process and War
Political philosophy distinguishes the state of war from

that of civil society, in which law applies.  It wrestles with
the question of how law can apply in a time of war when
contending parties (sovereignties) are not governed by any
common authority.44

        One commentator observes:

In the Western tradition, the State has a duty to
protect individual rights by virtue of a contract
that the members of its community have entered
. . . .  One traditional basis on which the
community has been understood is in terms of
nationality. Contractual theories, by definition,
do not address requirements of justice arising
in the context of the interaction between the
community (and its officials) and individuals
who do not belong to it.  When “belonging” is
defined according to nationality, foreigners are
left outside the frame.  Thus Locke excludes
foreigners from the social contract and the
protection of citizenship rights: “foreigners, by
living all their lives under another government,
and enjoying the privileges and protection of it,
though they are bound, even in conscience, to
submit to its administration, as far forth as any

denison; yet do not thereby come to be subjects
or members of that common-wealth.”45

This analysis, of course, portrays Lockean social contract
theory as an exercise in xenophobia and chauvinism.  In
fact, Locke says merely that the alien, not having entered
into the social contract, is not bound by its terms (the nation’s
laws) and may be punished or destroyed only by the Law of
Nature which gives everyone the right to preserve himself
against attackers.46  The civil law, in this light, does not
apply to wartime antagonists, but the right of self-
preservation against attackers does.

The Rasul issue is, as stated above, also one of
citizenship—its meaning and significance.  The majority, in
effect, says that in the context of military detention and
habeas corpus, the alien detainee has as much right as the
citizen.  But Scalia argues that such authorities as Blackstone
make citizenship (or the status of royal subject) a prerequisite
to such relief.  And Blackstone does maintain that alien
enemies have no rights in time of war:

When I mention these rights of an alien, I must
be understood of alien friends only, or such
whose countries are in peace with ours; for alien
enemies have no rights, no privileges unless by
the King’s special favor, during the time of war.47

The Ciceronian maxim, “inter arma silent leges” (in
time of war the laws are silent)48 reflects the foregoing.  That
phrase, obviously, is nothing that an American court can or
should adopt (although it is adduced by Churchill in
justifying an Anglo-Soviet operation to eliminate a pro-
fascist regime in Iran in 1941).49  It does form the beginning
of Kant’s analysis of war, though he goes on to lay down
standards for its civilized prosecution.  It is indeed stipulated
that in a just war, all that is necessary to prevail is allowed.50

The international norms of war, devised in the modern
world undoubtedly in part as a result of Kant’s influence,
are intended to avoid recourse to Cicero’s principle.  Nations
agree to limit their belligerent acts and to act humanely
towards prisoners.  They may even adhere to those
agreements without reciprocity—clearly no antagonist of
the United States in the present conflict will ever comply
with the rules of war.51  But that is altogether different from
supposing that the standards and methodology of
jurisprudence are the same as those of war.  In simplest
terms, criminal justice is backward looking—it seeks to
determine what happened, and accordingly to condemn or
to vindicate.  War-making, including the taking of prisoners
is of necessity forward looking—it seeks to bring about a
result: victory.52  Adjudicating the individual cases of
battlefield prisoners is obstructive of that result, if prisoners
are to be taken at all.

*  Peter Nichols is a member of the New York Bar and a
former Manhattan District Attorney.  He has taught as an
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UNDERSTANDING THE NEWLY-REFINED ROLE OF CUSTOMARY INTERNATIONAL

LAW IN U.S. COURTS
BY VINCENT J. VITKOWSKY*

I.  Introduction

There is much controversy concerning the role of

international and foreign legal sources in U.S. courts.

Although in some contexts this subject can seem abstract, it

becomes very concrete when the international source

involves “customary international law,” which is considered

to be part of the Law of Nations.  Customary international

law can provide the basis for a federal cause of action where

Congress has not created one.  Understanding why and

how this occurs requires analysis of the U.S. Constitution,

federal statutes, and a series of key decisions, most notably

the 2004 U.S. Supreme Court decision in Sosa v. Alvarez-

Machain.1  This article will present the essential framework

of analysis and identify the key open issues.

II.  What is Customary International Law?

The Law of Nations consists of (1) certain treaties

and (2) customary international law.  Customary international

law is defined as (a) a widespread and uniform practice

among nations that has ripened into a customary norm,

(b) that nations follow out of a sense of legal obligation

(“opino juris siv necessitatis”).

To become a custom, a practice must have the

widespread, but not necessarily universal support of nations

concerned with the issue, and must usually have continued

long enough to give rise to at least an inference of recognition

and acquiescence.  Interim rules become customary

international law once a large enough number of nations

having an interest in them act in accordance with the rules.2

The assent of a nation is inferred by silence, except as to

“consistent objectors.”

There is a special category of customary international

law,  jus congens or “compelling law,” which is considered

to consist of peremptory norms.  The argument is that no

nation is permitted to act contrary to those norms, whether

or not it has acquiesced.  This category can have real effect

in U.S. courts.

III.  Constitutional and Statutory Background

Article I, § 8 contains the only express reference to

the Law of Nations in the Constitution.  It gives Congress

the power to “define and punish Piracies and Felonies

committed on the high seas, and Offences against the Law

of Nations.”

Article VI, cl 2, the “Supremacy Clause,” explicitly

mentions Treaties, but it does not mention any other aspects

of the Law of Nations:

The Constitution, and the Laws of the United

States which shall be made in pursuance thereof;

and all Treaties made, or which shall be made,

under the Authority of the United States, shall

be the supreme Law of the Land; and the Judges

in every State shall be bound thereby, anything

in the Constitution or Laws of any State to the

contrary notwithstanding.

Article III, § 2, cl 1, dealing with Original Jurisdiction,

also mentions Treaties, but not other aspects of the Law of

Nations:

The judicial Power shall extend to all Cases, in

Law and Equity, arising under this Constitution,

the Laws of the United States, and Treaties

made, or which shall be made, under their

Authority; to all Cases affecting Ambassadors,

other public Ministers and Consuls; to all Cases

of admiralty and maritime Jurisdiction; to

Controversies to which the United States shall

be a Party; to Controversies between two or

more States; between a State and Citizens of

another State; between Citizens of different

States; between Citizens of the same State

claiming Lands under Grants of different States,

and between a State, or the Citizens thereof, and

foreign States, Citizens or Subjects.

Questions have arisen concerning the extent to which

the phrase “the Laws of the United States which shall be

made in pursuance [of the Constitution],” as used in the

Supremacy Clause, and the phrase “the Laws of the United

States,” as used in the Original Jurisdiction Clause, include

aspects of the Law of Nations.

The judicial power is given effect in two statutes that

have been argued to implicate customary international law.

First, the Federal Question statute3 provides as follows:

The district courts shall have original jurisdiction

of all civil actions arising under the Constitution,

laws, or treaties of the United States.

A critical testing ground for customary international

law in the U.S. courts has been the Alien Tort Statute4 (ATS),

which provides as follows:

Alien’s action for tort

The district courts shall have original jurisdiction

of any civil action by an alien for a tort only,

committed in violation of the law of nations or a

treaty of the United States.
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IV.  The Status of Customary International Law in U.S.
Courts

Historically, the Law of Nations was regarded to a part
of “federal common law,” which consists of federal rules of
decision applied by courts in the absence of express
constitutional or statutory direction.  The scope of federal
common law was famously reduced by Erie Railroad Co. v.
Tompkins, which held “there is no federal general common
law.”5  Despite the sweep of this statement, Erie in fact left
some categories of federal common law permissible “on
issues of national concern.”

This gave rise to questions concerning the status of
customary international law in the post-Erie order.  Under
one interpretation, following Erie, a federal court could not
apply customary international law in the absence of express
statutory authorization to do so.  As discussed below, Sosa
rejected this interpretation.

Under another interpretation, customary international
law became part of the new federal common law.  This
interpretation would support the conclusion that customary
international law is incorporated into “Laws of the United
States” as used in Article III, cl 1.  If it is, this could support
the view that it falls within federal court’s subject matter
jurisdiction, so that the presence of a customary international
law issue gives rise to (1) federal question “arising under”
jurisdiction, and (2) Supreme Court jurisdiction on review of
state court decisions.  This is the position taken by the
Restatement (Third) of Foreign Relations Law (1987)
(Restatement), § 111.

Moreover, under Article VI, the Supremacy Clause,
customary international law would preempt inconsistent
state law.  This, too, is the view taken by the Restatement,
and it reflects a cognitive disconnect between international
academic theoreticians and the practicing bar and bench.
Consider whether a claim that state death penalty statutes
were superceded by contrary customary international law
would pass the proverbial “red-face test” of effective
advocacy.

V.  Key Case Law Before Sosa
      Customary international law has especially important
implications in suits brought in U.S. courts under the ATS.
The ATS was largely unused between its enactment in 1789
and 1980, but took on dramatic new life in the Second Circuit
decision in Filartiga v. Pena-Irala.6  This was an action
between two citizens of Paraguay alleging that defendant,
acting under color of state authority, caused the death of
plaintiff’s son by the use of torture.  The Second Circuit
allowed the case to proceed, concluding that it had subject
matter jurisdiction because a suit for violation of customary
international law “arises under” federal law for purposes of
Article III.  The Court reasoned that “The constitutional
basis for [the ATS] is the law of nations, which has always
been part of the federal common law.”7  The Court recognized
that its reasoning might also sustain jurisdiction under the

general Federal Question statute, but expressly rested its
decision on the ATS.8

The Second Circuit also held that customary
international law prohibited state-sponsored torture.  This
conclusion was not based on state practice, because the
Court recognized that many nations engage in torture.
Rather, the Court referred to various “soft” sources including
(1) the U.N. Charter, (2) the U.N. General Assembly Universal
Declaration of Human Rights, (3) the U.N. General Assembly
Torture Declaration, (4) several human rights treaties, (5) the
writings of jurists, and (6) a survey showing that torture
was prohibited, expressly or implicitly, by the constitutions
of over fifty-five nations.  As addressed below, the weight
accorded such soft sources has been significantly reduced
by Sosa.

But Filartiga missed a far more fundamental point.
The Federal Question statute and the ATS are each
Congressional grants of jurisdiction to the federal courts.
But they do not in themselves establish private causes of
action.  That is, they only confer jurisdiction to adjudicate
causes of action that arise from other sources.  Unless
another statute establishes such a cause of action, the courts
must infer one from another source, such as customary
international law.

This important distinction was addressed by the D.C.
Circuit in Tel Oren v. Libyan Arab Republic.9  Plaintiffs were
survivors and representatives of persons murdered in an
armed terrorist attack on a civilian bus in Israel.  Plaintiffs
alleged multiple tortious acts in violation of the law of nations,
treaties, the criminal law of the U.S., and common law.  Both
Federal Question statute and the ATS were alleged to give
rise to jurisdiction.  The D.C. Circuit concluded that there
was no subject matter jurisdiction under either statute.  The
unanimous decision was derived from three separate
opinions, and Judge Bork’s was notable for its intellectual
rigor and coherence.  He wrote that “the Second Circuit in
Filartiga assumed that Congress’ grant of jurisdiction also
created a cause of action.  That seems fundamentally wrong
and certain to produce pernicious results.”10  Judge Bork
concluded that no body of law expressly granted a cause of
action, and he declined to infer one.  He noted that to do so
“would present grave separation of powers problems,”11

but based his conclusion on the grounds that there was
insufficient international consensus to establish that
customary principles of international law had been violated.

VI.  Sosa v. Alvarez-Machain
The scope of principles that might constitute

customary international law affording a private cause of
action under the ATS was narrowed and refined by Sosa v.
Alvarez-Machain.12  There, the U.S. Supreme Court left open
the possibility that new principles of customary international
law might emerge.  But the Court took pains to urge judicial
restraint, and gave strong indications that courts should
limit rather than increase the emergence of such new
principles.



E n g a g e  Volume 7, Issue 1 113

The claim in Sosa was brought by a Mexican doctor,

Alvarez, who was believed to be implicated in the torture

and murder of an agent of the Drug Enforcement

Administration.  Alvarez was abducted in Mexico by

Mexicans who brought him to Texas, where he was turned

over to federal officers.  He was ultimately acquitted, and

then brought an action against, inter alia, one of his

abductors under the ATS, alleging a violation of the Law of

Nations.

The Supreme Court dismissed.  Its precise holding

was that a single illegal detention of less than a day, followed

by the transfer of custody to lawful authorities and a prompt

arraignment, violated no norm of customary international

law so well defined as to support the creation of a federal

remedy.13

The Court confirmed the view that the ATS was only

jurisdictional, i.e. it did not in itself create a new cause of

action for torts in violation of the Law of Nations.  But the

Court rejected the argument that a cause of action could

only arise by a further statute expressly creating it.  Rather,

it wrote that: “We think that at the time of enactment, the

jurisdiction enabled federal courts to hear claims in a very

limited category defined by the law of nations and recognized

as common law.”14  After reviewing that category, the Court

concluded as follows:  “The jurisdictional grant is best read

as having been enacted on the understanding that the

common law would provide a cause of action for the modest

number of international law violations with a potential for

personal liability at the time.”15

The Court expressly assumed that because Congress

has not precluded federal courts from recognizing a claim

under the customary international law of nations as an

element of common law, the federal courts had that authority.16

For the purposes of the ATS, the Court set the following

standard for any new principles which would provide a cause

of action:

[W]e think courts should require any claim based

on the present-day law of nations to rest on a

norm of international character accepted by the

civilized world and defined with a specificity

comparable to the features of the 18th-century

paradigms we have recognized.17

The Court identified the “18th-century paradigms” as

offenses against diplomats, violations of safe conduct, and

piracy.

Thus, as the Court put it, “the door is still ajar subject

to vigilant doorkeeping, and thus open to a narrow class of

international norms today.”18

The Court then examined the current state of

customary international law and concluded that it includes

no “general prohibition against ‘arbitrary’ detention defined

as officially sanctioned action exceeding positive

authorization to detain under the domestic law of some

government, regardless of the circumstances.”19

Several aspects of the opinion provided guidance on

other open questions, and generally direct courts toward a

restricted approach.  First, the Court expressed a measure of

deference to the Executive Branch, stating that “there is a

strong argument that federal courts should give serious

weight to the Executive Branch’s view of the case’s impact

on foreign policy.”20

Further, the Court found that two widely-cited sources

of soft authority did not meet the standard set in the opinion

for identifying controlling customary international law.  First,

the Court concluded that the U.N. Universal Declaration of

Human Rights does not of its own force impose obligations

as a matter of international law.  Next, the Court concluded

that the U.N. International Covenant of Civil and Political

Rights did not establish a rule of law, because the U.S. ratified

it “on the express understanding that it was not self-executing

and thus did not itself create obligations binding in the

federal courts.”21  This approach should discourage lower

courts from relying on other soft sources of customary

international law.

Finally, the Court strongly suggested that the presence

of customary international law issues would not provide an

independent basis for federal question jurisdiction.  It wrote

that “Our position does not. . .imply. . .that the grant of

federal question jurisdiction [in 28 U.S.C. § 1331] would be

equally good for our purposes as [the ATS].”22

VII.  Issues After Sosa

The chief consequence of Sosa is that unless Congress

prohibits the courts from utilizing customary international

law as a form of the Law of Nations, giving substantive

rights to litigants in U.S. courts, the practice will continue.

The opinion leaves scope for further litigation on many

issues.  Notably, it remains to be seen which additional

principles of customary international law, if any, will meet

the test established by Sosa for the purpose of the ATS.

Future cases will present issues concerning the use

of customary international law under statutes other than the

ATS, and perhaps under the Constitution.  Other cases will

present issues concerning which branch of government has

the authority to issue binding interpretations of customary

international law.  In the absence of Congressional action,

what weight is to be given to interpretations by the Executive

Branch?

Finally, it is widely accepted that a new federal statute

would take precedence over a principle of customary

international law.  But issues may arise concerning the

precedence of a federal statute that pre-dated the emergence

of a new custom.
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LABOR AND EMPLOYMENT LAW
UNIONS AND NATIONAL SECURITY: DOES THE NLRB HAVE JURISDICTION OVER

PRIVATELY-EMPLOYED AIRPORT SCREENERS?  SHOULD IT DECLINE TO EXERCISE

JURISDICTION?
BY JOHN R. MARTIN*

I.  Introduction
After the September 11, 2001 attacks, Congress felt so

strongly about airport and airline security that it created a federal
agency—the Transportation Security Administration (TSA)—to
be in charge of airport screening.  All airport screeners must be
TSA employees, with the exception of a pilot program operating
in five airports where private companies provide the screeners.1

In January 2003, the head of TSA issued a directive forbidding
unions from obtaining monopoly-bargaining power over airport
screeners, citing national security concerns.

One of the five airports in the pilot program is the Kansas
City International Airport.  A union—the International Union,
Security, Police & Fire Professionals—recently petitioned the
National Labor Relations Board (NLRB) to be certified as the
exclusive bargaining representative for private airport screeners
there.2  The NLRB regional director granted the union’s petition
and conducted a certification election.  Before the results of the
election were certified, the NLRB granted the employer’s request
to review the regional director’s decision to exercise jurisdiction.
Firstline Transp. Sec., Inc. (Int’l Union, Sec., Police & Fire Prof’ls),
Case 17-RC-12354, 2005 WL 1564866 (NLRB June 30, 2005)
(order granting review).

The NLRB must decide whether it has jurisdiction over
private airport screeners and, if so, whether it will exercise
jurisdiction over the screeners and certify the union as the exclusive
representative (if the union wins the certification election).  Because
monopoly bargaining for TSA-employed screeners is not permitted
due to national security concerns, it would be anomalous, and
illogical, to permit monopoly bargaining by a union that represents
private screeners who perform the same functions as TSA-
employed screeners.

The union has no doubt about the importance of this case
for the entire airport security industry.  Robert D. Novak reported
in a recent column: “Steve Maritas, director of organizing for the
Security, Police and Fire Professionals, has said the NLRB ruling
regarding the baggage screeners ‘could really change a whole
industry’ and open the door for ‘more national security workers to
unionize.’”3

II.  Background
A.  Aviation and Transportation Security Act
In November 2001, Congress passed the Aviation and

Transportation Security Act (ATSA), which created the
Transportation Security Administration within the Department of
Transportation.4  The head of TSA was called the “Under Secretary
of Transportation for Security.”  The Under Secretary is
“responsible for day-to-day Federal security screening operations

for passenger air transportation and interstate air transportation;”
is to “develop standards for the hiring and retention of security
screening personnel;” is to “train and test security screening
personnel;” and is “responsible for hiring and training personnel to
provide security screening at all airports in the United States.”5

In addition to the screeners employed by TSA, Congress
directed the Under Secretary to create a pilot program for screening
personnel employed by private screening companies.6   The private
screening personnel must meet all the requirements applicable to
TSA-employed screeners.7  The compensation level of private
screeners must at least equal that of TSA-employed screeners.8

Federal government supervisors must oversee all screening by
private screeners.9

Legislative history suggests that Congress intended TSA-
employed screeners and privately-employed screeners to be treated
the same.  The House bill directed the TSA to assume total
responsibility over airport security screening,10 but did not mandate
that screeners be federal employees.  All screening would be
“supervised by uniformed Federal personnel” of the TSA.11  The
Under Secretary would “deputize. . .all airport screening personnel
as Federal transportation security agents.”12

The Senate passed a companion bill on October 11, 2001.13

In this bill, federal employees must carry out all airport screening
duties, under the supervision of the Attorney General.14

When the Senate bill was sent to the House, the House
struck all language that required screeners to be federal employees.15

The House also inserted language permitting screeners to be
employed by private employers.16

The House-Senate conference committee considered the
Senate bill and the House amendments.17  The committee agreed
that the federal government would be responsible for airport
screening.18  On the issue of privately-employed screeners, the
committee reached a compromise that would permit private
screeners so long as they worked under the supervision of the
TSA.19

The ATSA became law on November 19, 2001, providing
for TSA-employed screeners while permitting the use of private
screeners under certain conditions.  The compromise between the
House and Senate allowing for private screeners provides no basis
to think that Congress intended to permit monopoly bargaining
power over private screeners while TSA-employed screeners could
not be unionized.  All screeners do the same job under TSA’s
supervision.  All screeners carry out security functions.
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B.  TSA manages, supervises, and controls private screeners.
The Under Secretary chose Kansas City International

Airport (MCI) as one of the five airports for the pilot program.20

Firstline Transportation Security, Inc. (Firstline) was the screening
company chosen to provide screeners to TSA at MCI.21  TSA
directs Firstline’s screeners, and the screeners are subject to TSA’s
policies and guidelines.22  TSA must certify that each screener
applicant meets TSA standards before the applicant is offered
employment by TSA.23

Every newly hired screener goes through a training process
administered by “TAIs”—trainers who are certified by TSA.24

TSA training managers observe and oversee the training process.25

If the new employee passes the training process, TSA certifies him
or her.26  TSA managers control, supervise, and oversee private
security screeners as the screeners perform their passenger and
baggage screening functions.27  TSA uses Firstline’s workforce at
TSA’s discretion.28  TSA sets the pay range for Firstline’s
employees.29  TSA provides and repairs the equipment used by
Firstline’s employees in passenger and baggage handling.30

C. The Under Secretary denied monopoly-bargaining
power.

On January 8, 2003, the Under Secretary issued a
memorandum denying unions monopoly-bargaining power over
airport screeners.31  The memorandum reads in full:

By virtue of the authority vested in the Under
Secretary of Transportation for Security in Section
111(d) of the Aviation and Transportation Security
Act, Pub. Law No. 107-71, 49 U.S.C. § 44935 Note
(2001), I hereby determine that individuals carrying
out the security screening function under section
44901 of Title 49, United States Code, in light of
their critical national security responsibilities, shall
not, as a term or condition of their employment, be
entitled to engage in collective bargaining or be
represented for the purpose of engaging in such
bargaining by any representative or organization.
(emphasis added)

The Federal Labor Relations Authority upheld the Under Secretary’s
directive, concluding that the ATSA “leaves unfettered discretion
to the Under Secretary to determine the terms and conditions of
employment for screener personnel in the TSA.”32

III.  The NLRB has no jurisdiction over private screeners.
When the Under Secretary issued the directive in 2003,

there were approximately 55,600 screeners employed by TSA
serving over 400 U.S. airports.33  The pilot program using private
screeners at MCI and four other airports began in the fall of 2002.34

The Under Secretary was well aware of these private screeners,
yet his memorandum uses language as broad as possible, covering
all “individuals” engaged in screening.  He did not use the term
“federal employees,” which would exclude private screeners.  Using
the authority given to the Under Secretary by ATSA, he prohibited
monopoly bargaining power over private screeners, both federally
employed and privately employed.  The NLRB therefore has no
jurisdiction over private screeners.

One could argue that the Under Secretary had no authority
under the ATSA to forbid unionization of private screeners.  The
Under Secretary based his authority on a provision of the ATSA
that granted him authority to “employ, appoint, discipline,
terminate, and fix the compensation, terms, and conditions of
employment of Federal service for such a number of individuals as
the Under Secretary determines to be necessary to carry out the
screening functions.”35  Can private screeners be in “Federal
service,” or can only federal employees be in “Federal service?”

Reading the ATSA as a whole, it is clear that Congress
intended TSA-employed screeners and private screeners to be
treated identically, including with regard to monopoly bargaining.
They do exactly the same jobs, under the direct control and
supervision of TSA managers.  They are both in “Federal service,”
since the federal government took over airport screening as its
responsibility.  Congress directed the Under Secretary to “provide
for the screening of all passengers and property” in the United
States.36

The Under Secretary is given broad discretion in overseeing
the “personnel management system” of TSA.37  The Conference
Report on the bill states: “The Conferees recognize that, in order
to ensure that Federal screeners are able to provide the best security
possible, the Secretary must be given wide latitude to determine
the terms of employment of screeners.”38  The Conference Report
thus treats all screeners as “Federal screeners.”  It would make no
sense to give the Under Secretary broad powers over personnel—
sufficient power in fact to forbid unionization—and yet not give
him the same powers over private screeners.

Strangely, TSA submitted a statement to the NLRB claiming
that the January 8, 2003 ban on monopoly bargaining did not
apply to private screeners.39  TSA took no position as to whether
the NLRB has jurisdiction over private screeners, or whether the
NLRB should decline to exercise jurisdiction.  TSA gave no
explanation or argument as to why the ban on monopoly bargaining
did not apply to private screeners.  Why TSA took this position is
a mystery.  Here is one guess: TSA believes that public-sector
unions will pressure Congress and TSA into explicitly permitting
monopoly bargaining power over  TSA-employed screeners.  TSA
does not want to further anger unions by opposing unionization of
private screeners, when it is, in TSA’s view, inevitable that TSA
will eventually have to deal with the American Federation of
Government Employees or some other union.

IV.  If the NLRB decides it could assert jurisdiction, it should
decline to do so.

The NLRB has broad discretion whether to exercise
jurisdiction over a case.  The Supreme Court has written:

Even when the effect of activities on interstate
commerce is sufficient to enable the Board to take
jurisdiction of a complaint, the Board sometimes
properly declines to do so, stating that the policies
of the Act would not be effectuated by its assertion
of jurisdiction in that case.40
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A.  Exercising jurisdiction will damage national security.

TSA’s mission is “to prevent terrorist attacks within the

United States” and “reduce the vulnerability of the United States

to terrorism.”41  The legislative history of the ATSA makes clear

that national security was the reason Congress created the

Transportation Security Administration.42  The Under Secretary

determined that airport screeners should not be subject to monopoly

bargaining “in light of their critical national security

responsibilities.”43

The “national security responsibilities” of  TSA-employed

screeners and private screeners are the same.  The statutory

requirements for private screeners are exactly the same as for

screeners employed by TSA.44   Private screening companies must

“provide compensation and other benefits to [employees] that are

not less than the level of compensation and other benefits provided

to [screeners employed by TSA].”45  It would be just as damaging

to national security to permit private screeners to be subject to

monopoly bargaining as it would be for  TSA-employed screeners.46

It makes no sense for the 48,000 TSA-employed screeners to be

exempt from monopoly bargaining, while the Board grants to a

union monopoly-bargaining power over private screeners at the

five airports in the pilot program.  One NLRB member has recently

urged the Board to balance rights under the National Labor Relations

Act (NLRA) with legitimate “national security” concerns.47

B. The risk of a strike

1.  Unions engage in strikes even when strikes are forbidden by

law.

The ATSA does not permit striking by airport screeners.48

Making strikes illegal, however, does not eliminate the danger that

a union will strike.  Strikes in the public sector, even when they are

illegal, are commonplace.

For example, during the 1993-94 school year, 42 teacher

strikes kept nearly 215,000 school children in the United States

out of class.49  Teacher strikes were illegal in over half the states

where they occurred, but all occurred in states that have monopoly

bargaining for teachers.50  As Albert Shanker, late president of the

American Federation of Teachers union, freely admitted: “[A] strike

in the public sector is not economic—it is political. . . .  One of the

greatest reasons for the effectiveness of the public employees’

strike is the fact that it is illegal.”51  Mr. Shanker knew that unions

and union officials are seldom held to account for ordering strikes

and work slow-downs, or threatening such actions, to intimidate

elected officials and taxpayers.

2.  Public-sector strikes endanger vital public services.

Police union militants in New York City;52 Prince George’s

County, Maryland;53 Wilmington, Delaware;54 and Pontiac,

Michigan,55 to name but a few, have in recent years threatened or

carried out so-called “blue flu” job actions, potentially endangering

public safety, as a collective-bargaining tool.  The Baltimore police

strike of 1974 led to widespread looting, shooting, and rock-

throwing.56  During the Kansas City fire fighters’ strike of 1975,

strikers set up picket lines around burning buildings.57

Then-San Francisco Mayor Joseph Alioto’s home was pipe-

bombed hours after he warned on television that striking police

officers would be fired if they did not return to work.58   The bomb

shattered windows and seriously damaged the front door and porch

steps.59

Striking fire fighters in Dayton, Ohio, sat idly by while fires

destroyed up to twenty-nine (29) buildings throughout the city.60

Thirty (30) families were left homeless.61  During a strike in Kansas

City, strikers vandalized fire fighting equipment.  Fire extinguishers

were filled with flammable liquid, oxygen tanks were emptied, and

the fuel tanks of trucks were fouled with water.62

During a 23-day strike by Chicago fire fighters and

paramedics, more than 20 people died in fires63—an extraordinary

number for a relatively short period.  In one fire alone, three children

and two adults died as a fire station near their home remained

unmanned.64

3.  A strike by a private screeners union would be especially harmful.

A strike by a private-screeners union would, at a minimum,

cause a major disruption to airlines and travelers.  At worst, a

strike by a private-screeners union could threaten national security.

The government would be faced with a terrible choice: (1) reduce

air travel, and therefore economic activity, until new screeners

could be trained and placed; or, (2) reduce the efficacy of screening

procedures and thereby increase the chance of terrorism.

C.  The risk of a terrorist-infiltrated union

In the 1930s, 1940s, and 1950s, many unions in the United

States were infiltrated, controlled, or even headed by members of

the Communist Party.65  A congressional subcommittee that

included then-Congressman John F. Kennedy received testimony

that:

Communists had infiltrated into the ranks of labor

unions and that their activities constitute a grave

menace to the industrial peace of the United States. .

. .  [T]hey ultimately seek to destroy our capitalistic

system and to overthrow our form of government by

force and violence.  To this end they encourage sit-

down and slow-down strikes, mass picketing, goon

squads, and violence.66

The most alarming example of union domination by the

Communist Party was the strike in 1941 by United Auto Workers

Local 248 at the Allis-Chalmers Manufacturing Company in

Milwaukee.67  The Supreme Court wrote: “Congress heard

testimony that the strike had been called solely in obedience to

Party orders for the purpose of starting the ‘snowballing of strikes’

in defense plants.”68  Congress responded to these findings by

including Section 9(h) in the Taft-Hartley Act.  Section 9(h), which

was later repealed, required each union official to file an affidavit

with the NLRB declaring that he was not a Communist and did not

seek the violent or illegal overthrow of the United States

government.69

If a union is granted exclusive representation of private

airport screeners, there is a similar risk that the union hierarchy

will be infiltrated by a terrorist agent or that the union will be

controlled by someone working with terrorists.70  The terrorist

could then use his influence with the union to make it easier for a

terrorist colleague to board a plane or to get a bomb through baggage
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screening.71   Or the terrorist could more indirectly weaken national

security, by organizing a strike or work slow-down.  The NLRB

should avoid this national-security risk by declining jurisdiction

over privately-employed airport screeners.

V.  If the NLRB does not decline jurisdiction for national

security reasons, it should overrule Management Training

Corp. and re-institute the “government control” test or the

“intimate connection” test.

Section 2(2) of the NLRA exempts from Board jurisdiction

“the United States or any wholly owned Government corporation,

. . .or any State or political subdivision thereof.”72  Historically,

the NLRB declined jurisdiction over governmental contractors if

the government had effective control over the terms and conditions

of employment of the contractor’s employees.

A.  The intimate connection test

Before 1979, the NLRB used the intimate connection test

when deciding whether to assert jurisdiction over private employers

who had contracted with exempt governmental entities.73  The

intimate connection test had two prongs.  First, does the “exempt

employer exercise[] substantial control over the services and labor

relations of the nonexempt contractor, so that the latter is left

without sufficient autonomy over working conditions to enable it

to bargain efficaciously with the union?”74  If the answer was

“yes,” the Board would decline jurisdiction.  If the answer was

“no,” the NLRB would examine “the relationship of the services

performed to the exempted functions of the institution to whom

they were provided.”75  If the contractor provided services to the

governmental employer which related directly to the governmental

purpose, the NLRB would decline to assert jurisdiction.76

B.  The governmental control test

In 1979, the NLRB abandoned the intimate connection test

in favor of the governmental control test.77  The NLRB concluded

that the first prong of the intimate connection test—“whether the

employer would be able to bargain effectively about the terms and

conditions of employment of its employees—is by itself the

appropriate standard for determining whether to assert

jurisdiction.”78  The NLRB criticized “intimate connection” as too

vague to be workable.79

The Board later refined and reaffirmed the governmental

control test in Res-Care, Inc.80  The Board distinguished between

a “core group” of bargaining subjects, which is limited to “wages

and fringe benefits,” and other bargaining subjects, such as hiring,

firing, promotions, demotions, transfers, and grievances.81  If the

contractor does not have final say over wages and fringe benefits,

then meaningful collective bargaining by the contractor is not

possible, and the Board will decline to exercise jurisdiction.82

C.  Management Training Corp.

In 1995, the NLRB overturned the governmental control

test in Management Training Corp. (Teamsters Local 222).83  The

Board would now assert jurisdiction over any contractor that “meets

the definition of ‘employer’ under Section 2(2) of the Act. . .and. .

.meets the applicable monetary jurisdictional standards.”84  Whether

the contractor could engage in meaningful bargaining with its

employees was no longer a factor the Board would consider.85  The

Board explained:

The Employer in question must, by hypothesis,

control some matters relating to the employment

relationship, or else it would not be an employer

under the Act.  In our view, it is for the parties to

determine whether bargaining is possible with respect

to other matters and, in the final analysis, employee

voters will decide for themselves whether they wish

to engage in collective bargaining under those

circumstances.86

D. Returning to the governmental control or intimate

connection test

The airport-screener case amply demonstrates why the

Board should overturn Management Training Corp. and re-institute

the governmental control test.  TSA controls nearly every term and

condition of employment for Firstline’s employees.   TSA sets the

compensation range for Firstline employees,87 which is the key

factor under Res-Care, Inc.  Moreover, TSA supervises, manages,

and oversees every aspect of the employee’s working day.88   TSA

provides and repairs the equipment used by Firstline’s employees

in passenger and baggage handling.89  TSA must approve any

applicant before Firstline may hire the applicant as a screener.90

Thus, it is clear that Firstline cannot engage in meaningful

collective bargaining with the union, and that TSA controls the

private screeners’ terms and conditions of employment.  It is hard

to imagine what terms Firstline and the union would negotiate,

except that the union would demand and in all likelihood win a

compulsory unionism clause, forcing non-union members to pay

union fees.91  Because it makes little sense to certify a union as

exclusive bargaining agent when there is nothing meaningful over

which to bargain, the Board should overrule  Management Training

Corp. and decline to exercise jurisdiction over privately-employed

airport screeners.

It is also clear that the private screeners provide a service

that is intimately connected with TSA’s purpose.  TSA’s purpose

is to screen airport passengers and baggage, and private screeners

do the same job as TSA-employed screeners.  Private airport

screeners are analogous to the private fire fighters in Rural Fire

Protection Co., in which the Board declined to assert jurisdiction.92

The Board wrote: “[I]t plainly appears that the Employer’s

firefighting services furnished to the city of Scottsdale, utilizing

fire stations and major firefighting equipment owned and maintained

by the city, are intimately related to Scottsdale’s municipal

purposes.”93  The Board should decline to exercise jurisdiction

over a private screening company whose services are so intimately

connected with an exempt entity.  Moreover, the Board should be

especially hesitant to assert jurisdiction over a contractor when

that contractor provides the same service as the contracting federal

agency whose mission is to protect national security.

VI.  Conclusion

It is inconsistent and illogical to prevent monopoly

bargaining power over TSA-employed screeners while permitting

monopoly bargaining power over privately-employed screeners

performing the same national security functions.  TSA seemingly

prohibited monopoly bargaining for all screeners in its January 8,

2003 directive, and it has given no reason for later contending that

its directive does not apply to private screeners.  For the sake of
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national security and rational policymaking, the NLRB should

either decide that it has no jurisdiction over private airport screeners,

or decline jurisdiction under its broad discretion.

*  John R. Martin is a Staff Attorney at the National Right to Work

Legal Defense Foundation, Inc. He filed an amicus brief with the

National Labor Relations Board for the Foundation urging the

Board not to exercise jurisdiction over privately-employed airport

screeners in Firstline Transportation Security, Inc. (International

Union, Security, Police & Fire Professionals), Case 17-RC-12354

(NLRB 2005).
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RELIGIOUS ACCOMMODATION IN FORCED UNION DUES ENVIRONMENTS
BY BRUCE N. CAMERON*

Protecting conscience has always been a national

priority in the United States.  The Founding Fathers’

determination to protect conscience is reflected in the

declaration of the First Amendment to the U.S. Constitution

that “Congress shall make no law. . .prohibiting the free

exercise [of religion].”  More recently, this national consensus

is embodied in Title VII of the Civil Rights Act of 19641 (Title

VII), which requires employers and unions to attempt to

accommodate sincere religious beliefs in the workplace.

As the size of government and its regulation of society

grow, employees who take their religious beliefs seriously

find that their beliefs more and more often collide with rules

that result from government regulation.  For example, both

the National Labor Relations Act2 (NLRA) and the Railway

Labor Act3 (RLA) provide for a single labor union to be the

exclusive bargaining representative4 of all employees,

regardless of an employee’s religious or political views.

Concern for personal religious belief has always been an

anti-majority, anti-collective principle.

The touch of government transforms what was a

private organization into a monopoly bargaining agent for

all employees.  The result is that even in contracts between

private employers and “private” unions, employees are

forced by the mechanism of the government to accept a

single agent to negotiate their working conditions with their

employer.  In a free society it is extraordinary to force

individuals of various religious views to accept a single

agent for a matter as important as an individual’s vocation.

One of the earliest Christian commentaries on labor

unions is the 1891 encyclical by Pope Leo XIII titled On

Capital and Labor (also known as Rerum Novarum).  Pope

Leo wrote that the principal goal of labor unions (worker

“associations”) was “moral and religious perfection.”5  Pope

Leo instructed:

Social organization [of labor unions] as such

ought above all to be directed completely by

this goal.  For otherwise, they would degenerate

in nature and would be little better than those

associations in which no account is ordinarily

taken of religion.6

Of the major Christian denominations, the Catholic

Church has traditionally been viewed as a strong supporter

of organized labor.  Yet, from its earliest pronouncement on

worker associations, the Church saw moral perfection as the

overriding goal for associating with a labor union.  During

the years when modern labor unions were taking shape, the

Catholic Church remained constant in its teachings about

the need for religious compatibility among employees who

were members of labor unions.7

Because “moral and religious perfection” should be

the first priority for any labor union representing Catholic

employees, the current “one size fits all” collectivist approach

of monopoly bargaining hardly seems to fit Catholics,

particularly given the liberal positions of today’s unions on

such issues as marriage and abortion.

For other Christian churches the fit is even more

troublesome.  Some Christian churches teach that the

activities of labor unions are intrinsically immoral.8  The

Biblical injunction against Christians being “yoked together

with unbelievers” is a well-known Christian teaching.9  Thus,

the governmental requirement of a single employee

organization acting as the exclusive bargaining

representative runs up against the religious beliefs of many

employees.

Even more intrusive on individual religious beliefs is

the fact that both the NLRA and the RLA permit employers

and unions to enter into agreements which require all

employees to join or financially support the exclusive

bargaining representative.10  Employees of faith are not only

required to accept representation by a labor organization

that runs counter to their moral principles, but they can be

forced to financially support the labor union as a condition

of employment.

Given the primary role of the government in creating a

potential conflict between the religious faith of an employee

and compulsory union support, the good news is that federal

and state governments have taken steps to protect the

religious integrity of employees who find that supporting

the labor union at their place of work is inconsistent with

their religious beliefs.

What are these protections?  Employees of faith have

three basic options:  1) they can opt out of paying for union

political and ideological activities that conflict with their

conscience; 2) if their state has a Right to Work statute,

employees can work without supporting the union in any

way; and, 3) employees whose faith is in conflict with the

activities of their union can, under Title VII and its state-

level equivalents, require employers and unions to attempt

to accommodate them.  Just as religious beliefs vary

considerably, so do the nature of employee religious

objections to supporting a labor union.  These protections

and the way in which they “fit” various religious beliefs are

discussed in turn.11

Membership and Political Spending Protections:  For

some employees, their conscience is clear if they are allowed

to refrain from union membership and are relieved of paying

for that part of the union fees which goes to support what

they believe to be immoral activities.

This kind of objection is protected by the courts.

Employees need not have a religiously based objection to
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be entitled to refrain from union membership or to pay a

reduced union fee that excludes expenses for political,

ideological, and social causes. An objection on any basis is

sufficient to obtain this accommodation.

In Abood v. Detroit Board of Education,12 the U.S.

Supreme Court considered whether public employees had a

First Amendment right to refuse to support the political and

ideological activities of their unions, notwithstanding

statutory or contractual agreements that required all

employees to either join or financially support the union.

The Supreme Court ruled that public employees who object

to supporting union activities outside the realm of collective

bargaining are entitled to reduce their compulsory union

fees to reimbursement for bargaining costs only.  Employees

cannot be required to support the union’s political, public

policy, and ideological activities.13

 The U.S. Supreme Court has decided two additional

cases under the two major federal labor laws covering private

sector workers: the NLRA and the RLA. Those two cases,

Machinist v. Street (RLA)14 and Communications Workers

v. Beck (NLRA),15 established that no employee could be

required to be a member of a labor union or support the

political and ideological agenda of any union.

With those three cases, Abood, Street, and Beck, the

right of virtually every employee in the United States to

refuse union membership and pay a reduced union fee was

established under either the controlling statute or the First

Amendment to the U.S. Constitution.  In general, however,

the right to refuse union membership and the right to opt

out of union political and ideological expenses is an

inadequate remedy for employees of faith.

Right to Work Laws: If an employee works in one of 22

Right to Work states16 the employee has complete freedom

to decide whether to join or financially support a labor

union.17

If the employee cannot support a labor union because

of conscience, those beliefs are completely protected by the

Right to Work law. In Right to Work states, employers and

unions are prohibited from agreeing to compel employees to

join or financially support the union.18  The only exceptions

are for employees who work in the railroad and airline

industries19 and those who work on federal enclaves over

which the state has ceded all jurisdiction.20

Unions typically use their monopoly bargaining status

to impose a penalty on those employees who take advantage

of a Right to Work law by deciding not to join the union.

These penalties include the loss of a voice and a vote in the

employee’s working conditions.21

Title VII and the Development of the Charity-

Substitution Payment: The serious clash between an

employee’s religious belief that he cannot support a union

and the statutory or contractual requirement that all

employees pay union fees as a condition of employment

has been met by the courts under Title VII with an unusual

solution.  This solution, called a “charity substitution

payment,” permits the religious objector to pay the amount

of the union fees to a mutually agreed upon charity.  Paying

the union fees to charity not only satisfies the union’s claim

that everyone must pay, it also keeps the employee’s

conscience clear.

The right of a broad range of religious objectors to

make the charity substitution payment did not arise

overnight.  The earliest cases arose in the 1970s and early

1980s.  They involved employees who were members of

churches which had specific church doctrine prohibiting

union membership.22  These cases generally involved

Seventh-day Adventists, who, as discussed above, have a

doctrine proscribing union membership.23

What about a religious objector who is not a Seventh-

day Adventist? The first expansion of the charity

substitution doctrine came in IAM v. Boeing.24  The religious

objector in Boeing, Thomasine Nichols, had the same deeply

held religious beliefs as Seventh-day Adventists.  She could

not be a member of any labor union.  She was not, however,

an Adventist.  In fact, she wasn’t even an official member of

the church she had regularly attended for twenty years.

The United States Court of Appeals, over the vigorous

objection of the International Association of Machinists

union, held that she was entitled to the charity substitution

accommodation based purely upon her personal religious

beliefs, even though she was not a member of any church.25

The next extension of the doctrine came in EEOC v.

University of Detroit.26  The University of Detroit is a Jesuit

institution.  The religious objector in that case, Dr. Robert

Roesser, was a member of the university faculty and of the

Roman Catholic Church.  Affiliates of the National Education

Association represented the University’s faculty.

The case arose when Dr. Roesser learned that the NEA

and its state affiliate were pro-abortion lobbies.  Dr. Roesser,

consistent with the Catholic Church’s historic teachings

about the moral issues involved in supporting a labor union,

determined that his religious beliefs prevented him from

joining the union or paying any union fee flowing to the

NEA and its state affiliate.  He asked for an accommodation,

which the University and union refused.  Dr. Roesser suffered

discharge rather than compromise his conscience.

Dr. Roesser’s case was factually unlike the earlier cases

in two ways.  First, Dr. Roesser did not have a  per se objection

to labor unions.  He could have been a member of the NEA if

it had not taken a pro-abortion position. Second, the

inaccurate public perception that the Catholic Church had

historically been regarded as promoting unions created the

impression that Dr. Roesser was taking a position contrary

to the teachings of his church.27
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The United States Court of Appeals in University of

Detroit determined that individual religious belief is the

proper focus of inquiry.  Because Dr. Roesser’s individual

beliefs prevented him from associating with the NEA and its

state affiliate, the court determined that he was entitled to

an accommodation which would allow him to redirect his

money away from the objectionable union.28

The Procedure for Membership and Political

Spending Objections: The procedure for protecting an

employee’s religious beliefs varies with the nature of the

employee’s religious objections.  If an employee wants to

resign his union membership, he is merely required to put

the union on notice of this.  Unions are not permitted under

federal law to place any restrictions on the right of an

employee to resign from membership.29

If the employee’s conscience requires that he withhold

both membership in the union and a certain amount of his

union fees, notice to the union is again required. This

objection, however, can be a very simple “I object to paying

for more than the costs of collective bargaining. I specifically

object to paying for political and ideological expenses.

Please reduce my union fees accordingly.”  No explanation

of the nature of the religious belief is required because all

objections, regardless of whether or not they are religious,

entitle the employee to pay a reduced fee.30

The practical problem with a reduced fee payment is

knowing how much the fee should be reduced to protect the

employee’s conscience. In Chicago Teachers Local 1 v.

Hudson,31 the U.S. Supreme Court addressed this problem.

Assume that union dues are $500 a year.  The union tells

employees that the objector’s fee is $450 a year for collective

bargaining.  How would an employee know if $450 is the

correct amount?  Must employees trust union officials to

correctly calculate the collective bargaining costs?

The answer is “no:” employees do not have to trust

union officials.  Ronald Reagan said, “Trust, but verify.”

The Supreme Court in Hudson said essentially the same

thing.  Union officials, when they make the demand for

payment, must give potential objectors independently

“verified” financial information32 so that employees can make

their own judgment on whether the union’s fee claim is

correct.  Generally, courts have interpreted the “verified”

requirement to mean that the union must provide an audited

financial statement of its expenses along with an explanation

of which expenses are properly included in the union’s

reduced fee.33

If the employee looks at the union’s numbers and

decides the union is correctly claiming only those expenses

that do not offend the employee’s conscience, the employee

lets the union know he wishes to pay only the reduced fee

and that is the end of it.  The employee pays what the union

claims is chargeable.  Various unions have different twists

to their procedures.  However, generally the employee must

object to pay the reduced fee (as calculated by the union).

The difference between the dues amount and the reduced

fee is the employee’s money which he can use as he sees fit.

On the other hand, if the employee looks at the union’s

financial figures and thinks they include expenses which

conflict with his conscience, the employee can make the

union prove the legitimacy of its fee claim. In Hudson, the

Supreme Court placed upon unions a requirement that they

must provide employees with a hearing before an “impartial

decision maker” if the employee thinks the union’s numbers

are wrong.34

To obtain a hearing on a further reduction, the

employee must make an objection known to the union.

Objecting, and thereby letting the union know its calculations

are at issue, is the key to obtaining a hearing on the question.

Most unions will not reduce the fee amount unless the

employee objects.  No union will undertake the burden of

proving its fee claims in a hearing unless an employee

objects.

At the hearing, the union carries the burden of proof,

not the employee. The union must prove that its agency fee

numbers are correct.35  Until the union proves these numbers,

the union does not get any of the employee’s disputed

money.  This is another requirement the Supreme Court

placed upon unions in Hudson.  The employee’s money

stays in an escrow account until the union proves its fee

claims over disputed money.36

Of course, if an employee does not dispute part of the

fee, and the employee agrees that the union is entitled to a

certain portion of the fee, then that amount goes to the

union.  By the same token, any amount that the union agrees

was used for politics goes to the employee.  So it is just the

disputed money that is held in escrow.37

At the hearing, the general standard for determining

the correct amount of the fee provides that the union can

charge objectors for collective bargaining and contract

administration expenses but cannot charge them for political

or ideological expenses, or other expenses not related to

bargaining.38

Procedures for Employees Who Cannot Support the

Union at All: Employees whose conscience does not allow

them to pay any money to the union must give notice of this

problem to the union and the employer.  The notice must

indicate the nature of the employee’s religious beliefs so

that the union and employer will know that some

accommodation is sought.39

If the employer and union are unwilling to

accommodate the religious objector through a charity

substitution payment, the objector must file a timely charge

with the local office of the Equal Employment Opportunity

Commission and the corresponding state agency.  The EEOC

is the federal agency that enforces the rights of religious

objectors under Title VII of the Civil Rights Act.  Filing with
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the EEOC (or the corresponding state agency) is a
prerequisite to bringing the employee’s claim to court.40

In every state, a timely charge may be filed within 180
days of the failure to accommodate.  In most states, this time
period for filing can be extended to 300 days.41

Conclusion
        Religious objectors today have at their disposal a wide
array of rights to protect various requirements of the
conscience.  No employee in the United States can be
required to be a union member.  Employees covered by Right
to Work laws are not required to pay any union fees.
Employees who are not covered by Right to Work laws have
the right to limit their fee payment to reimbursement for
collective bargaining costs. Employees whose sincere
religious objections bar them from paying any money to the
union are able to redirect their entire union fee to charity.

*  Bruce N. Cameron has been a staff attorney with the
National Right to Work Legal Defense Foundation since
1976.  He is the author of “An Employee’s Guide to Union
Dues and Religious Do Nots,” published by the Foundation
(http://www.nrtw.org/ro1/htm), as well as 18 other published
articles and monographs on religion, law, or the rights of
religious objectors to unionism.  He has represented workers
in numerous cases, including EEOC v. University of Detroit,
904 F.2d. 331 (6th Cir. 1990).
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WALK THIS WAY
1:  IBP, INC. V. ALVAREZ OPENS THE ROBERTS COURT ERA

BY BETSY K. DORMINEY*

On November 8, 2005, a unanimous Supreme Court,

per Justice Stevens, held that employees must be

compensated for time spent waiting or walking to the work

station after donning “unique or specialized gear.”  IBP, Inc.

v. Alvarez, No. 03-1238, 546 U.S. __, 126 S. Ct. 514 (2005).

This eagerly-anticipated decision heralded the beginning of

a new era for the Court under the leadership of Chief Justice

John Roberts.  If this decision is any indication, those

anticipating momentous change should curb their

enthusiasm.  Stare decisis is under no immediate threat.

I.  Background

It was judicial activism that started this in the first

place.  In 1938 Congress passed the Fair Labor Standards

Act (FLSA),2 the last big brick of the New Deal edifice,

requiring minimum wages and overtime pay.  In short order,

the Supreme Court, guided by ambitious plaintiffs’ lawyers,

found that activities hitherto considered noncompensable

by employers, such as riding from the entrance of a mine to

the mine face3 or greasing up one’s arms prior to making

pottery,4 were compensable under the FLSA.  That was an

expensive surprise for employers.  There were class actions

galore, with verdicts and settlements in the millions (in 1940’s

dollars).  Feeling the heat, Congress soon passed the Portal-

to-Portal Act5 in 1947, specifically to undo much that the

Court had done by expansively interpreting the FLSA.

The Portal-to-Portal Act excluded from compensable

hours time spent “(1) walking, riding, or traveling to and

from the actual place of performance of the principal activity

or activities which such employee is employed to perform,

and (2) activities which are preliminary to or postliminary to

said principal activity or activities which occur either prior

to the time on any particular workday at which such employee

commences, or subsequent to the time on any particular

workday at which he ceases, such principal activity or

activities.”6  Preliminary and postliminary activities, such as

clothes-changing and walking to the work station, were

henceforth excluded from compensable time.

Of course, this was hardly the end of the matter.  Portal-

to-Portal Act regulations provided that the compensable

workday would begin and end with the employee’s

performance of a “principal activity,”7 and the battle shifted

to that definitional terrain.  Although normal clothes-

changing had been defined as a preliminary or postliminary

activity in the Portal-to-Portal Act, in 1956 the Court held

that, for employees in a battery plant who worked with

caustic chemicals, clothes-changing at the beginning of a

shift and showering at the end were “integral and

indispensable” to their principal activities and therefore time

spent in those activities and walking that occurred thereafter

was compensable under the FLSA.8  Thus, the territory

covered by the FLSA was expanded by accretion to include

activities “indispensable and integral” to the employee’s

“principal activity” under the “continuous workday rule.”9

Regulations were adopted institutionalizing the “continuous

workday” rule, which held that once the real work of the day

commenced, the employer could not “stop the clock” except

for bona fide rest or meal breaks.10

Plaintiffs’ lawyers, still tantalized by the prospect of

discovering compensable time that employers might have

overlooked, continued to file suit, now using the “opt-in”

collective action procedures that the Portal-to-Portal Act

had tacked onto the FLSA.11  Large employers whose

employees had to engage in some sort of preparation before

commencing work were attractive targets: the food

processing industry, in which the U.S. Department of

Agriculture prescribed smocks and hairnets, and workers

traditionally were compensated based on “line time” rather

than individual time card entries, were especially appealing

targets for litigation.  The U.S. Department of Labor did its

part as well, conducting an enforcement blitz in that industry

starting in the late 1990’s that produced a $10 million

settlement from one poultry processor (although the

Department won none of the cases actually litigated).

II.  The Cases Before The Court

Alvarez was filed by Washington beef and pork

processing plant workers who sought compensation for time

they spent walking to their work stations after donning

“unique and specialized” gear.  As the Supreme Court recited,

all workers had to wear “outer garments, hardhats, hairnets,

earplugs, gloves, sleeves, aprons, leggings, and boots”;

many, especially those who used knives, also wore a variety

of protective equipment, including “chain link metal aprons,

vests, Plexiglas armguards, and special gloves.”12  The

District Court held, and the Ninth Circuit Court of Appeals

affirmed, that donning such elaborate equipment was

“integral and indispensable” to the principal activity of

slaughtering pigs and cows, and that Steiner required pay

for post-donning and pre-doffing walking time.  In contrast,

the Court of Appeals observed that “the time employees

spent donning nonunique protective gear was ‘de minimis’

as a matter of law.’”13

Tum v. Barber Foods, Inc. (331 F.3d 1 (1st Cir. 2003))

was filed in Maine and involved similar issues, but in a

chicken processing plant.  Chicken is lighter than pork or

beef, in many ways.  In contrast to the virtual body-armor

the beef packers wear, workers in a chicken plant mostly

wear smocks, hairnets, earplugs, and, occasionally, boots,

gloves, arm guards and sleeves.  The District Court granted

partial summary judgment for the employer. It held that

donning and doffing clothing and equipment that was

required by the employer or the Department of Agriculture,

as opposed to clothing and equipment which the employees

chose to wear, was an integral part of their work and therefore

rang the compensability bell.14  However, the time employees

spent waiting to receive the gear to be donned was held to

be preliminary, and thus noncompensable.15 The case
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proceeded to a jury trial on the issues not disposed of on

summary judgment, and the jury found in favor of the

employer, specifically finding that much of the donning and

doffing time was de minimis and therefore noncompensable

under the FLSA.  The employees appealed, arguing inter

alia that the District Court had erred in finding

noncompensable time spent walking to the production floor

after donning gear.  The First Circuit affirmed the District

Court’s grant of partial summary judgment in favor of the

employer and the subsequent defense verdict.16

III.  The Court’s Decision

IBP sought certiorari, as did the employees in Tum,

and the Supreme Court decided to hear the cases together,

granting the petitions to address the narrow question of the

compensability of post-donning, pre-doffing walking time.17

The Supreme Court, invoking Steiner, held that time spent

walking between changing and production areas was

compensable.  IBP, Inc. was affirmed and Tum affirmed in

part, reversed in part, and remanded.

The Court began its analysis with IBP, listing the

various items of gear worn by the production workers in the

plant. It noted that the employer already paid the employees

for four minutes of clothes-changing time daily, but that the

workers generally were compensated only for “line time,”

which starts when the first piece of meat enters the

production line and ends when the last piece exits the line.

The District Court and Court of Appeals had held that

donning and doffing protective gear that was unique to the

jobs at issue were compensable under the FLSA because

they were integral and indispensable to the work of the

employees who wore the equipment. Those courts reasoned

from there that walking time after the donning and before

the doffing of that “unique protective gear” therefore was

compensable because it occurred during the “continuous

workday” decreed by the FLSA’s regulations.  The District

Court had denied as de minimis, and therefore

noncompensable under the FLSA, time required to don and

doff “nonunique” gear such as hard hats, ear plugs, safety

glasses, boots and hairnets.  The Supreme Court tested these

conclusions against a three-part analysis of the text, purpose,

and regulations of the Portal-to-Portal Act and concluded

that “any activity that is ‘integral and indispensable’ to a

‘principal activity’ is itself a ‘principal activity’ under §4(a)

of the Portal-to-Portal Act,” and that the continuous workday

theory made all walking that occurred after such activities

compensable under the FLSA.

Turning to Tum, the Court, in passing, noted that those

employees, like the production workers in IBP, Inc., wore

various combinations of sanitary and protective gear, but

were paid on the basis of individualized time cards they

punched at the production floor entrances.  The Magistrate

Judge had concluded that donning and doffing of required

clothing and equipment (as opposed to optional items the

employees could choose) was integral and indispensable

and therefore compensable, but that time they spent waiting

to collect clothing and equipment was excluded under the

Portal-to-Portal Act.  The question of the compensability of

the actual donning and doffing time had been submitted to

a jury, which concluded that actual donning and doffing

time was de minimis and therefore noncompensable.  The

Supreme Court concluded that time spent waiting to doff

such gear was compensable because part of the continuous

workday, but that time spent waiting to don was not.

As so often is the case, what the Court did not say in

its decision has caused more controversy than any of its

pronouncements.  Although the Court appears to hold that

donning and doffing activities that are “integral and

indispensable” to the employee’s “principal activities” are

compensable, it left employers to guess what makes an item

of sanitary or protective gear “integral and indispensable.”

The Supreme Court did not directly address this issue in the

IBP, Inc. portion of the decision, instead apparently assuming

that the District Court and Court of Appeals got it right

when they ruled that time employees spent donning and

doffing nonunique protective gear was “de minimis” as a

matter of law.”18   However, the Ninth Circuit had found that

time required to don and doff certain items—boots, hairnets,

and earplugs, to name only three—was de minimis and

therefore excluded from compensable time under the FLSA,

not the Portal-to-Portal Act.  So, is a smock, which nearly all

food processing workers are required by the U.S. Department

of Agriculture to don prior to entering the production floor,

more like a hairnet and therefore noncompensable as de

minimis, or more like a protective sleeve and therefore

‘integral and indispensable’ enough to trigger

compensability?  Inquiring minds want to know, but will not

necessarily find an answer within the Court’s opinion.

Plaintiffs’ lawyers certainly will argue for compensability.

The situation is complicated by policies and practices

that may vary from state to state, even plant to plant: in

some plants the veterinarians employed by the U.S.

Department of Agriculture allow employees to don smocks

at home, and it seems unlikely that at-home donning would

trigger compensability.  Different rules may prevail in

unionized workplaces, where §203(o) of the FLSA allows

employers and employee unions to settle preliminary and

postliminary pay issues through collective bargaining.19

Another looming question is what the U.S. Department

of Labor will do about this decision.  The Solicitor of Labor

has pursued poultry processors in the past, notably winning

a $10 million dollar settlement against Perdue Farms,20 but

all the donning and doffing cases that have actually been

litigated, up to and including Tum in the First Circuit, were

won by the employers.21

IV.  Conclusion

As far as prognostication about future Supreme Court

trends goes, this case seems to say mainly that the principle

of stare decisis remains in robust good health.  Steiner’s

holding that “integral and indispensable” activities start the

clock seems to have guided the Court here.  One could have

wished for a few more bright lines to guide compliance, and
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one can certainly anticipate continued debate about what

constitutes “integral and indispensable” activities and

“unique” and “nonunique” gear, but on the whole the

Supreme Court seems to be sticking to precedent when it

comes to statutes and regulations.  How it will approach

Constitutional questions remains to be seen.

*  Betsy K. Dorminey is Of Counsel, Wimberly, Lawson,

Steckel, Weathersby & Schneider, PC, Atlanta, Georgia.  The

author wishes to thank her colleagues J. Larry Stine and R.

Pepper Crutcher, Jr., of Balch & Bingham, Jackson,

Mississippi, for their comments and critique of this article.
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LITIGATION

FEE COUNSEL—THE ANTIDOTE FOR COLLUSIVE CLASS ACTION FEE AGREEMENTS
BY LEWIS GOLDFARB*

Without the contingent fee, class action litigation in

the United States would not exist, and millions of consumers

and investors would be denied well-deserved redress.

Because of the contingent fee, however, class action lawyers

often receive excessive compensation for their

representation, usually at the expense of their clients.  The

reason for this anomaly is three-fold: (1) the “client” in class

action litigation is poorly positioned to supervise class

attorneys; (2) the vast majority of class actions are resolved

before trial with settlements that include “clear-sailing”

provisions (agreements by defendant not to contest a

specified fee); and (3) the current system lacks adequate

controls to safeguard the class from collusive fee

agreements.

In enacting the Class Action Fairness Act (CAFA)

last year, Congress took a major step toward fixing the problem

of abusive class action settlements by restricting the use of

coupons rather than cash as compensation for class

members.1  The one abuse that continues unabated, however,

is the collusive setting of exorbitant counsel fees that end

up being paid for by class members out of a “common fund.”2

Because the defendant has no economic incentive to oppose

the fee, the reviewing court is denied a full airing of the

merits of the fee claim.  Class action complexities and the

time pressure created by burgeoning litigation dockets

further complicate the district court’s challenge in ruling on

class counsel’s fee request.  Objectors often add to the

court’s burden rather than assist the court because they too

are seeking a piece of the action.  In many cases, the result is

speedy approval of fee applications following cursory

judicial review at both the trial and appellate levels.

One possible solution to this problem is the

appointment of “fee counsel.” A fee counsel is an

experienced class action litigator whose sole responsibility

is to review the fee application from a neutral vantage point.

A seasoned class action litigator is almost uniquely able to

evaluate the reasonableness of a fee request by considering,

among other things, the degree of skill and risk involved in

prosecuting the case and the uniqueness of the legal theories

involved.  If the parties are informed early in the process

that fee counsel will be called upon to opine on the fee

petition, they will likely be deterred from the kind of

overreaching often found in common fund settlements.

This article describes the problems inherent in common

fund settlements and proposes the appointment of “fee

counsel” to protect the interests of the class by insuring

that the Court has adequate information to assess the

reasonableness of plaintiffs’ attorneys’ fees.

I. The Absence of a True Attorney-Client Relationship

Undermines Effective Review of Fee Applications

In the traditional attorney-client relationship, the

attorney’s fee is agreed upon before representation begins.

In the case of personal injury or other consumer litigation,

the attorney is willing to invest in the outcome of the

litigation and accept a fee on a contingent basis.  At the

outset, the fee arrangement is explained to the prospective

client, who can agree to it, negotiate different terms, or hire

a different lawyer.  Individual plaintiffs often remain involved

in the litigation as it progresses in order to ensure the best

possible outcome.  Since the fee is determined before the

litigation commences, it is not an issue at the time of

settlement.  Full disclosure, client involvement, and a client

with a real interest in the outcome of the litigation are the

hallmarks of the attorney-client relationship that are lost in

the class action setting.

Class action litigation turns this relationship on its

head.  In most class actions, it is the lawyer, not the client,

who is the prime mover behind the class action and who has

the greatest interest in the litigation.3  The named plaintiff,

or “client,” is often sought out by the attorney and perhaps

even promised a reward of a few thousand dollars to play

the designated role.  The putative class members rarely learn

about the litigation until receiving notice of the settlement

or other outcome of the litigation.  Thus, as long as plaintiffs’

counsel can persuade the court that the benefits conferred

upon the class are fair and reasonable, counsel has free rein

to seek the highest fee award attainable.

In the case of common fund settlements, which

constitute the majority of class action settlements,

defendants have little incentive to restrain the amount of

the fee since it has no impact on the ultimate cost of the

settlement.  Even assuming that fee negotiations are

conducted separately from negotiations over the terms of

settlement as ethics rules require, there is no adversary

process to inhibit the calculation of fees.  The district court

is left to conduct its own analysis of the sought-after fees to

protect the interests of the class, a task few courts have the

time or resources to do in a rigorous way.

A clear-sailing clause—an agreement on the

defendant’s part not to challenge the fee request—can

further compromise a settlement’s integrity.  Such clauses

effectively leave a court to its own devices in assessing a

fee request.

Some settlements even give defendants a reversionary

interest in the fund after distribution to class members.

Reversionary interests create an incentive for counsel on

both sides to inflate the face value of the settlement in order
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to gain court approval of a correspondingly high counsel

fee knowing that the actual pay-out to class members will be

substantially smaller.

II.  Current Situation: Judicial Review of Attorney Fee Claim

The prevailing regulatory response to unrestrained

attorneys’ fees in class settlement is to require judicial

scrutiny of the settlement proposal.4  CAFA armed the courts

last year with specific authority to limit attorneys’ fees to a

fair percentage of the actual value (as distinguished from

face value) received by class members in a non-monetary or

coupon settlement.5  This should discourage the inflation

of attorneys’ fee awards based on the face value of coupons

that few class members will realistically want to redeem.  It

will not, of course, place any restraints on negotiated fees in

common fund, cash settlements.

Federal Rule of Civil Procedure 23 requires court

approval of all class action settlements.  The trial judge is

required to provide “a thorough. . .review of fee applications

. . .in all class action settlements.”6  Indeed, the court should

“exercise the highest degree of vigilance in scrutinizing [a]

proposed settlement[].”7  The “need for close judicial scrutiny

of fee arrangements” is especially “acute” in cases involving

common fund agreement.8  The financial incentives for both

the defendant and plaintiffs’ lawyer present a “danger. . .

that the lawyers might urge a class settlement at a low figure

or on a less-than-optimal basis in exchange for red-carpet

treatment for fees.”9  Since 1985 courts have been applying

“heightened scrutiny” to settlements that include clear-

sailing provisions.10  The application of this standard has

resulted in the unilateral reduction of attorneys fees in certain

cases.11  So too have appellate courts occasionally exercised

vigilance in the area of fees because of their impact on the

class, sometimes adding their perspective that district courts

should obtain the help of an expert to assist with the fee

analysis.12

In one case that presents a fairly typical situation, the

Third Circuit remanded a fee approval petition for

reevaluation and rebuked the district court for its cursory

review of the agreed upon fee award and its failure to make

“its reasoning and application of the fee-awards

jurisprudence clear.”  The Third Circuit called to the district

court’s attention the availability of a court-appointed fee

expert to assist it in the performance of its duties.13   Appellate

decisions like the Third Circuit’s are praiseworthy, but

comparatively rare.  The reality is that most fee awards go

unchallenged at all levels of the court system for reasons

explained herein.  The trial court’s review of attorneys’ fees

that are part of a comprehensive settlement package is clearly

not an effective check on unchallenged attorneys’ fee

provisions, as illustrated by the occasional appellate

reversals of fee awards and the widespread sense of outrage

over fees that are not commensurate with class recovery.14

The greatest obstacle to judicial intervention is lack

of judicial resources.  District court dockets are notoriously

crowded, which means that judges have correspondingly

less time to devote to each individual case.  Federal Rule of

Evidence 16(a)(5) goes so far as to state that “[because

settlement] eases crowded court dockets and results in

savings to the litigants and the judicial system, settlement

should be facilitated at as early a stage of the litigation as

possible.”  Approving a proposed settlement clears a

crowded docket while rejecting it prolongs the litigation.

The court faces only a small risk of reversal for settlement

approvals, but rejections are likely to be appealed.  As one

judge noted when approving a particularly controversial

settlement: “[i]n deciding whether to approve this settlement

proposal, the court starts from the familiar axiom that a bad

settlement is almost always better than a good trial.”15

The lack of adversarial sparring over fees often leaves

courts without the information they need to evaluate a

lawyer’s assertions in support of his fee request.  Judges

presiding over settlement proceedings are removed from

their normal adjudicatory role and assume a managerial role—

but a managerial role that can only really be effective if the

parties make a true adversarial presentation.  But in a typical

fairness hearing, plaintiff ’s counsel urges approval of the

fee, defense counsel stands silent concerning the fee, and

the settlement waits on judicial approval.16  “The court can’t

vindicate the class’s rights because the friendly presentation

means that it lacks essential information.”17  The court is left

to scrutinize the fee on its own, searching out the relevant

information to do its job—information that may be readily

available to, but not forthcoming from, the defendant.

While endorsing the role of the district judge as

fiduciary for absent class members, courts have also

recognized that evaluation of a fee award is not a task for

which judges are particularly well suited.  “It is no insult to

the judiciary to admit that a court’s expertise is rarely at its

most formidable in the evaluation of counsel fees.”18

Accordingly, the trial court is given wide latitude in

determining whether to enlist the aid of a special fee counsel

or expert in assessing the fee petition.  “A district court that

suspects that the plaintiffs’ rights in a particular case are

not being adequately vindicated may appoint counsel. . .to

review or challenge the fee application.”19

III.  Third Party Participation in Class Settlements

The need for objective, third party input in the fee

determination is beyond dispute.  However, the only

meaningful third party input in the typical case comes from

objectors, and, far from restraining plaintiffs’ attorneys’ fees,

objectors may actually raise them.  Objectors increase the

costs of class litigation by delaying the approval of a

proposed settlement, increasing settlement expenses borne

by the parties, and postponing the class’ receipt of its award.

Occasionally these increased costs may be justified because

they lead to heightened judicial scrutiny of settlements.  Too

often, though, the actions of objectors yield no benefit to

the class and may even be harmful.  The same pecuniary

interests that motivate class counsel often explain why

objectors’ counsel become involved in a case.  In many
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instances, therefore, objectors cannot be relied upon as an

effective safeguard against excessive fee agreements.

Time and again, courts have expressed frustration at

the time wasted on account of objectors, who put forward

duplicative or faulty information as they rush to claim a

share of the common fund.  One case involved a “canned”

set of objections that named a defendant not involved in the

case and concerned points unrelated to the subject matter

of the litigation, leading the court to observe that the goal of

“professional objectors who seek out class actions” is “to

simply extract a fee by lodging generic, unhelpful protests.”20

In another class action, the court sorted through a

complicated factual scenario about an objector’s alleged

contributions and concluded that one of the objector’s

statements was “at least somewhat hyperbolic at best, and

somewhat false at worst.”21  In Vollmer v. Publishers Clearing

House, the appellate court voiced its frustration with the

objecting counsel who knew nothing about the terms of the

proposed settlement and “demonstrated great unfamiliarity

with the nature of his complaint.”22

The fees sought by objectors may deplete the money

available to the class.23  At the same time, the objector

process has been called an “extortion game” by

commentators24 who have also pointedly observed that “fee

objections are pointless. . . .  [T]heir only purpose is to enrich

strategic objectors who threaten to ‘hold up’ settlements by

appealing unless they are paid to disappear.”25  In a class

action against Louisiana-Pacific Corporation that alleged a

failure of building siding materials, a mediator awarded a

$400,000 fee to objectors who didn’t surface until after a

$375 million settlement (that included a $25 million fee award

to class counsel) had been negotiated.26  The objectors’

appeal of the excessiveness of the fee award was withdrawn

when they were bought off with an increased fee of $1 million

for their last minute entry to the settlement.27  The fee was

defended by the court, which observed that “it was better to

get finality than to hold the settlement up any further.”28

This is not to say that all objector action springs from

improper motives, nor does all objector action necessarily

impede the class action process.  Many objectors are

motivated to intervene upon discovering clearly collusive

settlements that deprive class members of the real benefits

of their causes of action.  Public interest groups, such as

Public Citizen and the Trial Lawyers for Public Justice, are

“beneficial objectors” who represent parties’ true interests

without any desire to frustrate the class action process.  Yet

these groups have limited resources and their actions, by

no means insubstantial, are too small in number to be primary

safeguards for the class.  The Federal Judicial Center has

found that in cases where objections were filed, more than

90% of the settlements were approved without change.29

In addition to private objectors, government agencies

have become players in class action litigation.  The Federal

Trade Commission has challenged proposed class attorneys’

fees awards and, since 2002, has filed six briefs opposing

proposed class settlements for excessive fees or insufficient

benefits to class members.  State attorneys general are also

active in protecting their citizens from exploitive class action

settlements.  Recognizing the importance of this role,

Congress included in CAFA a provision requiring notice of

proposed class action settlements to the appropriate state

or federal regulatory official within 10 days of court filing.

Nonetheless, given the limited resources available to

government agencies to do their job, the involvement of

government authorities in the settlement approval process

will never be sufficient to adequately police the excessive

attorneys’ fee deals that are so common in common fund

settlements.

IV.  Solution: Implementation of a Fee Counsel

The criticism in recent years of fee awards in common

fund class action settlements suggests just how ineffective

the current system is: the class cannot supervise the class

attorney, the class attorney is enabled to overreach, the

defense is ambivalent about the fee calculation, objectors

are often unhelpful, and the court’s limited resources simply

will not allow for adequate review of fee petitions.  All of

these factors, and the growing public focus on abusive fee

settlements in class actions, suggest the need for a new

approach to fee application approval—the appointment of

fee counsel.

The legal basis for the retention of a fee counsel

already exists.  Rules 53 and 54 of the Federal Rules of Civil

Procedure authorize the use of masters when fees and

accounting are at issue.30  Rule 23 specifically authorizes

such delegation in the class action context: “The court may

refer issues related to the amount of the award to a special

master or to a magistrate judge.”31  The Manual for Complex

Litigation states, “[i]f fee requests are extensive or

vigorously contested, the court should consider appointing

an expert under Fed. R. Evid. 706 or refer the applications to

one or more special masters appointed under Fed. R. Civ.

53.”32  And the Court’s authority to appoint a technical expert

is also deeply rooted in case law.33

Capturing the essence of the need for fee counsel in

common fund cases and endorsing the notion that courts

need the help, Judge Posner commented on the absence of

customary adversarial proceedings and said that class

counsel are:

like artists requesting a grant from the National

Endowment for the Arts.  Grant-making

organizations establish non-adversarial

methods for screening applications; perhaps we

need something like that for cases like this.  The

appointment of a special master to advise the

court is an obvious possibility, one frequently

used in fee matters and especially appropriate

in a case such as this that lacks an adversary

setting.34
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         The January 2006 Report of the ABA Task Force on the
Contingent Fee further supports the use of fee counsel,
particularly in common fund settlements that include clear
sailing agreements.  While stopping short of recommending
a prohibition against clear sailing agreements, the ABA
Report urges the courts to “give serious consideration” to
the use of the appointment of counsel for the class in
connection with fee determinations.35  After citing with
approval a 1985 Third Circuit Report on Class Actions that
includes a similar recommendation, the ABA Report offers
the following suggestion: “There is no reason. . .why
counsel for the class could not be appointed at the
conclusion of the litigation to attempt, on behalf of the class
. . .to provide an adversarial presentation on fees that might
otherwise be absent.”36

The complexity and breadth of the factors that the
court must consider when analyzing the fee award in a
common fund case virtually require the involvement of an
expert with the time and expertise to conduct a “robust
assessment of the fee award” and set forth a “reasoned
basis and conclusion.”37  Some of these factors are
quantitative, such as the size of the fund, the number of
class members benefited, and the number and nature of the
objectors.38  Others, such as the complexity, duration and
risk of the litigation and the difficulty of establishing liability
and maintaining a class, require the expertise of a seasoned
class action litigator.  An experienced fee counsel is ideally
suited to perform this role and increase the likelihood of
appellate approval of the settlement and fee award.

Implementation of a fee counsel would not only ease
the pressure on the judiciary, but would also speed the
approval of settlements because the fee counsel’s
calculation would occur at the same time as the judge’s
review of the merits of the settlement.  Additionally, plaintiffs’
counsel may be more likely to present a balanced, well-
documented fee application knowing that this separate
inquiry would transpire.

V.  Conclusion
To ensure that the class action mechanism remains an

effective means of free and equal access to the courts,
greater scrutiny must be paid to fee awards, especially now
as the stakes have risen for all system participants.  While
the rules of the game have evolved to give more authority to
courts to prevent other abuses, insufficient attention has
been given to the problem of excessive attorneys’ fees in
common fund settlements.  The use of fee counsel as
described above can go some way toward closing this
expanding loophole.  Judicial review would be fortified,
attorneys’ fees would be reined in, and the settlement process
would be more equitable for the class.

*  Lew Goldfarb is the principal of Lew Goldfarb Associates,
LLC and was formerly Associate General Counsel at
DaimlerChrysler Corp and a partner at Hogan & Hartson,
LLP.  His interest in excessive attorneys’ fees dates back to
his role as named plaintiff in Goldfarb v. Virginia State Bar,

423 U.S. 886 (1975), in which the Supreme Court held that bar
association fee schedules violate the Antitrust Laws.
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THE LAWSUIT ABUSE REDUCTION ACT:  A SOUND FEDERAL REFORM
BY SHERMAN JOYCE*

A great deal of attention is given to litigation that
results in nine-figure awards or outrageous class action
settlements.  These cases garner intense media attention
and, on occasion, even serve as fodder for Jay Leno or
David Letterman.

For a small business, however, even mundane litigation
with far fewer dollars on the line can be a serious concern.
This litigation can often be the difference between a viable
and successful business and one that ends up shutting its
doors.  Armed with a small filing fee and little more time than
it takes to fill out a form complaint, just about anyone can
file a lawsuit against a small business.  It costs much more,
however, for a small business to defend against lawsuits in
a legal system that is rigged, in effect, to allow for frivolous
claims and legal extortion.

Small business owners lost their weaponry against
frivolous lawsuits when Federal Rule of Civil Procedure 11
was changed in 1993.  The change rendered Rule 11 less
potent by allowing judges to refuse to sanction a lawyer,
even after finding a claim frivolous.  It also established a 21-
day “safe harbor” that gives the plaintiffs’ lawyers a free
pass to withdraw frivolous pleadings without sanction.  They
can simply change the words of the pleading, file it again,
and so it goes on.

The 1993 changes are not limited to the federal courts.
They also triggered automatic, similar changes in state rules
in a number of jurisdictions.  As a result, plaintiffs’ lawyers
can force small businesses to settle cases for amounts just
under the expected cost of defending against a claim.  To
small business owners, the cost of settling these claims can
have devastating effects.

According to a 2005 report by the National Federation
of Independent Business Research Foundation, the median
total cost to a small business to settle a legal dispute is
about $5,000.  Businesses often have few options to recoup
these costs as raising prices is not always an option.
Instead, small business owners are driven to cut operating
expenses by laying off employees or, even, in extreme cases,
to close their operations.

In addition to dealing with the direct financial impact
imposed by settlement costs, small businesses also face the
loss of profits associated with the time spent defending
against the claim.  Oftentimes, small business owners are
extensively involved in all aspects of litigation, forcing them
to take time away from running their company, which can
ultimately affect their bottom line.  Even if a small business
is able to survive the financial repercussions of a frivolous
claim, it still can be adversely affected by the substantial
emotional hardship on the owners and potentially change
the tone of the business for years to come.

A Tool to Stem Frivolous Claims
The Lawsuit Abuse Reduction Act (LARA), H.R. 420,

addresses head-on the problems associated with frivolous
lawsuits. LARA, which is supported by over 330
organizations, will help rein in frivolous claims by restoring
mandatory sanctions on attorneys, law firms, or parties who
file frivolous lawsuits and by abolishing the “safe harbor”
provision that allows parties and their attorneys to avoid
sanctions during the 21-day window allowed by the 1993
changes to Rule 11 of the Federal Rules of Civil Procedure.
In addition, the legislation will permit monetary sanctions
including reimbursement of reasonable attorney’s fees and
litigation costs in connection with frivolous lawsuits and
extend Rule 11’s provisions preventing frivolous lawsuits
to apply to state cases in which a state judge finds that the
case substantially affects interstate commerce by threatening
jobs and economic losses to other states.

LARA also builds on the provisions in the federal
Class Action Fairness Act of 2005 (CAFA) that were intended
to stop litigation tourism to “Judicial Hellholes.”  Judicial
Hellholes are jurisdictions in which plaintiffs enjoy an unfair
(and often very considerable) advantage over defendants.
Personal injury lawyers seek out these places because they
know that they will likely be able to procure a positive
outcome in their courts—an excessive verdict or settlement,
a favorable precedent, or both.  LARA allows a plaintiff to
file a personal injury case where he or she resides at the time
of the filing, resided at the time of the alleged injury, or the
place where the alleged injury occurred.  LARA also allows
for claims to be filed where the defendant’s principal place
of business is located or where the defendant resides if the
defendant is an individual.

Staying Consistent with Federalism Principles
Under LARA, state court judges would be responsible

for determining whether a claim has substantial impact on
interstate commerce.  That is the trigger that requires
application of the federal rule.  These would be cases that
threaten to bankrupt a multi-state industry, risk loss of out-
of-state jobs, or could have a major impact on the interstate
economy.  Of equal importance is the fact that state court
judges would retain total power to determine whether or not
a claim or defense was frivolous and, if it was, what sanction
should be applied against the attorney who brought the
frivolous claim.  LARA gives judges an extra tool that enables
them to keep their courts fair and balanced.

The goal of LARA’s other major provision—putting a
stop to litigation tourism—also is consistent with basic
principles of federalism.  State courts should not be overrun
by claims of individuals who do not live, work, or pay taxes
in the state or county unless the claim arose there.  This
litigation tourism floods local courts with lawsuits more
appropriately heard in other jurisdictions, increasing the
workload of state court judges and diverting limited judicial
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resources.  It delays justice for local residents whose cases

compete for judicial time with those cases that have no

relation to the forum.

The CAFA solved a major inequity by allowing

interstate class actions to be removed to federal court.  We

have learned recently, however, that some plaintiffs’

attorneys are voiding CAFA’s reach by limiting the number

of claimants in a case to ninety-nine.  It is imperative that we

address this inequity, which allows plaintiffs’ lawyers to

take advantage of a Judicial Hellhole through litigation

tourism.  As the debate on LARA continues, addressing

these scenarios will be central to the effort.

LARA offers an opportunity to solve some of the worst

problems in today’s civil justice system while respecting the

prerogative of state court judges.  Supported by a united

business community, LARA already has passed the U.S.

House of Representatives with bipartisan support and now

heads to the Senate for consideration.  Now is the time to

build upon tort reform successes from this past year and

keep pushing for the passage of LARA to address litigation

tourism and the No. 1 civil justice concern of small

businesses and many others: frivolous lawsuits.

*  Sherman Joyce is President of the American Tort Reform

Association (ATRA).  ATRA is the only national organization

dedicated exclusively to tort and liability reform through

public education and the enactment of legislation.  ATRA’s

membership includes nonprofits, small and large companies,

as well as state and national trade, business, and

professional associations.  Prior to joining ATRA in 1994,

Mr. Joyce worked with the Senate Committee on Commerce,

Science, and Transportation as lead Republican staff member

on legislation to establish uniform rules for product liability

law.  He is a Princeton University and Catholic University

Law School graduate.
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PROFESSIONAL RESPONSIBILITY
AN OFFER THEY WON’T REFUSE
BY JOSEPH C. ZENGERLE AND ANDREW P. MORRISS*

Editor’s Note: This article was written before the 8-0
decision handed down by the United States Supreme Court
in Rumsfeld v. FAIR on March 6, 2006, in which the Court
ruled that the Solomon Amendment does not violate the
right to free speech when it forces law schools to allow a
“discriminatory employer” such as the military on campus.

On December 6, 2005, a group of law schools,
professors and students asked the Supreme Court to strike
down the Solomon Amendment, a federal law that conditions
funding for universities on the requirement that the
universities afford military recruiters the same access to
students that they grant other employers. This group told
the Court that enabling military recruiters to interview
students for careers in the Judge Advocate General’s (JAG)
Corps in law school facilities is unconstitutional because
the Amendment thereby compels the law schools to endorse
“the military’s. . .explicit policy” of discriminating on the
basis of sexual orientation. Not only are the law schools and
other complainants wrong on the law and the facts, but their
attack on equal access to campuses for JAG recruiters, if
successful, would help perpetuate one of the worst legacies
of the Vietnam War: The divide between the American
academy and the American military.

This divide between universities and the military can
be seen in the law schools’ challenge to what they repeatedly
and erroneously label as a military policy: the mandatory
“Don’t Ask, Don’t Tell” policy adopted by Congress and
signed by President Clinton. These law schools (unlike a
coalition of law school faculty and students who have filed
a brief with the Court opposing complainants) disguise the
fact that the military is simply following the directive of
Congress to exclude openly gay service members.  Any other
behavior by “the military” would (we hope) raise far more
serious issues than this lawsuit does, because it would mean
military leaders were ignoring their civilian (and
constitutional) superiors.

Ironically then, what the law schools seek to do is
penalize the military for adhering to the rule of law.  Of course,
mischaracterizing the issue by declaring that the military is
engaged in “invidious discrimination” instead of legally
mandated behavior allowed plaintiffs’ lead counsel to claim
on the front page of The New York Times that striking the
Solomon Amendment would affirm law schools’ right to
exclude “bigots.” But compliance with a federal statutory
obligation, which the complaining law schools themselves
accept as valid, is profoundly different from the sort of
voluntary—and sometimes illegal—behavior at which law
schools’ antidiscrimination policies are aimed.  The failure
of the law schools to acknowledge this distinction suggests

the deeper problem in American higher education.

Law schools, and universities generally, must be open
forums where academic freedom encourages all sides to be
heard.  It is to foster open discussion of all issues that we
reward faculty with lifetime tenure in their jobs, a rarity in
today’s economy, and fund state universities that house
even the most virulent critics of American society. The further
irony is that, while loudly complaining about the alleged
infringement on their right to speak (as though they would
be taken to adopt the personnel policies of employers allowed
to recruit), the law schools are seeking to restrict their
students’ freedom of inquiry.

In a competitive market, of course, such limitations on
access would likely succumb to market pressures, for schools
with more employers would out-compete schools with fewer.
In a competitive market Congress would have no need to be
concerned about any individual law school’s behavior
toward JAG recruiters (or anyone else).  But legal education
is not a fully competitive marketplace, and has not been for
almost a hundred years.  The potent combination of the
American Bar Association and the law school trade
association, the Association of American Law Schools
(AALS), has dampened competition and distorted market
forces.

In the Journal of Legal Education, law professor
George Shepherd recently argued that these two
organizations acting together require American law schools
to engage in a wide range of cost-increasing behavior that
help price legal education out of the reach of the poor,
including many minorities, while primarily benefiting the
faculty.  Regarding the case under discussion, an AALS
policy would require essentially all law schools to make their
career services unavailable to JAG recruiters.  Congress, in
the exercise of its constitutional power to “raise and support
Armies,” successfully countered this lack of competition by
bribing universities to override their law schools and allow
JAG recruitment on an equal footing.  Having lost the special
position sought by their anticompetitive behavior, law
schools are now asking the courts, among other things, to
restore it.

Law schools represent a privileged segment of the
academic community generally, and many of the complaining
law schools are distinctly more selective than most.  It is
equal access to their students which these schools would
deny at a time when the best qualified JAG officers are
needed to confront the difficult questions facing our armed
forces today.  The American military’s commitment to the
rule of law is so strong that JAG officers play an active role
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in advising combat operations and other defense policies,

as well as developing and executing military justice

standards, which is why supporting the military’s access to

the broadest and best pool of future lawyers is critically

important.

This is the ultimate irony the complaining law schools

create: They seek to deprive the military of graduates exposed

to the values they claim to have taught. The impact of their

denying equal access contributes to the perception of the

continuing role class plays in the makeup of military

manpower, a characteristic intensified by the all-volunteer

nature of the force since the draft ended a generation ago.  If

these law schools are indeed committed to the notion of

justice and equal treatment, enriching the ranks of military

lawyers with their graduates and sharing the sacrifices of

military service should be an important goal, not one cast

aside in favor of contesting a statutory personnel policy

this case cannot affect while perhaps reliving fond memories

of some faculty members’ days on the barricades of the

1960s.

*  Joseph C. Zengerle is the Executive Director, Clinic for

Legal Assistance to Servicemembers, George Mason

University School of Law, Fairfax, VA and co-counsel of a

brief amicus curiae in the Supreme Court supporting the

Solomon Amendment.  Andrew P. Morriss is the Galen J.

Roush Professor of Business Law & Regulation, Case School

of Law, Cleveland, OH and an amicus curiae in a Supreme

Court brief supporting the Solomon Amendment
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RELIGIOUS LIBERTIES

SUPREME COURT CONSIDERS CHALLENGE TO OREGON’S DEATH WITH DIGNITY ACT:

GONZALES V. OREGON AND THE RIGHT TO DIE

Editor’s Note: This article is reprinted with permission

from the Pew Forum on Religion and Public Life.  It was

originally released on September 30, 2005 as a Legal

Backgrounder.  The Pew Forum on Religion & Public

Life delivers timely, impartial information to national

opinion leaders on issues at the intersection of religion

and public affairs; it also serves as a neutral venue for

discussions of these matters. The Forum is a nonpartisan

organization and does not take positions on policy debates.

Based in Washington, D.C., the Forum is directed by Luis

Lugo and is a project of the Pew Research Center.  The

Forum is located at 1615 L Street, NW Suite 700,

Washington, DC 20036–5610.  For more information,

please visit www.pewforum.org.

On October 5, 2005, the Supreme Court will hear oral

argument in Gonzales v. Oregon, a case arising from the

conflict between Oregon’s Death with Dignity Act (DWDA)

and the U.S. attorney general’s interpretation of the federal

Controlled Substances Act of 1970 (CSA). The federal law

controls the distribution of drugs by regulating those who

are registered to prescribe and dispense them, and by

assigning drugs to categories of risk or medical usefulness.

Oregon’s Death with Dignity Act permits physicians to

prescribe a lethal dose of drugs to certain terminally ill

patients, who may then choose to end their own lives. The

law was initially enacted in 1994 through a voter initiative,

but a court injunction delayed its implementation until 1997,

when voters again approved the measure in a second

referendum. The court then lifted the injunction. Almost

immediately, federal legislators and executive branch officials

focused on the Oregon law’s potential conflict with the

federal Controlled Substances Act.

The administrator of the federal Drug Enforcement

Administration (DEA) initially determined that physician-

assisted suicide is not a “legitimate medical purpose” under

the CSA. But then-Attorney General Janet Reno overruled

that determination and found that the statute “does not

authorize [the DEA] to prosecute, or to revoke registration

[under the CSA] of, a physician who has assisted in a suicide

in compliance with Oregon law.” In 1998 and 1999, federal

legislators, led by then-Senator John Ashcroft, introduced

two bills designed to amend the CSA to state explicitly that

physician-assisted suicide is not a “legitimate medical

purpose,” and that the registration of a doctor prescribing

controlled substances for that purpose may be revoked.

Neither bill passed, and Oregon doctors and pharmacists

were left free to prescribe and fill prescriptions under the

DWDA without fear of losing their registrations under the

CSA.

By 2001, however, the legal landscape had changed

dramatically; John Ashcroft was now attorney general. Using

his authority under the CSA and its regulations, Ashcroft

reversed Janet Reno’s position on the Death with Dignity

Act. In a ruling known as the “Ashcroft Directive,” he

determined that physician-assisted suicide is not a

“legitimate medical purpose.” Any doctor who prescribes

drugs for the purpose of assisting a patient’s suicide—and

any pharmacist who fills a prescription written for that

purpose—is likely to violate the CSA, the attorney general

ruled, and risks loss of his or her privilege to prescribe drugs

as well as possible criminal penalties.

An Oregon doctor and pharmacist, joined by patients

and the state of Oregon, immediately filed suit to block

enforcement of the Ashcroft Directive.  The plaintiffs

contented that the Directive exceeds the attorney general’s

authority under the CSA.  The law was intended to combat

the illegal traffic in narcotics, they argued, not to regulate

the practice of medicine, which is an area traditionally left to

state control.  A federal district judge enjoined enforcement

of the Ashcroft Directive, and the attorney general appealed.

On May 26, 2004, the U.S. Court of Appeals for the Ninth

Circuit ruled in favor of the plaintiffs and held the Ashcroft

Directive “unlawful and unenforceable.”  Attorney General

Ashcroft petitioned the U.S. Supreme Court to hear the case

in its 2005-2006 term.  By the time the court agreed to hear

the case, in February 2005, Ashcroft had been replaced by

Alberto Gonzales.

Gonzales v. Oregon arises out of the morally charged

debates and lawsuits surrounding end-of-life decision-

making, seen most recently in the nationwide controversy

involving Terri Schiavo.  The debates and the cases that

accompanied them are the focus of the first section of this

backgrounder.  Although these controversies ensure that

Gonzales v. Oregon will generate much public interest, the

case will not be resolved on broad moral, political, or even

constitutional terms.  Instead, as is described in the second

section of this backgrounder, the Supreme Court’s decision

will likely involve technical legal questions about statutory

interpretation and the deference courts should accord to

certain decisions of federal administrative officials.

The End-of-Life Debate

The debate over the legal, ethical and political

implications of death and dying is a relatively recent

phenomenon.  Prior to the scientific and technological

revolutions of the 19th and 20th centuries, most people died

at home, often quite rapidly from viral or bacterial infections

or various other diseases for which there was no effective

treatments.

The idea of using drugs or other means to hasten
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someone’s painful end, while not unheard of, was frowned

upon at all levels of American society.  Traditional Jewish

and Christian teachings consider taking one’s own life to be

a grave sin.  Moreover the Hippocratic Oath and other

medical codes of conduct have long prohibited doctors from

assisting in the taking of life, even if the patient wants to die

prematurely.

The modernization of health care in the 20th century

dramatically changed the character of death and dying.

People began to routinely die in hospitals.  More importantly,

new technologies, such as the artificial respirator, allowed

doctors to prolong life, often for substantial periods of time.

By the 1950s, a small body of writers and thinker in the

United States and Europe began to argue in favor of voluntary

euthanasia.  These arguments gained wider acceptance in

the 1960s as the civil rights movement, the sexual revolution

and other social movements helped to expand notions of

personal freedom. In 1967, the first “right to die” bill was

introduced in the United States—in the Florida legislature.

It failed, as did a similar measure in the Idaho legislature in

1969.

In the 1970s the end-of-life debate vaulted onto the

national stage, thanks in large part to the highly publicized

case of Karen Ann Quinlan. Quinlan, a 21-year-old New Jersey

woman, fell into a coma in April 1975, possibly due to mixing

valium and alcohol. Despite efforts to resuscitate her, she

never regained consciousness. Quinlan was later judged to

be in a “chronic persistent vegetative state,” a condition in

which the patient is judged to have no remaining cognitive

functions. She was surviving with the assistance of an

artificial respirator.

Several months after Karen’s hospitalization, her father

and legal guardian, Joseph Quinlan, determined that she

would not want to be kept alive in her present condition.

When he directed the hospital to remove her respirator, her

treating physician refused, prompting Mr. Quinlan to sue in

state court for the right to remove his daughter’s life support.

After a highly publicized trial, the court ruled against

Quinlan.

The decision was overturned on appeal to the New

Jersey Supreme Court, and Joseph Quinlan was granted the

right to remove his daughter from the respirator. Writing for

a unanimous court in In re Quinlan, New Jersey Chief Justice

Richard J. Hughes found that Karen’s (and by extension

Joseph’s) right to terminate her life support was grounded

in the U.S. Constitution’s unwritten right to privacy. That

right had solidified in the years just before Quinlan, notably

in two landmark Supreme Court cases, Griswold v.

Connecticut (1965) and Roe v. Wade (1973).

In Griswold, the Supreme Court found that specific

provisions of the Bill of Rights, when taken together, create

certain privacy protections. This idea—that privacy

protections “emanate” from the Bill of Rights—was affirmed

in Roe, which expanded the privacy sphere to create a right

to abortion.

Griswold specifically concerns the right of married

couples to seek contraception counseling. But, as Chief

Justice Hughes noted, the privacy right enumerated in

Griswold “is broad enough to encompass a patient’s

decision to decline medical treatment under certain

circumstances in much the same way as it is broad enough

to encompass a woman’s decision to terminate pregnancy

under certain conditions,” as in Roe.

Ironically, Karen Quinlan continued to live after her

respirator was removed. She did not die until 1985, nine

years after the case had been resolved.

In the years following the Quinlan decision, many

state legislatures passed living will statutes. Living wills

were conceived in 1969 by human rights lawyer Louis Kutner

as a way to allow patients to refuse life-sustaining treatment

in cases where they are no longer able to communicate their

wishes. State courts also weighed in during this time with a

variety of decisions on end-of-life issues, including a 1985

New Jersey Supreme Court ruling allowing a hospital to

remove a feeding tube from a patient in the last stages of

terminal cancer.

In 1990 the right-to-die debate reached the Supreme

Court, when it took up Cruzan v. Director, Missouri

Department of Public Health. The case involved Nancy

Cruzan, a Missouri woman who was left in a persistent

vegetative state following a car accident in 1983. Five years

after her accident, Cruzan’s condition had not improved and

her parents asked that her feeding tube be removed. But the

Missouri Department of Health refused, prompting the family

to challenge the decision in state court.

The case worked its way to the Missouri Supreme

Court, which ruled in favor of the state, arguing that the

state has a strong interest in preserving life, an interest

embodied in its laws, including the criminalization of

homicide. Given this state interest, and Nancy’s lack of a

living will, the court ruled that the Cruzan family could only

terminate life support if there was “clear and convincing

evidence” that she would have wanted such treatment

withdrawn. The Cruzan family presented evidence that Nancy

had stated her desire not to live as a “vegetable,” but that

evidence was judged to be insufficient by the state’s high

court.

The Supreme Court upheld the state court’s rationale

by a vote of 5-4. Writing for the majority, then-Chief Justice

William Rehnquist agreed that the Due Process Clause of

the 14th  Amendment gives Nancy Cruzan and other patients

a “liberty interest” in declining treatment. But, he continued,

in cases like this, where the patient is not competent to make

decisions for herself and must rely on family members to do

so, states have the right to establish procedures to ensure

that decisions made by surrogates conform, as best as
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possible, to the wishes expressed by the patient when still

competent. What’s more, Rehnquist argued, “Missouri may

legitimately seek to safeguard the personal element of [these

decisions] through the imposition of heightened evidentiary

standards.” In sum, requiring “clear and convincing

evidence” of the patient’s intent before life support is

withdrawn did not violate Cruzan’s constitutional right to

terminate treatment.

In a concurring opinion, Justice Antonin Scalia

couched his support for Missouri in completely different

terms, arguing that end-of-life questions should be left to

state legislatures, not federal courts. “American law has

always accorded the State the power to prevent, by force if

necessary, suicide—including suicide by refusing to take

appropriate measures necessary to preserve one’s life,” he

wrote. Moreover, Scalia argued, “the point at which life

becomes ‘worthless,’ and the point at which the means

necessary to preserve it become ‘extraordinary’ or

‘inappropriate,’ are neither set forth in the Constitution nor

known to the nine justices of this Court any better than they

are known to nine people picked at random from the Kansas

City phone directory.”

Writing for the dissent, Justice William Brennan argued

that Nancy Cruzan’s liberty rights outweighed the state’s

obligation to protect her wishes or life in general. This

argument was echoed and expanded upon in a separate

dissent by Justice John Paul Stevens, who concluded that

“the meaning and completion of her life should be controlled

by persons who have her best interests at heart—not by a

state legislature concerned with only the ‘preservation of

human life.’ ”

In spite of the fractured character of the Cruzan

decision, the Supreme Court for the first time implicitly

recognized the right to refuse treatment in extraordinary

circumstances. Indeed, when the case was remanded back

to the state courts for retrial, a judge determined that the

Cruzan family had met the “clear and convincing” standard

and allowed Nancy to be disconnected from her feeding

tube and to die.

In some ways, Cruzan presaged another high-profile

case, that of Terri Schiavo, the severely brain-damaged

Florida woman whose situation became a national media

story from 2003 until her death in 2005. But in striking contrast

to Cruzan, state courts in the Schiavo case consistently

affirmed the right of Michael Schiavo, Terri’s husband and

legal guardian, to remove her feeding tube and allow her to

die. Moreover, federal courts, including the Supreme Court,

were unwilling to intervene in the case, even after Congress

passed a law authorizing the federal judiciary to intervene.

In the years immediately following Cruzan, a number

of states held referenda on legalizing physician-assisted

suicide for certain terminally ill patients. In Washington state

in 1991 and then in California the next year, voters rejected

these measures. Even when voters in Oregon approved the

Death with Dignity Act in 1994, it did not come into legal

force until 1997, owing to court challenges and a second

state referendum that unsuccessfully sought to nullify the

Act.

The Oregon law only applies to patients who are

terminally ill and likely to die within six months, a diagnosis

that must be confirmed by two physicians. In addition,

eligible patients must possess the mental capacity to give

informed consent, cannot suffer from depression and must

sign a written declaration in front of two witnesses stating

that they are competent and acting voluntarily. Finally, while

doctors may prescribe the lethal drugs, the dose must be

administered by the patient.

Glucksberg and Quill

While states on the West Coast were grappling with

right-to-die referenda, several challenges to state laws

prohibiting physician-assisted suicide were working their

way to the Supreme Court. Two suits, Washington v.

Glucksberg and Vacco v. Quill, were filed on the grounds

that a law prohibiting doctors or others from assisting

terminally ill patients to prematurely end their lives violates

the liberty interest under the 14th  Amendment’s Equal

Protection Clause. In both cases, federal appeals courts

agreed and declared the laws—from Washington state in

Glucksberg and New York in Quill—to be unconstitutional.

In Quill, for instance, the Court of Appeals for the Second

Circuit ruled that since New York allowed terminally ill

patients to remove life-support systems in order to quickly

end their lives, it should also allow dying patients other

means to hasten death, including physician-assisted suicide.

But the Supreme Court rejected these arguments in

twin unanimous decisions issued in 1997, ruling that state

laws prohibiting assisted suicide are constitutional. Writing

for the majority in Glucksberg, Chief Justice Rehnquist

argued that in order for something to be specially protected

by the Due Process Clause, it must be “deeply rooted in this

nation’s history and tradition,” such as the right to marry

and raise children. Neither marriage nor child rearing are

specifically guaranteed by the Bill of Rights, but both have

been deemed a liberty interest, protected by the Due Process

clause.

According to Rehnquist, the right to physician-

assisted suicide does not rise to the level of a deeply rooted

historical right. Indeed, he argued, states have traditionally

outlawed the practice and continue to do so. In this context,

Rehnquist wrote, physician-assisted suicide cannot be

compared with the removal of life support. The right to refuse

medical treatment has a long history in the nation’s traditions

and laws, he argued, and was deemed to be constitutionally

protected in Cruzan.

Finally, the chief justice looked at the constitutionality

of Washington state’s law prohibiting physician-assisted

suicide.  Although the right to assisted suicide is not

protected under the Due Process Clause, he wrote, the law
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prohibiting it must still advance a legitimate state interest in

order to be constitutional.  In this case, Rehnquist argued,

Washington state’s prohibition met a number of legitimate

interests, including the state’s broad interest in preserving

life and protecting the depressed and mentally ill.

A number of justices issued concurring opinions in

Glucksburg.  Sandra Day O’Connor, while agreeing that the

Constitution offered no broad right to suicide, left open the

possibility that someone “experiencing great suffering” might

have a constitutional right to control “the circumstances of

his or her imminent death.”

In his concurrence, Justice Stevens took O’Connor’s

rationale a step further, writing that there are times when

hastening death “is entitled to constitutional protection.”

Steven essentially argued that the court’s earlier decision in

Cruzan is a counterweight to Glucksburg, requiring

constitutional boundaries on right-to-die issues to stand

somewhere between the two decisions.  “Although there is

no absolute right to physician-assisted suicide,” Stevens

wrote, “Cruzan makes it clear that some individuals who no

longer have the option of deciding whether to live or die

because they are already on the threshold of death have a

constitutionally protected interest that may outweigh the

State’s interest in preserving life at all costs.”

The opinions in Quill largely paralleled those in

Glucksburg.  Once again, Rehnquist wrote for the unanimous

majority, with O’Connor, Stevens and others concurring.

And once again, the majority rejected the argument that

physician-assisted suicide was a constitutionally protected

right.  While Glucksburg and Quill upheld prohibitions on

physician-assisted suicide, they did not in any way address

the question of whether a law like Oregon’s Death with

Dignity Act would be constitutional.  Neither will the

upcoming Gonzales case.

Gonzales v. Oregon

Under the Controlled Substances Act, no person may

“manufacture, distribute or dispense” a controlled substance

except in conformity with the conditions established by the

law.  The  Controlled Substances Act requires physicians to

register with the attorney general in order to prescribe

controlled substances, and then restricts such prescriptions

to those that are “issued for a legitimate medical purpose.”

A prescription issued by a physician that lacks a legitimate

medical purpose is legally indistinguishable from a

prescription drug dispensed by a non-physician.  Both fall

outside the CSA’s rules for distributing controlled

substances.  The law also gives the attorney general the

authority to revoke a physician’s registration for violations

of the CSA or other acts “inconsistent with the public

interest.”

Soon after Oregon voters re-approved the Death with

Dignity Act in 1997, then-DEA Administrator Thomas

Constantine determined that the CSA prohibited the use of

controlled substances as envisioned by the Oregon law,

because a prescription for a lethal dose does not constitute

a “legitimate medical purpose.” Several months later,

however, then-Attorney General Reno overruled the DEA

determination. She concluded that Congress enacted the

CSA to address the traffic in illegal and unauthorized drugs

and to address problems of substance abuse. Congress,

she reasoned, did not intend “to displace the states as the

primary regulators of the medical profession, or to override

a state’s determination as to what constitutes legitimate

medical practice in the absence of a federal law prohibiting

that practice.” Moreover, Reno found that the law’s

legislative history in no way indicates that Congress meant

for the attorney general to resolve the complex moral and

legal questions of physician-assisted suicide.

The Ashcroft Directive

On Nov. 9, 2001, then-Attorney General Ashcroft

issued an interpretive rule, known as the Ashcroft Directive,

that reversed his predecessor’s legal analysis of the conflict

between the DWDA and the CSA. The Ashcroft Directive

relies on an opinion written by the Department of Justice

Office of Legal Counsel, which analyzes the legal framework

of the CSA and the attorney general’s authority under the

Act, along with the broad policy and legal context of assisted

suicide. The Ashcroft Directive’s ruling contains three main

elements.

First, the Directive asserts the authority of the attorney

general to identify and establish a uniform national definition

of “legitimate medical purpose,” as used in the CSA and its

implementing regulations. An important decision of the

Supreme Court that year, United States v. Oakland Cannabis

Buyers’ Coop. (2001), lends weight to the Directive. In

Oakland Cannabis, a California grower-distributor of

marijuana claimed that its cooperative enterprise was exempt

from the reach of the CSA because it provided the drug only

to those eligible to use it under California’s “medical

marijuana” statute, enacted in 1996. When the DEA filed

suit to stop these activities, the grower asked the court to

recognize a “medical necessity” exception to the CSA, one

that would permit those charged with improper use of drugs

to defend themselves against the charge by showing the

medical usefulness of the drug.

The U.S. Court of Appeals for the Ninth Circuit ruled

in favor of the grower, but the U.S. Supreme Court reversed

the lower court’s ruling. The high court held that the CSA

assigns expressly to the attorney general or Congress the

authority to determine which drugs are listed. In this case,

Congress specifically determined that marijuana was one of

those drugs with “no currently accepted medical uses.” Once

such a determination is made, the Court held, only Congress

or the attorney general may revise the drug’s status and

declare such medical uses to exist. Neither states nor private

entities possess the authority to decide, for purposes of the

CSA, whether marijuana or any other drug has a medical

use, the court said.

Second, the Office of Legal Counsel opinion, on which
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the Ashcroft Directive relies, asserts that the Oregon law

represents a significant departure from the legal and ethical

norms governing medical care. The office surveyed a broad

range of state laws and professional standards for health

care practitioners. It concluded that across all other U.S.

jurisdictions, and among virtually all the major organizations

of medical professionals, physician-assisted suicide is

uniformly regarded as outside the range of “legitimate

medical purposes” for which controlled substances may be

prescribed.

Third, the Ashcroft Directive declares the attorney

general’s intention to sanction non-complying practitioners,

and instructs DEA officials to monitor compliance in Oregon.

Specifically, the Directive states that Oregon’s legalization

of physician-assisted suicide is not a defense to those who

violate the terms of the CSA by prescribing or dispensing

drugs for purposes of assisting in a patient’s suicide.

The day after the Ashcroft Directive was issued,

Oregon filed suit in federal district court to block its

enforcement. Health care providers and terminally ill patients

soon joined the state’s lawsuit against the attorney general.

Although the district court granted the plaintiffs’ motion to

enjoin the Directive, it lacked jurisdiction to hear the suit

and transferred the case to the U.S. Court of Appeals for the

Ninth Circuit, which asserted jurisdiction over the case and

continued the injunction.

On May 26, 2004, a divided panel of the Ninth Circuit

struck down the Ashcroft Directive, holding that the attorney

general’s rule “violates the plain language of the CSA,

contravenes Congress’ express legislative intent and

oversteps the bounds of the attorney general’s statutory

authority.” In dissent, Judge J. Clifford Wallace argued that

the court should have applied ordinary standards of

administrative law to the case, which would have accorded

far greater deference to the Ashcroft Directive and its

determination of “legitimate medical purpose” under the

CSA. The attorney general sought review of the Ninth

Circuit’s decision in the Supreme Court, and the high court

agreed to hear the case in its October 2005 term.

Arguments in Gonzales

Although its context is morally and politically charged,

Gonzales v. Oregon presents the court with a common,

though doctrinally convoluted, question of administrative

law and statutory interpretation. Should courts defer to

agency interpretations of a regulation or statute, or should

they review such interpretations with a more critical eye?

More concretely, should courts defer to the attorney

general’s interpretation of “legitimate medical purpose” as

used under the CSA and its regulations, or should they

apply greater scrutiny to the attorney general’s ruling in the

Ashcroft Directive?

Answers to that question fall across a broad spectrum

of judicial deference to agency interpretations, from

substantial deference (with very little judicial scrutiny) on

one side, to virtually no deference (with intense judicial

scrutiny of the agency interpretation) at the other. In

Gonzales v. Oregon, the parties have advanced three

distinguishable approaches to the issue of judicial deference,

one falling toward each end of the spectrum and another

lying in the middle.

1.  No Deference—Federalism and the Clear Statement

Rule

In their most ambitious argument, which prevailed in

the Ninth Circuit, the respondents—those who are

challenging the Ashcroft Directive—contend that the

Directive merits no judicial deference because the attorney

general lacked the legal authority to issue such a rule. This

argument rests on the claim that the CSA reflects a “delicate

balance between federal regulation of controlled substances

and state control of medical practice.” Although control of

drug distribution clearly falls within federal power under the

Constitution’s Commerce Clause, respondents argue, the

same cannot be said of the doctor-patient relationship or

medical practice more generally. More intrusive federal

regulation of the doctor-patient relationship pushes up

against the limits of federal power under the Commerce

Clause. “By attempting to regulate physician-assisted

suicide,” the Ninth Circuit held, “the Ashcroft Directive

invokes the outer limits of Congress’ power by encroaching

on state authority to regulate medical practice.”

When  faced with a  regulation that “invokes the outer

limits” of Congress’ constitutional authority, courts engage

in a two-part analysis. First, they demand that an agency

show that Congress has clearly authorized it to push these

limits. If an agency does not show that it has clear

congressional authority, the regulation is deemed invalid.

Second, even if the agency can make that showing, the

regulation may still be invalid, because the court may

ultimately find that Congress exceeded the “outer limit” of

its authority under the Constitution.

Respondents in Gonzales argue that granting

authority to the attorney general under the CSA to determine

a national standard of “legitimate medical purposes” for

which drugs may be prescribed would inevitably lead to

federal encroachment on the state’s power to regulate the

doctor-patient relationship, and raise serious concerns under

the Commerce Clause. In other words, such a grant would

“push up against,” and quite possibly exceed, the limits of

Congress’ constitutional authority. Given this, respondents

contend, courts should scrutinize the CSA to find a clear

statement granting the attorney general that authority.

Finding none, the court should decline to recognize (or defer

to) the attorney general’s definition of “legitimate medical

purpose,” at least as applied to the practice of physician-

assisted suicide. Therefore, the attorney general’s

interpretive rule should be deemed invalid, and the court

would have no reason to move to the second part of the

analysis, and decide whether or not Congress actually

exceeded its constitutional authority.
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Although the Ninth Circuit Court agreed with

respondents’ argument, and held that the Ashcroft Directive

lacked legal authority because Congress did not clearly grant

such authority to the attorney general, the Supreme Court is

unlikely to reach the same conclusion. The demand for a

clear statement of congressional authority rests on a prior

conclusion that the challenged regulation or interpretation

“invokes the outer limits” of federal authority, and the

Supreme Court is likely to conclude that the Ashcroft

Directive falls well within those limits. Earlier this year, the

Supreme Court, in Gonzales v. Raich (2005), concluded that

Congress has authority under the Commerce Clause to

prohibit even the intrastate, personal growing and

possession of marijuana for medical use. If Congress may

regulate the personal possession of marijuana, it follows

that it may also regulate the prescription of drugs by doctors,

since doctors are normally paid and the drugs are virtually

always purchased through channels of interstate commerce.

Therefore, the Ashcroft Directive is not likely to “invoke the

outer limits” of federal authority under the Commerce Clause,

so the Supreme Court will not require a clear statement of

the attorney general’s authority to make the challenged

determination.

2.  Substantial Deference to Agency Interpretations of

Agency Regulations

        In Gonzales the attorney general argues that the

Supreme Court should accord the Ashcroft Directive

“substantial deference” because it only interprets a

regulation made by the agency, not the CSA statute itself.

The Supreme Court, in an earlier case, Seminole Rock v.

Bowles (1945), ruled that courts must defer to the agency’s

interpretation of its own rules “unless it is plainly erroneous

or inconsistent with the [agency’s own] regulation.” The

Ashcroft Directive interprets the phrase “legitimate medical

purposes” in the context of a regulation that defines the

purpose for which a lawful prescription may be issued. Thus,

the attorney general contends, the Supreme Court should

accept the Directive’s definition of that phrase unless the

respondents show that the definition is “erroneous or

inconsistent with the regulation.”

If the Supreme Court accepts the attorney general’s

argument that the Ashcroft Directive merits the substantial

deference of Seminole Rock, the respondents will have a

virtually insurmountable burden of proving defects in the

attorney general’s definition of “legitimate medical purpose.”

Nothing in the CSA or its regulations forbids the attorney

general from making rules governing medical purposes, and

the substance of the definition chosen—that assisted

suicide is not a “legitimate medical purpose”—cannot

reasonably be deemed an erroneous determination, since all

states but Oregon follow such a rule.

3.  Intermediate Deference to Agency Interpretations of

Statutes

Although the Ashcroft Directive seems to interpret

an agency regulation, and thus would warrant application

of the Seminole Rock standard of review, it is possible that

the Supreme Court will analyze the Directive under a less

deferential standard, drawn from Skidmore v. Swift & Co.

(1944), which applies to certain agency interpretations of

statutes. The Skidmore standard is far more contextual than

either the clear statement rule used by the Ninth Circuit or

the Seminole Rock standard. Skidmore requires courts to

consider the “thoroughness evident in the [agency’s]

consideration, the validity of its reasoning, its consistency

with earlier and later pronouncements, and all those factors

which give it power to persuade.”

If the Supreme Court follows Skidmore in analyzing

the Ashcroft Directive, it is likely to focus on two features of

the Directive. The first is its apparent inconsistency with

the CSA and prior administrative practice. As former Attorney

General Reno concluded in her 1998 opinion letter, Congress

intended the CSA primarily to combat the illegal trade in

drugs, including prescription drugs diverted out of the

legitimate chain of distribution. All regulations and

enforcement actions prior to the Ashcroft Directive focused

on this illegal traffic in drugs. The Directive, however, departs

from that focus, and attempts to regulate conduct that a

state has brought within the bounds of lawful medical

practice. Respondents contend that the Directive’s novel

reach reflects its lack of statutory authority. Yet the attorney

general argues that the respondents’ claim is no different

from that of doctors or patients in California who wish to

prescribe or use medical marijuana, a drug categorically

prohibited by the CSA. In each context, the CSA gives the

attorney general the authority to regulate doctors’

prescriptions of a drug.

Second, the Court is likely to find significant the

attorney general’s evaluation—largely contained in the 2001

Office of Legal Counsel opinion—of broad public and

professional understandings of “legitimate medical pur-

poses.” In ruling that Oregon’s Death with Dignity Act, with

its permission to prescribe drugs for assisted suicide, falls

outside the range of legitimate medical purposes, the

attorney general cited the current professional codes of

virtually all healthcare professions, along with a wide range

of opinion polls. Unlike the clear statement rule or the

Seminole Rock standard, however, the contextual character

of the Skidmore analysis renders uncertain any prediction

about its outcome.

Although Gonzales v. Oregon involves the highly

charged context of assisted suicide, its resolution will turn

on routine considerations of the relationships between

federal and state law; Congress and the executive branch;

and reviewing courts and executive branch interpretations

of law. The fact that the health professions have, for the

most part, repudiated assisted suicide may, however,

influence at the margin some of the Court’s judgments about

these relationships. In that way, ethical and social

considerations about assisted suicide may creep back into

what is otherwise a question of interest only to lawyers.
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TELECOMMUNICATIONS

THE DANGERS OF MANDATING NETWORK NEUTRALITY

BY BRYAN N. TRAMONT AND J. WADE LINDSAY*

Some communications policymakers have recently

become strong advocates of a government requirement to

ensure the benign-sounding concept of “Network Neutrali-

ty.”  Network Neutrality, as defined in a recent Federal Com-

munications Commission (FCC) Policy Statement, holds that

consumers are entitled to: (1) access lawful Internet content

of their choice; (2) run applications, and use services of

their choice; (3) connect devices of their choice to any broad-

band platform so long as they do not harm the network; and

(4) benefit from competition among network providers, ap-

plication and service providers, and content providers.1

While these are fitting aspirations for America’s broadband

future, there are significant dangers at this stage of the mar-

ket with reifying these principles into a new and complex ex

ante regulatory structure or enforcement regime.  Indeed, a

robust broadband marketplace and the emergence of new

broadband platforms may well depend on regulatory re-

straint—not regulatory action.

By now it is evident that Internet Protocol or “IP-

Enabled” services, many of which are accessed over the

public Internet, have had and will continue to have an enor-

mous impact on our Nation’s communications landscape.

As a truly global network providing instantaneous connec-

tivity to individuals and services, the Internet has become

one of the greatest drivers of consumer choice and benefit,

technical innovation, and economic development in the

United States.  Customers are beginning to substitute IP-

Enabled services for traditional telecommunications servic-

es and networks; customers today speak with each other

using Voice over Internet Protocol (VoIP) instead of circuit-

switched telephony and view content over streaming Internet

media instead of broadcast or cable platforms.  These new

advanced services are transforming our Nation’s and the

world’s communications industry and driving more and more

Americans to subscribe to broadband services.

This explosive development has occurred “in an envi-

ronment that is free of many of the regulatory obligations

applied to traditional telecommunications services and net-

works.”2  But now some federal policymakers are consider-

ing imposing broad new regulation on the broadband plat-

form.  These policymakers argue that a preemptive Network

Neutrality regulatory regime is necessary to ensure that

Internet users continue to have open and unfettered access

to online content and services.  Without such regulation,

they contend, the cable and telephone companies will use

their control over their networks to give advantage to pre-

ferred applications and content and otherwise exploit their

market power.

Policymakers should be extremely cautious and skep-

tical in developing a new regulatory paradigm based on these

principles.  Thus far, there is little evidence of a broad mar-

ket failure that would require such regulation.  Indeed, there

are strong economic and business reasons to believe that

network providers have no real long term incentive to en-

gage in such behavior.  And, perhaps most troubling, efforts

to draft and enforce rules that will adequately respect and

continue to foster the innovation, investment, and competi-

tion that has typified the Internet seem predestined to fail.

Network Neutrality and Broadband Regulation

As the cable and communications companies roll out

high-speed broadband platforms capable of providing IP-

Enabled services and applications to customers throughout

the United States, regulatory policymakers are wrestling with

fundamental questions regarding how these platforms and

the services that ride over them should be regulated.  The

FCC has established a largely “hands off” regulatory para-

digm for high-speed broadband facilities capable of bring-

ing IP-Enabled services to the public.  Cable modem and

digital subscriber line (DSL), the two current dominant broad-

band platforms, are now regulated as information services

under Title I of the Communications Act of 1934, as amend-

ed, which places a high value on the free market for facili-

ties-based providers.3  With regard to IP-Enabled services,

the FCC has determined that VoIP services are not subject to

telephone company regulation by state public utility com-

missions, but are rather obligated to comply solely with a

national set of standards.4  Finally, the FCC has consistently

urged “the great majority” of IP-based services “should re-

main unregulated.”5

There is, however, a growing unease with this com-

mitment to regulatory restraint among some policymakers.

They have become concerned that there is a need for rules

to guarantee consumers open and unfettered access to

online content and services in the future.  As FCC Commis-

sioner Copps recently put it:

This new era of telecommunication is rife with

all sorts of exciting opportunities for both con-

sumers and entrepreneurs.  But there are also

new perils. . . .  [L]arge carriers “are starting to

make it harder for consumers to use the Internet

for phone calls or swapping video files.”  The

more powerful and concentrated our facilities

providers grow, the more they have the ability,

and perhaps even the incentive, to close off

Internet lanes and block IP byways.  I’m not

saying this is part of their business plans to-

day; I am saying we create the power to inflict

such harms only at great risk to consumers, in-

novation and our nation’s competitive posture.

Because, in practice, such stratagems can mean
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filtering technologies that restrict use of

Internet-calling services or that make it difficult

to watch videos or listen to music over the web.

. . .This is why. . .enforceable net neutrality prin-

ciples. . .are so vital.6

Recently, the FCC moved beyond the Policy State-

ment and incorporated its Net Neutrality principles as en-

forceable conditions on the recent mergers of SBC with

AT&T and Verizon with MCI.7  The FCC also required the

merged entities to provide “naked” or stand-alone DSL ser-

vices.8  This requirement was specifically intended to serve

as a prophylactic measure to ensure that the merged entities

would not discriminate against VoIP services by requiring

consumers to purchase DSL only bundled with voice ser-

vice.  Earlier in 2005, the FCC’s Enforcement Bureau adopted

a Consent Decree settling allegations that Madison River

Telephone Company was blocking customers’ ability to use

VoIP through one or more VoIP service providers.9

Chairman Martin has charted a thoughtful course re-

garding Net Neutrality issues.  Chairman Martin oversaw

the release of the Net Neutrality Policy Statement, empha-

sizing his belief that “consumers should be able to use their

broadband internet access service to access any content on

the Internet.”10  At the same time, he recognized that “cable

and telephone companies’ practices already track well with

the Internet principles” endorsed in the Policy Statement.11

He also expressed his confidence that “the market place will

continue to ensure that these principles are maintained”

and that “regulation is not, nor will be, required.”12  In a

Commission facing difficult decisions and evenly divided

between two Republicans and two Democrats, however, Net

Neutrality proponents are in a strong position to press for a

more aggressive regulatory posture.

In addition to the FCC’s efforts, Net Neutrality is a

central theme in the debate surrounding proposed telecom-

munications reform legislation.  The House Energy and Com-

merce Committee Revised Discussion Draft and the Draft

Broadband Investment and Consumer Choice Act in the

Senate each put forth Net Neutrality provisions that ad-

dress the same concerns expressed in the Net Neutrality

Policy Statement.

The Principle of Network Neutrality

Net Neutrality proposals appear to be driven by the

belief that cable and telephone companies have what is in

effect a broadband duopoly that will allow them to use their

market power to dominate the broadband platform and the

content, services, applications, and devices that depend on

it.  Consumers Union, for example, told the House Energy

and Commerce Committee that:

Giving network operators the power to dictate

services opens the door to the “cabilization” of

the Internet.  Cable and telephone company gi-

ants are encouraged. . .to bundle more services

together in take-it-or-leave-it packages and to

make it harder, not easier, for competing commu-

nications service providers and Internet appli-

cations developers or service providers to reach

the public. . . .  This duopoly dribbles out band-

width increasingly in bundles that are

unaffordable for most Americans.13

Net Neutrality advocates argue that, as cable and tele-

phone companies pursue vertical integration of the broad-

band conduit with IP-Enabled services or applications, they

are coming into competition with other Internet-based ser-

vices such as Vonage, Google, or Yahoo!.  This competition

in turn creates incentives for the cable and telephone com-

panies to leverage their supposed market power over the

physical layer of the broadband platform to bar or discrimi-

nate against competitors and to limit customers’ use of their

services or applications.  For instance, cable and telephone

companies might create a “walled garden” blocking access

to competitors’ websites, or blocking competing applica-

tions or services from their networks.  The network provid-

ers may elect to give priority to their own content, applica-

tions, or services by degrading the delivery of the content,

applications, and services of their competitors.  Or they may

prevent consumers from attaching wireless routers to the

edge of their networks.  The network providers could also

speed up or slow down particular uses and charge compet-

ing services to use the “express lanes” on their networks.

Net Neutrality advocates fear that such practices

would ultimately stifle the promise of broadband to provide

consumers with unlimited access to diverse sources of in-

formation and services and prevent the emergence of com-

petitive alternatives to dominant cable and telephone pro-

viders.  These parties therefore urge policymakers to estab-

lish “[s]trong, enforceable nondiscrimination provisions. . .

essential to continued growth and competition in not just

broadband service, but also for continued innovation in

Internet content, services, and applications.”14  In essence,

then, Net Neutrality would be a new regulatory regime aimed

at preventing cable and telephone companies from exercis-

ing market power based on their control over their networks.

Network Neutrality—Regulations Ahead of Their Time

Those who favor a vast new regulatory regime based

on Net Neutrality principles place at risk the core, long term

strength of the broadband marketplace in the United States.

First, it assumes that the broadband marketplace of the fu-

ture will be a duopoly between cable and wireline.  If that

were ultimately to occur, then perhaps some type of Net

Neutrality regulation would be warranted.  However, public

policy should instead be focused on maintaining economic

incentives for new broadband platforms to emerge, increas-

ing competition, and eliminating whatever marketplace in-

centives there are for the dominant carriers to engage in the

anticompetitive misconduct Net Neutrality is intended to

thwart.  Finally, in an ecosystem as complex as the Internet,

transforming ideals like Net Neutrality into workable and

enforceable regulations is an overwhelmingly complex task

and is one that may well frustrate the development of new
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broadband platforms.

Policymakers should recognize that, at this point, there

is scant evidence of the types of anticompetitive behavior

that Net Neutrality is designed to prevent.  Indeed, the Mad-

ison River case is the sole adjudicated example to date of a

network provider unfairly blocking access to websites or

online services today.15  Moreover, there are sound reasons

why the cable and telephone companies are not now and

will not likely in the future engage in the kind of discrimina-

tory and anticompetitive “bad acts” that Net Neutrality is

intended to remedy.

First, the market power problem that Net Neutrality

presumes is not likely to occur.  Net Neutrality assumes that

cable and telephone companies, as the current dominant

broadband platforms, have overwhelming market power.

While these platforms may enjoy a dominant position in the

market today, the market is in fact typified by a competitive

free-for-all with “several emerging platforms and providers,

both intermodal and intramodal, in most areas of the coun-

try.”16  The FCC’s Wireline Competition Bureau reports that

high-speed connections17 to end users by means of satellite

or terrestrial wireless technologies increased by 30% during

the second half of 2004, and connections by means of fiber

optics and electric power lines increased by 9%.18  Further-

more, providers continue to invest billions of dollars in ex-

panding competitive broadband networks to compete with

cable and DSL.19  The continuing development of such com-

petitive broadband platforms undermines any justification

for the adoption of Net Neutrality as competition creates

incentives for network operators to keep their networks open

to meet consumer needs.  At a minimum, it makes no sense

to impose a new regulatory regime against these emerging

entrants as they seek to make a mark in the broadband mar-

ketplace.

Second, the existing marketplace already acts strong-

ly to discipline network operators from adopting unduly

restrictive limitations on the use of their networks.  Broad-

band networks are extraordinarily expensive to construct

and network operators can recover their investment only by

carrying traffic.  Network operators thus have no incentive

to unreasonably restrict or encumber consumers’ use of the

network; to do so will lead to consumer frustration and en-

courage consumers to reduce their usage or to leave the

network altogether.  In a recent example, subscribers to the

social-networking site MySpace began experience trouble

accessing YouTube—a competing site—and even experi-

enced erasures of any reference to YouTube.20  MySpace

subscribers reacted with indignation and appear to have

forced a resolution of the problems.21

Net Neutrality’s Potential Unintended Consequences

In short, the government should not undertake broad,

new ex ante regulation of the Internet, absent any substan-

tial evidence of actual harm or the imminent likelihood of

harm.  The explosive development of the Internet has oc-

curred precisely because the Internet remains free of the

“regulatory obligations applied to traditional telecommuni-

cations services and networks.”22  Further, a minimal regula-

tory environment is critical to promote continued infrastruc-

ture investment and encourage the ubiquitous availability

of broadband to all Americans.23  Government interference,

by contrast, would discourage investment and innovation

in broadband networks and may have the perverse result of

solidifying a “broadband duopoly.”

Net Neutrality regulation would effectively dampen

the incentives for continued investment and innovation in

broadband networks.  Simply put, in order to justify deploy-

ing broadband networks and next-generation technologies,

network providers must have the ability to generate reve-

nue from the networks.  To that end, network operators may

wish to promote their own branded content and services by

offering access and services in bundled packages or with

premium quality of service.  They may also enter joint or

exclusive marketing arrangements with service and content

providers as a mechanism for differentiating themselves from

competitors.  These types of offerings can create rewarding

online experiences for users and can help network operators

entice consumers to use their networks.  Satellite radio of-

fers an excellent example of this point.  XM Satellite Radio

and Sirius Radio both utilize exclusive content arrangements

and have leveraged these arrangements to enhance their

competitive positions.  Indeed, it appears that such exclu-

sive agreements have been a major factor in the fledgling

satellite radio industry’s ability to expand to over 10 million

subscribers in the last three years.

Net Neutrality might also have the perverse result of

reinforcing the “broadband duopoly” that it is intended to

address.  In capital intensive industries, forcing competi-

tors to differentiate themselves solely on the basis of cost

gives large, incumbent companies an enormous advantage

based upon economies of scale.24  Large companies have

larger customer bases over which to spread the costs of

their networks, allowing them to charge each customer less.

Allowing networks to differentiate themselves on the

basis of product and service offerings, on the other hand,

provides important opportunities for small entities and new

market entrants.25  A new entrant may be able to survive and

compete with the larger incumbent network providers by

offering specialized services or exclusive content which jus-

tify the higher prices necessitated by the entrant’s smaller

customer base.  For example, as Professor Yoo points out in

his working paper for the Vanderbilt University Law School,

if network operators are allowed to restrict the connectivity

to their networks, it would be easy to envision three distinct

networks competing to serve end users: one optimized for

traditional Internet applications such as e-mail and website

access; another incorporating security features to facilitate

e-commerce and guard against viruses; and a third that fa-

cilitates applications such as streaming media and VoIP.26

Each consumer would thus be able to choose and pay for

only the degree of connectivity that she needs and wants.

The ability to promote proprietary services and content
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would similarly allow new entrants to develop bundles of

services and content catering to niche markets where cus-

tomers value such services and are willing to pay more for

the package.

Net Neutrality: The Practical Dilemma

At its most benign, Net Neutrality can be viewed as a

necessary, albeit temporary, regulatory remedy for

anticompetitive “bad acts” such as the port blocking that

occurred in Madison River.   Madison River, however, repre-

sents the “easy case” in which government intervention

may well have been necessary to address a specific instance

of anticompetitive conduct on the part of an identified net-

work provider.  The arrival of additional competitive broad-

band platforms should eliminate the need for such interven-

tion as competition compels carriers to keep their networks

open.  Many Net Neutrality proponents nevertheless sup-

port establishing a broad new ex ante regulatory structure

to prevent network providers from generally discriminating

in terms of access to its network or in the content, applica-

tions, and services running on their network.

It is not at all clear that government could, as a practi-

cal matter, craft enforceable regulations that would meet this

goal.  There are many legitimate reasons for carriers to en-

gage in some forms of theoretically “discriminatory” con-

duct.  Access to networks may need to be limited in order for

operators to maintain the technical integrity of their net-

work, to prevent the spread of viruses, to disrupt the distri-

bution of unlawful content such as child pornography, or to

manage capacity.  Similarly, network operators may need to

prioritize the transmission of certain time sensitive traffic

such as streaming video to avoid delays in users receiving

such traffic.  Moreover, as discussed above, there are legit-

imate reasons for network operators to develop branded

content and services by offering access and services in

bundled packages or entering joint or exclusive marketing

arrangements with service and content providers as a mech-

anism for differentiating themselves from competitors.

Can policymakers craft a readily-understood distinc-

tion between lawful and unlawful discrimination given these

realities?  Can a set of ex ante rules resolve issues such as

whether network providers can provide select services or

applications with exclusive access to a premium level of

service quality or speed?  Can a network operator sign an

exclusive arrangement with a local television station to pro-

vide content?  Can a network operator prevent consumers

from accessing pornography?  Could an equipment manu-

facturer sign an exclusive deal with a network provider for a

sleek new handset?  How will regulators enforce nondis-

crimination requirements?  If my broadband service provid-

er signs a deal with the local newspaper that creates a speedy

link to their content, is that a violation of Net Neutrality?  If

my wireless carrier prevents the use of certain applications

because they consume too much spectrum bandwidth does

that run afoul of the rules?27

The answer to these questions is likely to be no.  More

important, the Internet has thrived in part because

policymakers have been humble in their assessment of their

own abilities to control it.  Congress itself has enshrined the

idea that “it is the policy of the United States” that the

Internet remain subject to “the vibrant and competitive free

market. . .unfettered by Federal or State regulation.”28  Ef-

forts to define “nondiscriminatory” Internet access or appli-

cations—or to assess the technical impact of various oper-

ating protocols places policymakers squarely in the middle

of the broadband business and network operations.  Yet the

strength of the vibrant marketplace has been derived in large

part from policymakers’ reluctance to assume such a promi-

nent position in the marketplace.  The Net Neutrality princi-

ples—with their unintended consequences—should not

tempt policymakers to reassess their role in this booming

market.

The principles of Net Neutrality signal important pol-

icy signposts for network operators today who may be tempt-

ed to engage in anticompetitive conduct in order to gain

short term market advantage.  However, moving beyond

these principles into detailed rules or enforcement may well

put at risk the long term consumer benefits that will be de-

rived from multiple broadband platforms.  In the end, it is the

broadband network, the “last mile” connection to the con-

sumer, which at this stage of its development has a substan-

tial degree of concentration.  Thus, competition policy would

be better served by fostering competition in the networks

that provide broadband.29  Net Neutrality does not serve

this goal, and may in fact undermine efforts to promote the

continued development of facilities-based competition.  In

effect, Net Neutrality could sacrifice competition in broad-

band networks, in order to preserve one vision of competi-

tion elsewhere.  Even if these harms were not realized, the

complexity and costs associated with development, imple-

mentation and enforcement of a Net Neutrality regulatory

regime outweigh its consumer benefits. For now,

policymakers are best served by keeping a watchful eye on

broadband networks and developing policies that guaran-

tee the health and freedom of the Internet in the long term

through competition between platforms rather than through

regulation.

*Bryan N. Tramont and J. Wade Lindsay are partners with

Wilkinson Barker Knauer, LLP, a law firm based in Washing-

ton, D.C. and concentrating in telecommunications law.
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DEREGULATING CABLE TV: THE TIME IS NOW!

BY WILLIAM COX AND DAVID GRAULICH*

Since 1996, the communications industry has

undergone a deregulatory phase that has transformed how

American homes receive telecommunications, television, and

Internet services.  Deregulation will likely continue over the

next two years at a more rapid pace as telephone companies

finally deliver on their fiber deployment plans and compete

with cable TV providers for voice, video, and data services

(the long-promised “triple play”).

Deregulation ought to be good news for consumers,

investors, and businesses.  The troubling question, however,

is what kind of deregulation will unfold over the next two

years.  

 

The emergence of home satellite providers DirecTV

and the DISH Network as legitimate competitors to cable TV

is evidence that a deregulatory environment is breeding

competition.  If further cable deregulation is guided by the

right policies, cable TV can be transformed from its current

status—a monopoly provider—to one in which a consumer

can choose freely among several independent choices.

Regulatory parity would treat competitors neutrally

and equally, and consumers would benefit from lower prices

and higher value. Innovation and creativity would thrive.

On the other hand, the existing cable regime could be

subjected to pseudo-deregulation—a mere re-shuffling, in

which one muddle of rules favoring a particular group is

replaced by another muddle that favors a newly-anointed

incumbent (probably a fiber-bearing phone company).

The worst-case scenario is that a poorly conceived,

clumsily executed deregulatory plan by regulators will favor

incumbents while leaving consumers with limited or no

choice.  That is the model to be avoided.

 

Three Different Industries

Cable deregulation does not simply involve cable TV

and the multi-channel video provider market.  Rather, this

deregulatory bouillabaisse involves the convergence and

blending of three different communications industries

(telecommunications, cable television, and information

services) each with its own regulatory history and profile.

Telecommunications is the most heavily regulated of

the three, with rules dating back to the 19th Century.  The

primary regulatory instrument for telecom is Title II of the

Telecommunications Act of 1996 (TA96), an ambitious but

heavily criticized piece of reform legislation that has

dissatisfied just about everybody.

 

Cable television is less heavily regulated than telecom,

but still is encumbered with a bifurcated regulatory scheme

that includes the Federal Communications Commission for

some issues and state authorities for others.  On the federal

level, cable is regulated chiefly by TA96’s Title VI.  At the

local and state level, cable is regulated pursuant to franchise

agreements that grant monopolies to individual providers

for fixed time periods.

 

Now there is the new terrain of information services,

driven by the Internet and the explosive growth of Internet

Protocol (IP) as an alternative pipeline for voice, video, data,

and whatever else entrepreneurs can dream up.  Most of

this industry remains unregulated, although the FCC has

some discretion to set rules for information services under

Title I of TA96.

 

Franchises: A Game of Monopoly

The regulatory system for cable television is based

on the concept of a franchise.  While there have been various

legal challenges to the franchise system over the years (e.g.,

City of Los Angeles v. Preferred Communications, 476 U.S.

488 (1986)), the basic franchise model has endured.

 Localities got involved with cable regulation as an extension

of public rights-of-way management.  Typically, a

municipality or other local franchising authority grants a

right to provide service to a specific geographic area

(franchise territory) to a cable television company for a set

number of years. In most cases, the cable firm must offer

cable service to all residents, regardless of income level or

location within the municipality.  Technically, the franchise

is non-exclusive, but due to the economic realities of

universal service and the capital intensive nature of building

a cable system, the initial franchisee cable company has a

monopoly.  

           

The company receiving the franchise typically must

also provide certain “free” services, such as subsidizing the

broadcast of city council meetings and reserving a channel

for the local school board. Of course, these services aren’t

“free,” any more than the car wash at your local gas station

is “free” after you buy a thankful of gasoline.  Ultimately,

the services, known in the industry as PEG (Public,

Educational and Governmental) are reflected in the rates

that the winning franchise charges each household.

 

Pseudo-Deregulation in California

A classic example of pseudo-deregulation was the

proposed legislation in California referred to as the Strickland

Amendment, introduced in the California legislature during

2003 as Assembly Bill 2242. One critic called it “The Cable

Incumbents’ Preservation Act.”  Strickland was supported

by Verizon, the telecommunications company, and sought

to apply one set of rules to cable companies and another set

of rules to telecommunications, even though they would be

providing the same video and broadband services.  

This dual set of rules was proposed in the name of

increasing competitive choice by reducing the barriers to
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entry into the cable market for telecom providers. In reality,

however, Stickland would have imposed different sets of

rules on competitors providing equivalent services.  If home

builders such as Lennar can build and operate their own

cable systems, why can’t a mega Regional Bell Operating

Company (RBOC) like Verizon play by the same rules as

Lennar and the existing cable providers?  Moreover,

maintaining existing franchise requirements, such as the PEG

requirements, for traditional cable providers only seems

unfair and unnecessary in a world where consumers would

have three or more competitive choices.  Fortunately, the

Strickland amendment expired in committee and never came

to a full legislative vote, but another bill with a similar intent

is likely to re-emerge in California.

  

Deregulation: Do it Right

Some common sense guidelines can help shape a cable

system that works to benefit consumers instead of working

against consumer interests. Here are four fundamentals:

 

1.  A competitive market, such as the flowering VOIP

market, is achieved through a market-driven, regulation-

minimalist approach.  Computers, Internet services, and

now VOIP have flourished because they compete in a world

of little government regulation. The rough-and-tumble

marketplace has driven this growth, that’s the right model

for cable television’s future—minimalist regulation.

 

The heavily-regulated telecommunications model is

obsolete, but special interests want to keep it alive. The job

for consumers and voters is to keep the pressure on elected

officials so that they maintain a light bureaucratic hand on

this emerging landscape.

Localities do need to keep a role as managers—and,

occasionally, police—of the public rights-of-way in this

multi-wire competitive world.  But we have to be vigilant to

see through the cleverly written new regulations that purport

to be pro-competitive, while their effect is to protect one

entrenched competitor over another.  

 

2.  An IP world dictates a deregulated approach

where cable franchises are largely eliminated, and local

governments manage the public rights-of-way on a non-

discriminatory basis for cable firms and Telco’s alike. The

old model of community control of cable has outlived its

usefulness. Let’s get towns and cities out of the TV business.

Their proper role is a specific, limited one—managing the

physical assets of their communities.

 

3.  The only snags are legal in nature—namely,

existing state and federal statutes that require and

perpetuate cable franchises. State statutes that require cable

providers to serve the entire geographic area of a franchise

territory may have outlived their usefulness.  Initially

designed to ensure that low income areas were not left out,

these state laws now serve to protect incumbent cable

providers and keep out new competitors that cannot afford

such an extensive build-out.  In addition, federal statutes

with similar requirements are in need of change to allow

competition to flourish. 

 

At the federal level, there is also confusion as to

whether video services offered over Internet protocol (IP)

are properly regulated as cable services, telecom services,

or information services.  The ruling in summer 2005 by the

U.S. Supreme Court decision in the Brand X case has

significant bearing on this issue.  In Brand X, the FCC

determined that high-speed Internet cable modem services

provided by cable operators should be classified as

information services.  This decision was challenged and

overturned by the Ninth Circuit Court of Appeals.  The

Supreme Court upheld the FCC’s decision, with Justice

Thomas, writing for the majority, citing judicial deference to

the FCC’s expertise.

 

4.  The best policy is to overhaul cable franchise

statutes to provide regulatory parity for cable companies

and Telco’s and enable the market—not government

bureaucrats—to drive the development of video and

broadband offerings to consumers.  A level playing field is

the best playing field.  Some knowledgeable observers

advocate that Telco’s get the benefit of a grace period, during

which they will be sheltered by favorable rules, so that they

can make the enormous investment required to ramp up in

the cable business.  We can see some merit in that idea, but

only if the provisions have a strict time cap—say three

years—and are non-renewable.

 

Conclusion

Cable television used to be about getting good

reception in your living room when you watched local

broadcast stations and HBO. Today, cable TV is at the

epicenter of America’s information industries, with vast

ramifications for the national economy, global

competitiveness, and even homeland security. The

deregulatory policies being enacted currently will determine

whether this industry flourishes or falters.  It’s essential

that, this time, we do deregulation right.

             

*  William Cox is an attorney in private practice in Sarasota,

Florida.  He was formerly an attorney in the Media Bureau of

the FCC. David Graulich, a law student at the University of

the Pacific McGeorge School of Law, was an intern in the

FCC’s Media Bureau.  
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BOOK REVIEWS
THE COMMON LAW TRADITION: A COLLECTIVE

PORTRAIT OF FIVE LEGAL SCHOLARS
BY GEORGE LIEBMANN
REVIEWED BY BRADFORD A. BERENSON*

What is the role and relevance of legal academia in the larger
society?  Do law professors matter?  If so, why and in what
context?  What attitudes and habits of mind are most conducive to
excellence in law teaching?  How have law schools and those who
make their careers in them changed over the past four decades?

Anyone interested in these questions will find abundant
food for thought in George Liebmann’s new book, The Common
Law Tradition: A Collective Portrait of Five Legal Scholars.

At the center of the book are biographical and bibliographical
surveys of five law professors from the University of Chicago in
the 1960s:  its Dean, Edward H. Levi; Harry Kalven, Jr., who
collaborated with sociologists on empirical studies of the American
jury in the Chicago Jury Project; legendary contracts scholar and
father of the Uniform Commercial Code Karl Llewellyn;
constitutional law professor Philip Kurland; and the original serious
student of the theory and practice of administrative law, Kenneth
Culp Davis.  Liebmann was a student at Chicago during the time
these five men taught, and he appears to have been personally
acquainted with all of them.  His portraits are therefore admiringly
rendered, salted with enough anecdote and personal reflection to
keep the reader’s attention.

The chapters devoted to the individual portraits of these
legal scholars canvass their lives and work.  At times they devolve
into fairly dry recitations of the career achievements of their subjects
and summaries of their major works and the reactions of other
scholars to those works.  But at their best, these chapters bring
their subjects to life and allow the reader to understand not only
what these men did with their lives, but why, and why it mattered.

The chapter devoted to perhaps the most interesting of
these figures, Ed Levi, discusses not only his academic work on
antitrust law and legal process but also his tenure as Dean of the
Law School, as Provost and then President of the University of
Chicago during the politically and racially turbulent times of the
1960s, and his work in government in the Antitrust Division of the
Justice Department and then later as its Attorney General.  We
learn that although Levi was both a founder of the law and economics
movement and a legal realist, his career was devoted, in a sense, to
an ideology of being non-ideological.  As Liebmann describes it,
Levi was a consummate institutionalist and process-oriented
conservative.  He led an effort to assimilate the teachings of social
science into law and favored a jurisprudence of restraint, according
courts less latitude in interpreting statutes and more in areas where
the common law reigned, but always demanding gradualism and
practical accommodation to the needs of the democratic process.
In the constitutional arena, “[h]is concerns centered less on
individual rights than on the structure of divided and separated
government that protected them.”

In the 1950s and 1960s, Levi became involved in a number
of controversial episodes as a university administrator, and in
each, he displayed the mature professional and practical judgment
that characterize the best lawyers.  In 1951, a star Chicago law
student, George Anastaplo, precipitated what eventually became a
5-4 decision in the Supreme Court by refusing on principle to
respond to questions concerning affiliation with the Communist
Party on his Illinois State Bar application.  Levi attempted to
dissuade Anastaplo from taking this position, correctly as it turned
out:  Anastaplo lost his case.  In another incident involving the
taping of jury deliberations by the Chicago Jury Project, Levi took
responsibility for the taping (which had court approval) in the
subsequent congressional investigation, helping to defuse the crisis.
When racial politics reared its head on campus in the late 1960s—
in the form of demands by black radicals for quasi-separatist
preferences in admissions, curriculum, housing, and faculty
appointments, backed up by sit-ins and boycotts of various kinds—
Levi steadfastly refused to compromise and yet managed to avoid
further provoking the demonstrators or inflaming the situation.
Avoiding mistakes made by other university administrators, he
neither used force nor offered amnesty or concessions; he allowed
the passions of the agitators to exhaust themselves and then used
university disciplinary processes to mete out consequences.  Levi
explained that:

The university must stand for reason and for
persuasion by reasoning. . .It is most unfortunate and
in the long run disastrous for a university to exemplify
expediency which avoids or solves conflicts by the
acceptance of ideas imposed by force. . .This approach
requires candor, consistency and openness, but also
effective discipline.  The discipline will be difficult.
But the university owes this much to itself, and it
also owes this much to the larger society.

Although not unsympathetic to the goals of the civil rights
movement, Levi clearly hoped that the legal system could serve as
a muffler or cooling pond of sorts that would help sublimate the
passions of the civil rights movement into constructive, responsible,
incremental change.  As Liebmann explains, “he defined the function
of the bar not in the manner of the rights-centered legal activist
generation that followed but more modestly, as ‘a coordinating
influence, a strategic intermediary between the people, between
the government and the individual, between ideas and their
application.’”  Levi also valued intellectual diversity on campus
and declined invitations to pursue other sorts through, for example,
racial preferences:

Once you determine quality by race or creed, there
will be a leveling in this country.  Then only
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universities outside this country will have intellectual

excellence.

As Attorney General, Levi was involved in numerous issues

with contemporary resonance.  He responded to allegations of

abuse of law enforcement, intelligence, and investigative resources

during the Nixon years; adopted many of the internal Justice

Department guidelines that still govern certain activities of federal

law enforcement agencies; helped initiate the process of sentencing

reform that culminated years later in the Sentencing Guidelines;

managed controversies over school busing; and grappled with issues

relating to special prosecutors and what became independent

counsels (he believed the Independent Counsel Act

unconstitutional).  Although many of these issues and controversies

could benefit from more in-depth and multi-dimensional treatment

than Liebmann affords them, even a cursory description impresses

the reader with the variety and significance of the issues Levi

confronted.

Of special interest given President Bush’s two recent

Supreme Court appointments, Liebmann suggests that Levi was

instrumental in securing the appointment to the Supreme Court of

John Paul Stevens, with whom he had taught a course in antitrust

law.  When Justice Douglas resigned, Levi counseled President

Ford that it would be unwise to choose a nominee from within his

administration, expressly taking himself out of the running.  He

then evaluated a number of leading candidates, and in internal

administration deliberations apparently tipped subtly in favor of

Stevens, praising his “discipline and self-restraint.”  Years later,

however, Levi also steadfastly supported the failed confirmation

of Robert Bork, whom he had been responsible for hiring as Solicitor

General.  The superficial paradox appears to be explained by the

fact that Levi valued quality and intellect above ideology and

displayed a laudable, but from today’s perspective old-fashioned,

loyalty to persons he esteemed, regardless of the partisan politics

of the moment.

The other four professors surveyed in The Common Law

Tradition covered less ground in their careers, but their work and

attitudes shared much in common with Levi’s.  The profile of

Harry Kalven, perhaps the weakest of the five, emphasizes the

broad range of his academic interests:  in addition to being a

celebrated torts professor, Kalven wrote influential works on

income taxation, automobile insurance, juries and jury reform, and

the First Amendment, the latter of which receives extended

treatment from Liebmann.   Kalven devoted a substantial part of

his professional energy to the Chicago Jury Project, an extensive

empirical study of the functioning of civil and criminal juries whose

wealth of data is credited in part with sustaining support for the

jury system.  Such work reflected what Liebmann describes as the

central animating principle of Kalven’s thought: a concern “with

values and doctrine, but doctrine conditioned by immersion in

fact.”

Karl Llewellyn comes across in Liebmann’s account as a

more colorful character.  An expatriate American who joined the

German army in World War I and earned the Iron Cross before the

U.S. entered the war, Llewellyn was an idiosyncratic master stylist,

part poet and part legal technician, who passionately advocated

the serious study of legislation and then put his principles into

practice as the father of the Uniform Commercial Code.  From his

continental experiences, he also urged the study of comparative

law.  He inspired first-year law students with rousing words about

their chosen profession.  He believed the law “is one part of wisdom:

trade, culture, and profession in one. . .a pitiful, brave flame.  Some

warmth, some light, some touch of burning courage.  What have

you more to ask—or to ask to be?”  He also participated actively

in the affairs of the real world, advocating strongly, for example, on

behalf of Sacco and Vanzetti (whom the light of history has now

shown, along with other causes celebres of the American Left, to

be guilty of the offenses for which they were executed).

Llewellyn shared the deep faith of the other subjects of

Liebmann’s book in the common law process and in the values of

judicial restraint.  As Llewellyn himself described it, he “put [his]

faith, rather, as to substance, in a means; in that ongoing process of

effort to come closer to the Good, that ongoing process of check-

up and correction, which is the very life of case law.”  As Liebmann

notes, “Law, for him, was not a method by which the enlightened

imposed their views on society. . . .  Courts as well as legislature

were under a duty to be democratic in their approach and to enforce

society’s preferences, not their own.”  Thus, Liebmann concludes,

somewhat sardonically, that “[h]is philosophy is one of bottom-

up jurisprudence, of respect for private ordering, and of government

by consent of the governed.  Hence its current lack of appeal.”

Phillip Kurland began his career in the Department of Justice

and in private practice, but within several years of graduation from

law school had found his way back as a law teacher.  His career as

a professor was marked by a passionate interest in the Supreme

Court and its jurisprudence—Kurland was the founder and editor

of The Supreme Court Review, a publication dedicated to

responsible analysis and criticism of the Supreme Court— and in

matters of religious freedom.  Indeed, his crowning achievement

was the publication of the The Founder’s Constitution, a collection

of source materials for constitutional interpretation grouped by

the section of the Constitution to which they pertained.  But

Kurland was no originalist.  Rather, “[h]e believed in the relevance

of history, not as a literal guide for the present, but as a means of

exposing the interests at stake, and for its assistance in elevating

discourse from the immediate to the general.  He believed also in

the common law, case-by-case method, and in the assimilation of

the past that the method required.”  As Liebmann remarks, “This

made him a conservative in the Burkean sense, quite a different

thing from the legal conservatism now fashionable.”

Kurland’s process-oriented conservatism and Frankfurter-

style judicial restraint caused him to be a trenchant critic of the

Warren Court.  He felt that the Court was engaged in an arrogant

jurisprudence by fiat, heedless of the soft but vital constraints of

persuasive reasoning and respect for precedent.  Yet, in 1987, he

testified against Robert Bork, primarily because he objected to

Bork’s recourse to an overarching philosophy of originalism.

Despite Kurland’s belief in judicial restraint, his highest belief was

in a style of restrained and modest legal reasoning that abjured

grand theories or all-purpose approaches to interpretive questions.

Liebmann tells us that “[h]e deplored ‘the widespread development

of legal theory to determine rules of law,’ favoring instead ‘a system

of induction from examples to rules.’”  Kurland pledged fealty to

“the liberal tradition,” which he described as “a tradition born in
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doubt rather than faith and maintained by skepticism rather than

belief.”

Finally, Kenneth Culp Davis, the great treatise-writer on

administrative law, is portrayed as bulldog in the classroom and

one of the original scholars tasked with coming to grips with the

vast administrative state wrought by the New Deal.  Serving while

a junior professor as a staff attorney on the Attorney General’s

Committee on Administrative Procedure, Davis began the empirical

study of administrative process for which he would long be known.

Davis placed his faith in procedural restraints and guarantees of

regularity in the exercise of governmental power that, by the end

of his life, he found wanting in judicial process, especially at the

Supreme Court level.  Davis felt that “[t]he two best procedures

clearly are Congressional procedure and rulemaking procedure.”

He felt adjudicative processes, whether in courts or in agencies,

were inferior “because of the typical absence of factual studies

even when needed and because nonparties who may be importantly

affected are typically denied notice and opportunity to submit

written materials.”  He remarked that “[t]he astonishing but

undeniable fact is that the Supreme Court in its own lawmaking

commonly violates the standard that courts of appeals unanimously

require from agency lawmaking. . .forbidding an agency to depart

from a precedent without acknowledging it is doing so and explaining

why.”  Davis’s lodestars were transparency, procedural fairness

and regularity, and fact-based decisionmaking.  His celebration of

“practical men” could well serve as a fitting coda to Liebmann’s

survey not only of Davis’s life but also of the other four Chicago

professors covered in Liebmann’s book:

Practical men never work out detailed values in

advance; they keep their ‘system of values’ vague

and flexible, and then they make value choices in

concrete contexts. . .decision makers have a better

sense for values when they can draw significantly

from immediate facts and circumstances than when

they try to think about values in the abstract. . .rational

decisionmaking usually includes the further

development of values.  Practical men do not

artificially separate values from the compounds in

which they come, and I am not convinced they should

usually try to.

Although the chapters dedicated to Levi, Kalven, Llewellyn,

Kurland, and Davis form the physical heart of the book, much of

its soul resides in the Introduction and the Conclusion.  This is

where Liebmann synthesizes the larger lessons of these mens’

lives and explores themes that run through their careers which cast

into relief the current state of the legal academy, clearly a subject of

central concern to Liebmann.

In part Liebmann’s book is a paean to a traditional and

process-oriented form of judicial restraint.  He explains that one of

the important themes that unites all of his subjects is that “[t]hey

were convinced that the law served best when it served its own

values, and that predictability, incremental change, conformity to

community needs and customs, and respect for ascertainable

legislative will were high among these.”  Indeed, The Common Law

Tradition serves as a timely reminder that responsible voices from

the legal academy, including on the Left, were dismayed by Warren

court activism and warned of the threat to judicial legitimacy it

posed.  The five professors profiled by Liebmann all criticized on

principled, legal process grounds major decisions of that era,

including in sensitive areas such as desegregation.  All five indeed

were openly critical of the reasoning of Brown v. Board.  In the

result-focused climate of legal discourse evident today in the recent

confirmation hearings of Judge Alito, many actors in the political

process (and in the academy as well) would do well to recall that

one might level good-faith criticism at cases whose outcomes one

considers desirable.  Liebmann’s scholars remind us that legal

reasoning is not, and should not be, simply a tool by which a judge

arrives at his preferred result; it is a method that, when practiced

properly, has an integrity all its own.

Liebmann’s book also invites the reader to reconsider the

importance of statutes, administrative processes, local government,

and empirical research in the world of law and legal scholarship.

These were all areas of major professional interest to the scholars

profiled.  Liebmann comments that the country’s major law reviews

are filled with articles that would not “be of the slightest use to

practitioners” and that “none contain fully worked out proposals

for statutory reform.  Legislation remains a subject untaught in our

law schools; state and local government remain stepchildren of our

curriculum.”  He notes that from the New Deal era forward, many

of the most significant legislative reforms—which in most

meaningful respects have a greater power to transform society and

solve its problems than do judicial decisions—were originated and

given life, at least in substantial part, by legal academics, whereas

the most significant legislation of the modern era (welfare reform

comes to mind) have been reflexively opposed by most of the

professoriate.

But at its core, The Common Law Tradition is a reminder of

the relevance—or at least the potential relevance—of the legal

academy.  It is clearly written from the perspective of an individual

who believes that legal thinkers can and should matter, and that

their contributions to society ought to consist of more than

theoretical law review articles read only by their colleagues.  The

book is full of distilled insights into the legal academy and its

relationship to the legal profession and society as a whole.  In

essence, Liebmann offers the University of Chicago Law School of

the 1960s as a yardstick by which to measure the evolution and

change, largely for the worse, of the legal academy in the ensuing

decades.

Liebmann contrasts the practical, real-world impact of the

scholarship of his subjects with the airy theorizing of today’s elite

professors.  Whether building support for the jury system, designing

a new architecture for commercial law, or writing foundational

treatises, the Chicago professors profiled by Liebmann were

applying their legal minds to tasks that would have an impact on

how law was practiced in the private sector or in government, the

two primary arenas in which law and the daily life of the nation

intersect.  He believes that, as a result, “their influence on the

larger society was more considerable than any comparable group

of today’s highly politicized law professors.”  Liebmann quotes

Anthony Kronman of Yale commenting on the “powerful. . .disdain

for practical wisdom” that characterizes today’s law professoriate

and Judge Harry Edwards criticizing “today’s legal academics,

whose adventures in cloud-cuckoo land are of no interest to the
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bar.”  Liebmann contrasts this attitude with that of his subjects, all

of whom “were vehement in their rejection of the relevance of high

theory to the work of lawyers.”

Indeed, in reading Liebmann’s profiles, it is striking to note

how many legal academics played leading roles in government

during that era.  In addition to the five scholars profiled, the pages

of The Common Law Tradition are peopled by individuals such as

Nicholas Katzenbach, Thurman Arnold, Bernard Meltzer, Robert

Bork, William O. Douglas, Paul Bator, and Rex Lee, all legal

academics whose knowledge and insights found practical outlet

and application in significant government service.  By contrast,

even a quick survey of the individuals commanding the heights of

legal policy in the government today reveals, with certain exceptions,

a striking absence of talent from the academy.  The Attorneys

General, Assistant Attorneys General, White House Counsels,

Solicitors General, and other major legal policymakers of today—

think, for example, of Alberto Gonzales, Harriet Miers, Ted Olson,

Bill Barr, Paul Clement, C. Boyden Gray, Hew Pate, Tim Flanigan,

David Addington, or David Leitch—by and large come from

backgrounds in private practice.  The two newest additions to our

Supreme Court, John Roberts and Sam Alito, similarly exemplify

the trend.  It seems almost impossible to imagine a law professor

today duplicating Ed Levi’s feat and becoming Attorney General

of the United States.

Whether this is because of some difference in the academy,

some difference in law professors themselves, or some difference

in government and society at large is difficult to say.  But most top

lawyers and legal minds in the 21st century who have any kind of a

practical bent are shunning the academy.  And the changes

illuminated by Liebmann’s book certainly suggest that is at least in

part because the academy shuns them.  As a result, the places

where law is studied and the places where law is practiced are

increasingly divorced from one another.  Liebmann appears to feel

strongly that all of those places are made the poorer for it.

The current intellectual climate at elite law schools may be

partly to blame.  Liebmann also uses his portrait of Chicago in the

1960s to indict that climate, which he perceives to be too often

doctrinaire, uncivil, and intellectually narrow-minded.  During the

era Liebmann writes about, “[t]he outlook was empirical and

tolerant, two words rarely used to describe today’s legal academy.

These common values were carried into expression by a group of

men (and one woman) who did not think of themselves as part of

a cult or faction, and who were not ruled by the herd instinct.”

The passion for diversity among the scholars he profiles was a

passion for intellectual diversity; Liebmann comments that “for

too many of [their] academic successors, at Chicago and elsewhere,

‘diversity’ is a cloak for a spoils system whose real aim is

conformity of opinion and the homogenization of society.”

Liebmann argues that “the atmosphere of pluralism and tolerance,”

which fostered reasoned and civil debate, “was the seedbed of

th[e] individual creativity” he celebrates in these scholars.  By

contrast, the universities of today, “and their outside rivals, ‘think

tanks,’ are harsher places, dedicated more to fostering competing

orthodoxies.”  Rather than serve as earnest explorers of practical

wisdom, “There are today too many law professors who have

field marshals’ batons in their knapsacks.”

There are promising signs that the trend may be turning

back toward the ideal celebrated by Liebmann, at least in some

places.  Harvard Law School under the Deanship of Elena Kagan,

for example, now offers courses in legislation, sponsors the

Berkmann Center, which is meaningfully engaged in the cutting

edge issues of law and policy raised by information technology,

and has recently hired a number of the country’s most dynamic

and creative young conservative legal thinkers.  According to The

Common Law Tradition, the prescription for restoring America’s

greatest law schools to health is clear, and the potential benefits to

society great: Rediscover and celebrate the value of intellectual

diversity; make law school campuses a place where respect, civility,

and reason reign in the place of partisanship and ideological strife;

and above all, remember that law is the applied, not theoretical,

physics of American society.

* Bradford A. Berenson is a Partner at Sidley Austin LLP.
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DIVIDED BY GOD: AMERICA’S CHURCH-STATE PROBLEM

—AND WHAT WE SHOULD DO ABOUT IT
BY NOAH FELDMAN
REVIEWED BY RICHARD W. GARNETT*

The Supreme Court this past summer handed down
rulings in three closely watched, eagerly anticipated, and—
as it happened—not surprising cases: In Van Orden v. Perry,
a bare five-Justice majority announced that the 44-year-old
Ten Commandments monument on the grounds of the Texas
State Capitol did not unconstitutionally “establish” religion.
A different, but no less narrow majority concluded in
McCreary County v. ACLU that a different, less longstanding
Ten Commandments display lacked a “secular purpose” and
so did violate the First Amendment’s Establishment Clause.
And in Cutter v. Wilkinson, a refreshingly unanimous Court
declared that the federal Religious Land Use and
Institutionalized Persons Act—which, among other things,
requires prisons receiving federal funds to go beyond the
Free Exercise Clause’s requirements in accommodating
inmates’ religious practices—does not unconstitutionally
privilege religion.

As many Court-watchers predicted, these decisions
all turned on tricky line-drawing: When does a permissible
recognition of the role of faith in our Nation’s history become
an illegal endorsement of religion?  How is a “religious”
monument to be distinguished from a “secular” display
about religion?  When do judges’ efforts to reduce religious
strife cause the very divisions they are intended to prevent?
Where is the line between the accommodations of religion
that the Constitution permits—even encourages—and the
privileging of believers that it forbids?

The reaction to these opinions on editorial pages, over
the airwaves, in coffee shops, and around the blogosphere
confirmed that these and similar questions about
government, religion, and public life are as intriguing, and
confounding, as ever.  Enter Professor Noah Feldman’s latest,
Divided by God.

Divided by God is readable, warm, and engaging; it
provides a narrative, a diagnosis, and a prescription.  The
author’s commendable hope is for “reconciliation between
the warring factions that define the church-state debate and
. . .much else in American politics.”  And, his opening premise
and observation is the claim that, although “the
overwhelming majority of Americans. . .say they believe in
God, . . .a common understanding of how faith should inform
nationhood can no longer bring Americans together.  To the
contrary, no question divides Americans more fundamentally
than that of the relation between religion and government.”

Justice Souter observed in one of the recent Ten
Commandments cases—and Feldman would agree—that

“the divisiveness of religion in current public life is
inescapable.”  Still, Feldman insists that the rival “camps” in
the culture wars share the same goal:  “Legal secularists,” in
his account, see “religion as a matter of personal belief and
choice largely irrelevant to government” and are “concerned
that values derived from religion will divide us, not unite
us.”  “Values evangelicals,” on the other hand, “insist on
the direct relevance of religious values to political life” and
believe that “convergence on true, traditional values is the
key to unity and strength.”  The two groups share, however,
the hope of “reconciling national unity with religious
diversity.”  While “[v]alues evangelicals think that the
solution lies in finding and embracing traditional values
which we can all share and without which we will never hold
together[,]” the “[l]egal secularists think that we can maintain
our national unity only if we treat religion as a personal,
private matter, separate from concerns of citizenship.”

Unfortunately, Feldman contends, the reconciliation
both groups seek is undermined by the Court’s misshapen
Establishment Clause doctrine.  He argues that the Framers’
clear aim was to protect the liberty of conscience by
forbidding taxation and public spending in support of
religious institutions; the Supreme Court, however, has
permitted public funding of parochial schools and religious
charities.  At the same time, the contemporary Court
aggressively polices, and often censors, public displays and
“endorsements” of religious symbols and messages, even
though the founding generation “did not think the state
needed to be protected from the dangers of religious
influence, nor were they particularly concerned with keeping
religious symbolism out of the public square.”

In Feldman’s view, the way to unity-in-diversity is to
flip things around:  We should “permit and tolerate symbolic
invocation of religious values and inclusive displays of
religion while rigorously protecting the financial and
organizational separation of religious institutions from
institutions of government.”  “Values evangelicals,” he
states, “must recognize that government funding of religion
will, in the long run, generate disunity, not unity.”  At the
same time, “legal secularists” must abandon their unfounded
hostility to religious expression, arguments, and symbols in
the public sphere.

Feldman is generous and fair-minded, so it might seem
a bit churlish to suggest that, in the end, it is he, and not the
Justices, who has things backwards.  Feldman’s proposed
solution—“no coercion, and no money”—owes a lot to the
quite contestable claim that school-voucher programs
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“create[ ] conflict and division,” and are more threatening to
“national unity,” than are government sponsored displays
of religious symbols or other official, “inclusive”
endorsements of religion.  To shore up this claim, Feldman
endorses the common but unconvincing claims that
educational choice and religious schools “promot[e]
difference and nonengagement,” and do not “promote a
common national project” but instead “generate balkanized
values.”  In fact, though, recent research by Notre Dame’s
David Campbell, David Sikkink, and others indicates that
there is every reason to think that the kind of religious schools
that participate in choice programs are at least as successful
at forming other-regarding, engaged, and tolerant citizens
as are the public schools, whose current ability to “promote
a common national project” Feldman fails to question.  At
the same time, and even though Feldman’s critique of the
“legal secularist” program is powerful, it is hard to agree
with him that, given cultural realities, an increase in public
displays of religious symbols is a recipe for less division.

In any event, it is not clear that reducing—let alone
eliminating—“divisiveness” in American public life is
possible or desirable, let alone the First Amendment’s
mandate.  True, nearly thirty-five years ago, in Lemon v.
Kurtzman, Chief Justice Warren Burger declared that state
programs or policies could “excessive[ly]”—and, therefore,
unconstitutionally—“entangle” government and religion,
not only by requiring or allowing intrusive public monitoring
of religious institutions and activities, but also through what
he called their “divisive political potential.”  Government
actions burdened with such “potential,” he reasoned, pose
a “threat to the normal political process” and “divert
attention from the myriad issues and problems that confront
every level of government.”  Chief Justice Burger asserted
also, and more fundamentally, that “political division along
religious lines was one of the principal evils against which
the First Amendment was intended to protect.”

Certainly, this “political division” argument is enjoying
something of a renaissance.  Justice Breyer, for example, in
his crucial concurring opinion in one of the Court’s recent
Ten Commandments cases, identified “avoid[ing] that
divisiveness based on religion that promotes social conflict”
as one of the “basic purposes of [the Religion] Clauses.”
He then voted to reject the First Amendment challenge to
the public display at issue in part because, in his view, to
sustain it “might well encourage disputes” and “thereby
create the very kind of religiously based divisiveness that
the Establishment Clause seeks to avoid.”

In fact—as John Courtney Murray once observed—
“pluralism [is] the native condition of American society”
and that the unity toward which Americans have aspired—
e pluribus unum—is a “unity of a limited order.”  Those who
crafted our Constitution believed that both authentic freedom
and effective government could be secured through checks
and balances, rather than standardization, and by
harnessing, rather than homogenizing, the messiness of
democracy.  It is both misguided and quixotic, then, to employ

the First Amendment to smooth out the bumps and divisions
that are an unavoidable part of the political life of a diverse
and free people and perhaps also an indication that society
is functioning well.

Feldman is right to observe that our religious diversity
—which “has often been called a blessing and a source of
strength or balance” also remains a “a fundamental challenge
to the project of popular self-government.”  The divisions
that run through our politics and communities make
appealing to many a more managerial approach to politics
and public life.  Division and disagreement, though—about
important things—is, this side of Heaven, a fact.
Accordingly, we should, in Murray’s words, “cherish only
modest expectations with regard to the solution of the
problem of religious pluralism and civic unity.”  Madison’s
warning remains as powerful as ever:

 Liberty is to faction what air is to fire, an aliment
without which it instantly expires.  But it could
not be less folly to abolish liberty, which is
essential to political life, because it nourishes
faction, than it would be to wish the annihilation
of air, which is essential to animal life, because it
imparts to fire its destructive agency.

* Richard W. Garnett is the Lilly Endowment Associate
Professor of Law at the University of Notre Dame.
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OUR CULTURE, WHAT’S LEFT OF IT: THE MANDARINS

AND THE MASSES

BY THEODORE DALRYMPLE

REVIEWED BY MARGARET A. LITTLE*

Theodore Dalrymple, the pen name of a British doctor

and writer, has justly been recognized as one of the most

insightful cultural and social critics of our time.  In his new

collection of essays, Dalrymple examines world culture,

spanning the globe from the slums and prisons of modern

Britain to Third World relief operations to the Asian

subcontinent to the Muslim suburbs of Paris.  It is seen

through the lens of literature, social criticism, artistic display,

popular culture, the clash of transplanted cultures,

philosophy and economics, ranging from Shakespeare to

Marx, Orwell to Keynes, Turgenev to Woolf.

In fact, this book is worth the price of purchase for

one essay alone, that being his 2002 essay “Barbarians at

the Gates of Paris.”  It is simply chilling in its prescience of

the breakdown of the rule of law and the conflagrations in

the housing projects outside France’s lovely, but frozen and

unwelcoming urban centers.  The book also includes his

essay, “When Islam Breaks Down” named by David Brooks

of The New York Times as the best journal article of 2004.

Dalrymple is an extraordinarily well-read polymath,

who brings a scholar’s insight to the world of arts and letters,

society and politics that are the wide-ranging subjects of

this book.  Because Dalrymple spent years practicing

medicine in Third World countries, and the rest of his career

providing medical care to Britain’s extensive underclass and

prison populations, he brings something far more valuable

to this enterprise than just an academic’s wide reading list

and a willingness to state his opinions   His mother, a refugee

from Nazi Germany and his father, a committed communist,

lend his personal history a deep understanding of how the

ideologies of 20th Century intellectuals have not only

destroyed facile optimism in man’s capacity for progress,

but did so by genocide conducted by formerly civilized

nations that would have been unthinkable in the early

decades of that century.  As Dalrymple notes, the fragility of

civilization is one of the enduring lessons of the last century.

From this unique vantage point, Dalrymple concentrates his

gaze on our current world culture, and anatomizes the current

moral decline and policy madnesses of liberal bureaucrats

that are destroying the ordered liberty upon which western

culture’s fragile claim to civilization rests.

His prior book, “Life at the Bottom: The Worldview

that Makes an Underclass,” (also recommended reading),

is a detailed dissection of the cultural ethos of modern day

Britain’s underclass, raised in a culture of resentment and

dependency, fueled by an ethic devoid of personal

responsibility that is largely the construct of liberal upper-

class ideologies. This book, by contrast but also

continuation, seeks a larger canvas upon which to examine

the perilous and often toxic effects of social policy that

demean personal initiative, hard work, personal

responsibility, and bourgeois values.  Instead, these effects

celebrate transgression, cause blame-shifting, moral

equivalence, and cultural relativism.  These and other

products of the intellectual class’s blind and destructive

ideas are sold as dogma to the underclass through the

ideologies of its social, educational and political policy makers

and other modern instruments of public decay and disorder

including popular culture and the media.  He brings a clear-

eyed and non-dogmatic realism to these essays, enhanced

by his abiding love of the arts and letters and the insights

that the best of our cultural inheritance can bring to the task

of living an informed civic life dedicated to alleviating the

misery of others, the focus of his own daily efforts.

Like Montaigne, Dalrymple’s subjects range widely,

from the brilliant “How to Read a Culture” illumination of

pre-Revolutionary Russia, to his predictive meditation on

the Le Corbusier cites of Paris, to essays on literature, art,

popular culture, and his beloved Shakespeare.  He does not

flinch from the problem of evil, indeed opening his book

with a meditation on  it entitled The Frivolity of Evil, a subject

to which he returns again and again, whether through a

study of MacBeth, his own attraction to the underside of

life (“A Taste for Danger”), or the grim and sordid realities of

serial murder (“A Horror Story”).  In addition to mediations

on writers such as Shakespeare, Orwell, Turgenev and Marx,

he includes a host of neglected writers and thinkers that

shed valuable insight on modern European and world culture.

One virtue of this book is that it brings a number of lesser

known or unknown writers to the reader’s attention and

edification and understanding of just how European

civilization came to such disastrous ends, and how its

ideological exports continued to fester in the cultural

revolution of China, the killing fields of Cambodia or the

demagoguery that piled up corpses at a terrifying rate in

Rwanda just ten years ago.

Though these meditations would appear to be

addressing vastly different arenas of life and human

experience, a common thread of respect for the accumulated

social values that comprise what we call civilization emerges

again and again.  He skewers the academics and social

theorists who champion transgression and who posit that

they, and their new systems of thinking are wiser than more

traditional outmoded mores, where “disregard of convention

is regarded as a virtue in itself.”  As he notes,
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Having spent a considerable proportion of my

professional career in Third World countries in

which the implementation of abstract ideas and

ideals has made bad situations incomparably

worse, and the rest of my career among the very

extensive British underclass, whose disastrous

notions about how to live derive ultimately from

the unrealistic, self-indulgent, and often fatuous

ideas of social critics, I have come to regard

intellectual and artistic life as being of

incalculable practical importance and effect.

Dalrymple’s insights encourage us to pay attention to

the culture around us, never letting us forget that no century

more urgently than the 20th—with its charnel houses of

totalitarian regimes—demonstrates better how fragile

civilization is and remains.

His insights are distilled from his active engagement

with the most fragile and troubled parts of his own culture in

Britain and throughout the world.  One example—“It was in

Africa that I first discovered that the bourgeois virtues are

not only desirable but often heroic.”  Invited to share a meal

in the home of a hospital worker, he was deeply impressed

with the immaculately clean, tidy furnishings of the modest

home to which he had been invited.  Never again would he

bring the disdain of the 1960s generation to the daily heroism

of a person holding squalor and decay at bay with the simple

virtues of homemaking.

Although Dalrymple’s focus is often on the places of

failure in our culture, the book does not leave one with a

dystopian sense of doom and gloom.  Quite the contrary.

His bracing and fearless look at the underclasses and

political madness the world over is leavened by his

acknowledgement that the fact of progress is undeniable:

Mankind has indeed become ever wealthier and

ever healthier.  The life expectancy of an Indian

peasant, for example, now exceeds by far that of

a member of the British royal family at the

apogee of political power.  In much of the world,

poverty is no longer absolute. . .it is relative.  Its

miseries are no longer those of raw physical

deprivation but those induced by comparison

with the vast numbers of prosperous people by

whom the relatively poor are surrounded and

whose comparative wealth the poor feel as a

wound, a reproach, and an injustice.

It is this culture of envy, resentment, and entitlement

fueled by the fatuous and destructive ideas of left-wing

social critics that Dalrymple takes on as a poisonous legacy

from the mandarins to the masses, bent on infusing the very

poorest and most vulnerable classes with a self-destructive

—and incidentally class affirming—cultural ethos of

dependency and decay.  In essays such as What We Have to

Lose, How—and How Not—to Love Mankind, and The

Dystopian Imagination  (or in his prior book, We Don’t Want

No Education) he shows how chic disdain for the hard-won

cultural values of past generations inevitably leads to failure,

violent cycles of abuse, and ignorance that hold the

underclass at the bottom of the heap for generations,

regardless of the geography of the underclass in question.

He urges us to pay close attention to the occupations of the

underclass, to the popular culture and received social values

foisted upon them.  He stresses the importance of working

to preserve the best of our cultural values of free will, moral

judgment, accountability, and respectability that have

allowed western civilization to represent the best hope for

further attainments.

Dalrymple’s unflinching gaze into the darkest recesses

of human existence as well as his experience and

understanding throughout many cultures and times, gives

this book not just moral authority but experiential wisdom.

Too many pundits lack engagement with or even

understanding of the grim state of the underclass or the

starkest calamities of our time.  Dalrymple’s quotidian

immersion in dark places light the world over and his

willingness to confront the problem of evil put him in the

worthy company of the best essayists and cultural and

political critics such as Orwell, Burke and Montaigne.  The

incisive and unconventional wisdom of these beautifully

written and grounded essays will stay with the reader, and

like the best of Orwell’s essays, equip the reader with the

tools to deconstruct the mad notions and effects of widely-

accepted modern social policies, mass-media and popular

culture.

*  Margaret A. Little is the Director of the Federalist Society’s

Pro Bono Center.




