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Introduction

Can you blame conservatives for proposing the
Federal Marriage Amendment (FMA)'? Having been
deprived of their voice on social issues by the Su-
preme Court on several occasions, conservatives now
fear that continued judicial activism will soon also fore-
close democratic decision making on marriage policy.
No one should be surprised that opponents of same-
sex marriage have taken a big step toward ensuring
that laws about marriage are made in legislatures and
not in courtrooms. However, the same principles that
reject the judicial imposition of uniform social policies
should also lead to a rejection of the FMA. By nation-
alizing marriage policy, the FMA undermines the ben-
efits of federalism, such as decisionmaking by local
governments closer to the people and competition
among jurisdictions offering a diversity of policies.

This essay focuses on the right of states to with-
hold recognition of out-of-state same-sex marriages,
and whether the FMA is necessary to achieve that end.
Part I of this article describes current constitutional
doctrine regarding the interstate recognition of same-
sex marriages. Part II lays out the conservative case
against the FMA, based on such antecedents as Prohi-
bition and the nationalization of abortion policy. Part
III proposes a better approach. If an amendment is
necessary, its purpose should be to restore the status
quo ante that existed before judges upended the social
order in Massachusetts.”> An amendment in keeping
with our federal system would be one that preserved
the definition of marriage to each state to decide for
itself, just as our constitutional system permitted for
the first two centuries of its existence.

PartI Current Law and the Definition of Mar-
riage

The possibility that one state’s recognition of
same-sex marriages can redefine the definition of mar-
riage for other states depends on how courts would
answer several questions. Specifically, would the
Privileges and Immunities Clause of Article IV? or the
Privileges or Immunities Clause of the Fourteenth
Amendment* force states to recognize out-of-state
same-sex marriages? Would the Full Faith and Credit
Clause® require the same result? Lastly, what effect,
if any, would the federal Defense of Marriage Act
(DoMA)® have?
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The answers to these questions will also inevita-
bly be shaped by the U.S. Supreme Court’s decision
in Lawrence v. Texas.” An in depth analysis of Lawrence
and the preceding case, Romer v. Evans,® is outside
the scope of this paper. Nonetheless, it seems clear
from these decisions that the Court is likely to con-
sider laws that regulate homosexuality as the product
of “animus™ that further “no legitimate state inter-
est.”!® In neither Lawrence nor Romer did the Court
accept the state’s reasons as sufficient to overcome
even rational basis review. It is also unclear from the
decisions what legitimate state interest would justify
the differential regulation of homosexuals, and what
type of record the state would need to assemble to
show that its interest is not the mere product of ani-
mus.

A state can obviously permit same-sex marriage
through its own mechanisms of government, as hap-
pened in Massachusetts. However, this does not rise
to the level of a national question. The people of Mas-
sachusetts through their legislature have the opportu-
nity to overrule their high court and amend their con-
stitution, and the more important concern is not whether
same-sex marriages are performed anywhere, but
whether they can be forced upon unwilling states from
without.

Returning to the question of the interstate ef-
fects of one state’s recognition of same-sex marriage,
it is clear that the Privileges and Immunities Clauses
of the Constitution would not require interstate recog-
nition of same-sex marriages. Yet, the opposite argu-
ment has been made,'" and so for that reason the
Clauses should be examined briefly.

First, Article IV’s Privileges and Immunities
Clause is not implicated when a state that prohibits
same-sex marriages within its own borders also re-
fuses to recognize the validity of an out-of-state same-
sex marriage. The out-of-state visitors are not denied
anything that in-state residents already enjoy. Accord-
ing to Professor Tribe, there has “been little debate,”
12 about the approach exemplified by the Supreme
Court’s pronouncement in Toomer v. Witsell’® that the
Privileges and Immunities Clause “was designed to
insure [sic] to a citizen of State A who ventures into
State B the same privileges which the citizens of State
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B enjoy.”'* Art. IV, § 2 protects the rights of out-of-
state visitors, but only if those rights are “fundamen-
tal”!’s and already enjoyed by citizens of the state.

Similarly, the Fourteenth Amendment’s Privileges
or Immunities Clause,'® embraced by the Supreme
Court after 130 years of neglect,'” also does not pro-
vide a basis for requiring interstate recognition of
same-sex marriages. In Saenz v. Roe," the Court held
that because the right to travel is fundamental, the
Privileges or Immunities Clause also guaranteed that a
state’s new residents will be treated the same as more
established residents.!” The Saenz Court was not con-
cerned merely with a deterrence to travel, but rather
“a citizen’s right to be treated equally in her new State
of residence.”® But the equality in question was in
regards to benefits that existed entirely within a state’s
borders. If the Privileges or Immunities Clause re-
quires a state that does not allow same-sex marriages
to recognize the same-sex marriage of transplants
from, say, Massachusetts, it would mean that the
Clause has created a certain minimum floor of rights
in the family law area. But the Clause has not yet been
read to do that. It protects the rights of citizens qua
national citizens, and so far that has not been read to
extend to family law issues.

An analysis of the Full Faith and Credit Clause
vis-a-vis interstate recognition of same-sex marriages
is more complicated. The Supreme Court has held
that the Clause “does not require a State to apply an-
other State’s law in violation of its own legitimate pub-
lic policy.”?' In the context of marriage, Professor
Lea Brilmayer has argued that the Clause has never
“been read to require one state to recognize another
state’s marriages,”?* and further, that the Clause and
its attending judicial interpretation adequately safeguard
a state’s liberty to not recognize same-sex marriages.”
Notwithstanding Professor Brilmayer’s argument, a
state court has relied on the Full Faith and Credit Clause
to recognize certain marital rights for a same-sex
couple in New York based on their Vermont civil
union. **

Professor Brilmayer’s analysis, however, also
does not adequately deal with Lawrence and Romer.
States generally recognize marriages granted in other
states, subject to a few narrow exceptions. Suppose
a state continues to recognize out-of-state marriages,
except for those between members of the same sex.
This would trigger review under Romer and Lawrence
to determine whether the state prohibition is anything
more than the product of animus. The “public policy
exemption,” after all, is not absolute, and must sur-
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vive the requirements of other parts of the Constitu-
tion. If, for example, a state recognized all out-of-
state marriages except for those between members of
different races, there seems to be little doubt that such
a law would undergo — and fail — strict scrutiny under
the Equal Protection Clause.

After Romer and Lawrence, it is likely that states
may be forced to accept the legality of out-of-state
same-sex marriages due to the Full Faith and Credit
Clause. States could not take advantage of the public
policy exemption to the Clause because a law discrimi-
nating against out-of-state same-sex marriages would
not survive rational basis review as applied in the two
decisions. It is difficult to see how a Court interested
in being consistent could find that Texas’ criminal pro-
hibition of sodomy did not further a legitimate state
interest, but that a bar on out-of-state gay marriage
did. Nor is it clear whether states could satisfy any
minimal standard of evidence to show that such a pro-
hibition was not the product of animus.

Anticipating the possibility that Full Faith and
Credit would require interstate recognition of same-
sex marriages, Congress passed DoMA. The first part
of the act limits federal benefits of marriage to oppo-
site sex couples.”® More importantly, the second part,
pursuant to Congress’s powers under Art. IV, § 1 to
enact laws regarding “the manner in which [the] acts,
records and proceedings [of other states] shall be
proved and the effect thereof,”?” confirms state power
to refuse recognition of out-of-state same-sex mar-
riages.?® The law has been criticized as an inappro-
priate use of the Full Faith and Credit Clause,” but
there is no obvious reason to believe it would be struck
down on these grounds.

DoMA’s viability, however, is entirely dependent
on how, once again, the reasoning of Romer and
Lawrence is applied. Congress has used its power to
regulate the recognition of out-of-state acts, records
and proceedings to select one type of state action —
the granting of marriages to same-sex couples — for
prohibition. It seems this would be subject to Romer
and Lawrence type scrutiny, assuming that the Court
reads the Due Process Clause of the Fifth Amendment
as it has read the Fourteenth Amendment’s Due Pro-
cess Clause.”® To use the race example again, imag-
ine if Congress had passed a law allowing states to
refuse to recognize interracial marriages. It seems
clear that such a law would be subject to equal pro-
tection-style analysis under the Fifth Amendment, and
that it would fail constitutional scrutiny. To be sure,
Lawrence and Romer call for a lower level of scrutiny
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— rational basis review — than the strict scrutiny ap-
plied in racial discrimination cases. Nonetheless, it is
again difficult to see the justification that Congress
could provide for DoMA that would surpass that pro-
vided by Texas in Lawrence. It is probable that DOMA
would be struck down as a violation of the Fifth Amend-
ment Due Process Clause.

Part II The Conservative Case against the FMA.

While this article is about the wisdom of the FMA
and not about the wisdom of same-sex marriage, each
inquiry informs the other. More specifically: a) the
starting observation that the nation’s significant oppo-
sition to same-sex marriage rights®' is a manifestation
of what is best termed “philosophical conservatism,”
leads to b) the conclusion that the very principles which
animate opposition to same-sex marriage should also
lead to strong doubts about the FMA.*> Describing
the tradition of Edmund Burke, the influential histo-
rian J.G.A. Pocock identified “philosophical conser-
vatism” as “the claim that human beings acting in poli-
tics always start from within a historically determined
context, and that it is morally as well as practically
important to remember that they are not absolutely
free to wipe away this context and reconstruct human
society as they wish.”** This is the essence of prin-
cipled disapproval of the rush towards same-sex-mar-
riage, and it is this historical sensibility that should
give marriage traditionalists pause in their current at-
tempts to amend the Constitution.

Consider the history of constitutional amendments
in general. The Framers designed the founding docu-
ment to be difficult to amend, likely to be done only in
response to strict necessity. Article V requires that two-
thirds of the House and Senate propose the text, which
must then receive the approval of three-quarters of
the state legislatures. (Another process, never used,
allows for two-thirds of the state legislatures to call a
constitutional convention). As James Madison ex-
plained in the Federalist No. 43, this process allows
for the correction of errors in the Constitution with-
out allowing it to become as flexible as an ordinary
piece of legislation. “It guards equally against that ex-
treme facility, which would render the Constitution
too mutable; and that extreme difficulty, which might
perpetuate its discovered faults.”** In addition, wrote
Madison, the amendment process worked a valuable
role in maintaining the balance of powers between the
federal and state governments. It “equally enables the
general and the State governments to originate the
amendment of errors, as they may be pointed out by
the experience on one side, or on the other.””’
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It should not be surprising that this hurdle has
led to relatively few amendments. Since 1791, when
the Bill of Rights added the first 10 amendments to the
Constitution, the nation has approved only 17 more
over the course of the following 213 years. Many of
these changes have focused on modernizing the work-
ings of our democracy, such as expanding the elec-
torate to include African-Americans, women and 18-
year-olds, providing for the direct election of sena-
tors, limiting presidents to two terms, and specifying
the order of presidential selection and succession. Al-
most all of the amendments have the purpose of either
organizing or limiting the powers of the federal or state
governments, such as the Equal Protection and Due
Process Clauses requirement of equal and fair treat-
ment by the government. The most notable effort to
regulate purely private conduct—the 18th Amendment’s
establishment of Prohibition—failed miserably and led
to the rise of organized crime.

Our Republic is a consequence of the Founders
pursuit of liberty. According to Tocqueville, the dis-
tinguishing characteristics of the original republic were
“decentralized order” (federalism) and “mediating in-
stitutions,”® and the latter were reinforced by the
former.’” Thus, in turn, federalism was the great guar-
antor of liberty. *® The hard choice that opponents of
same sex marriage have to face is that “federalism’s
survival... may depend on the willingness of citizens
to defend the autonomy of their states even when con-
fronted by national policies that would otherwise be
attractive.”?

Here the analogy with Prohibition is instructive.
Much like the current movement behind the FMA, in
large part a response to decades of imposition by fed-
eral judges on a multitude of social issues, the “drys”
behind Prohibition were in significant measure moti-
vated to pursue their goals nationally after the Supreme
Court on occasion stymied their ability to regulate al-
cohol at the state level.** Liquor merchants defeated
state regulations by relying upon the Commerce
Clause.*' Prohibitionists eventually prevailed in 1913
with the passage of the Webb-Kenyon Act,*? which
prohibited the importation of liquor into any state with
laws against its use. In 1917, the Supreme Court up-
held the act in Clark Distilling Co. v. Western Mary-
land Railway.* But not satisfied by their victory with
the Webb-Kenyon Act, prohibitionists succeeded with
their demand that social policy be woven into the Con-
stitution itself.
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The irony was that a movement shaped by frus-
tration with nationally imposed limits on state policy
ended up greatly enhancing the power of the federal
government. In addition to burgeoning federal agen-
cies, the Supreme Court, for example, upheld broad
powers for Congress under the Eighteenth
Amendment’s enabling clause, a consequence that
would outlive Prohibition by influencing future con-
stitutional litigation.** Enforcement of Prohibition was
uneven and brutal,* but also ineffectual.*

A Dblanket prohibition on same sex marriages
would similarly lead to a multitude of unforeseen cir-
cumstances. Many Americans passionately believe in
gay marriage, and their numbers over the long run
might increase. One salient question is: what will be
the outlet of those citizens’ passion on the subject?
How will the nation cope with inevitable civil disobe-
dience? Surely we shouldn’t lightly approve of the vio-
lation of the Constitution. But then, it is worth asking
whether a constitutional ban on gay marriage will pro-
mote the goals its advocates seek, rather than produc-
ing disregard for the law.

The example of Roe v. Wade? also sheds light
on the harms of nationalization. There is a vast dif-
ference in legitimacy between a binding decision on a
contentious social issue by a handful of justices, and a
majoritarian preference sealed by a two-thirds major-
ity in both chambers of Congress and approved by the
legislatures of three-fourths of the states. However,
many of the effects of the FMA would be the same as
those begotten by Roe. Justice Scalia’s dissent in
Planned Parenthood v. Casey could be read as an elo-
quent warning about the dangers of injuring federal-
ism by nationalizing any social policy:

Not only did Roe not ...resolve the deeply
divisive issue of abortion; it did more than
anything else to nourish it, by elevating it
to the national level where it is infinitely
more difficult to resolve. National politics
were not plagued by abortion protests, na-
tional abortion lobbying, or abortion
marches on Congress before Roe v. Wade
was decided. Profound disagreement ex-
isted among our citizens over the issue —
as it does over other issues, such as the
death penalty — but that disagreement was
being worked out at the state level. As with
many other issues, the division of sentiment
within each State was not as closely bal-
anced as it was among the population of
the Nation as a whole, meaning not only

|
14

that more people would be satisfied with
the results of state-by-state resolution, but
also that those results would be more stable.
Pre-Roe, moreover, political compromise
was possible.*

The mere effort to nationalize marriage could pro-
duce the same long-term negative effects, in which
candidates of both parties must make pledges on gay
marriage and the issue dominates our appointments to
the federal courts. Allowing gay marriage to be de-
cided state-by-state could avoid the political divisive-
ness produced by Roe v. Wade and, in fact, lead to a
more enduring settlement of the issue.

Part Il An Amendment that Protects a Demo-
cratic Consensus on Marriage and Preserves
Federalism

If courts applied the reasoning of Lawrence and
Romer to strike down DoMA and state DoMAs, the
solution would be a constitutional amendment that
would merely restore power to the states. Such an
amendment might be similar to the second part of
DoMA,* its purpose being to ensure each state’s right
to not recognize out-of-state same-sex marriages. It
would thus preserve the benefits of federalism by al-
lowing states to compete for residents and businesses
by offering different mixes of economic and social
policies. As in a market, citizens can satisfy their pref-
erences by deciding to live in states that provide the
tax, education, welfare or family policies with which
they agree. Some states, such as Massachusetts, might
choose to permit gay marriage, while others such as
California might choose to define marriage as between
a man and woman, and Americans could choose to
live in either state depending on what policy they sup-
port.

A pro-federalism amendment also makes sense
as a matter of public policy. Advocates on both sides
of this emotional debate are floating a variety of argu-
ments about the effects of gay marriage. Supporters
claim that it leads to the stability of relationships and
extends the positive benefits of marriage to homosexual
couples. Opponents argue that it undermines the insti-
tution of marriage and could lead to higher divorce
and lower marriage rates.

All sides should admit that the sample size for
making these judgments is far too small—there sim-
ply are not enough jurisdictions that have permitted
gay marriage. Allowing each of the fifty states to
choose a different policy on gay marriage would pro-
vide that diversity of experience that would allow us
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to see whether gay marriage indeed causes negative
effects on society or the opposite.

This would truly take advantage of Justice
Brandeis’ famous description of the states as “labora-
tories of democracy.”® As he observed, “It is one of
the happy incidents of the federal system that a single
courageous state may, if its citizens choose, serve as
a laboratory; and try novel social and economic ex-
periments without risk to the rest of the country.””!

Conclusion

The Federal Marriage Amendment in the 108"
Congress is dead,’® and some of its supporters
couldn’t be happier.*® In politics, tactical defeats are
the constituency-motivating precursors of strategic
victories, and traditionalists who oppose gay marriage
may in fact be heading toward a future victory with
the FMA (or at least collateral victories).’* But nei-
ther the fight nor the prize is worth it. A better ap-
proach should seek to enhance federalism. Conserva-
tives who have criticized the Supreme Court’s nation-
alization of abortion in Roe v. Wade should support a
more modest amendment that would prevent one state,
such as Massachusetts, from deciding the policy on
same-sex marriage for all other states.

* Anntim J. Vulchev is a graduate of the University of
California at Berkeley School of Law (Boalt Hall). John
Yoo is a Professor of Law, University of California at
Berkeley School of Law (Boalt Hall), and a visiting
scholar at the American Enterprise Institute.
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