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FEDERALISM & SEPARATION OF POWERS

Tae Circurt SpeLits ARE OuT THERE—AND THE COURT SHOULD RESOLVE THEM

By Evan Bernick*

Note from the Editor:

This article argues that the U.S. Supreme Court should resolve a number of circuit splits in consequential cases. As always,

the Federalist Society takes no position on particular legal or public policy initiatives. Any expressions of opinion are those of
the author. The Federalist Society seeks to foster further discussion and debate about the issues involved. To this end, we offer
links below to briefs in opposition to certiorari in some of the past cases discussed by the author, and we invite responses from

our audience. To join the debate, please e-mail us at info@fedsoc.org.

Related Links:

* Brief in Opposition to Petition for Writ of Certiorari, Kagan v. City of New Orleans, No. 14-585 (Jan 21. 2015): http://
sblog.s3.amazonaws.com/wp-content/uploads/2015/01/Kagan-Brief-in-Opposition.pdf

* Brief in Opposition to Petition for Writ of Certiorari, Powers v. Harris, No. 04-716 (2004): http://www.ij.org/images/
df folder/economic liberty/ok caskets/Respondents-Brief-in-Opposition.pdf

* Brief in Opposition to Petition for Writ of Certiorari, Heffner v. Murphy, No. 14-53 (Aug. 18 2014): http://sblog.
s3.amazonaws.com/wp-content/uploads/2014/09/14-53-Heffner-brief-in-opp.pdf

nder the circumstances, Chief Justice John Roberts ap-

peared to be in excellent spirits. On June 29, 2012, the

morning after he announced a badly fractured decision
upholding the Affordable Care Act’s individual mandate,' the
Chief Justice gave a talk at the District of Columbia Circuit
judicial conference in which he covered various Court-related
topics and took questions from the audience.? When asked
about the fact that the number of cases argued before the Su-
preme Court has continued to decline even as the number of
petitions for writs of certiorari has increased, Roberts responded
that the Court could hear “100 cases without any stress or strain,
but the cases just aren’t there.” He also emphasized that circuit
splits are far and away the most important consideration in
deciding whether to grant cert petitions.

Three years later, the number of argued cases remains
low in comparison with the Court’s peak years. In the early
1980s, the Supreme Court decided more than 150 cases per
year. In its 2014-2015 term, the Court decided 76, continu-
ing a trend that has long been under observation.> In 2009,
the Supreme Court advocacy clinic at Yale Law School held a
conference to explore the recent docket shrinkage. Professors
and practitioners advanced various theories, but as Adam Liptak
of the New York Times reported, “there emerged nothing like
a definitive answer.”

And vyet, there are a number of glaring (and judicially
acknowledged) circuit splits with wide-ranging effects that
stand in need of resolution. If the Court is indeed capable of
hearing these cases “without any stress or strain,” we need to
seek to understand why it has not done so. As indicated by the
partial survey below, the cases are there, and the Court should

*Evan Bernick is Assistant Director of the Center for Judicial Engagement
at the Institute for Justice. The Institute for Justice has unsuccessfully
petitioned the Court to resolve a number of consequential—and in some
cases judicially acknowledged—circuit splits.
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hear them.’

The Court’s own Rule 10 sets out the considerations
governing review on certiorari. The rule instructs that among
“the reasons the Court considers” in deciding whether to grant
or deny certiorari are whether a lower court of last resort (a
federal court of appeals or a state court of last resort) (1) “has
entered a decision in conflict with” another such court on “an
important federal question”; (2) “has so far departed from the
accepted and usual course of judicial proceedings, or sanctioned
such a departure by a lower court, as to call for an exercise of
this Court’s supervisory power”; (3) “has decided an impor-
tant question of federal law that has not been, but should be,
settled by this Court”; or (4) “has decided an important federal
question in a way that conflicts with relevant decisions of this
Court.”® There has been a great deal of research devoted to the
question of which of these reasons is most influential, and the
presence (or absence) of a circuit split has long been identified
as a paramount consideration.” In this regard, the Chief Justice’s
focus on circuit splits was confirmatory rather than revelatory.

To hear Roberts tell it, the reason the Court’s docket has
shrunk so dramatically is not lack of capacity. His remarks
suggest that the Court could and would hear more if it were
presented with consequential circuit splits in need of resolution.
Is it true that such splits “just aren’t there™?

Earlier this year, the Institute for Justice sought review of
a First Amendment challenge to a New Orleans law that made
it illegal to give a paid tour of the city without first passing a
history test and obtaining a license from the government. This
law was upheld by the Fifth Circuit in Kagan v. City of New
Orleans, which found that it did not restrict the tour guides’
speech at all and thus applied the rational basis test rather
than heightened scrutiny.® Subsequently, the D.C. Circuit in
Edwards v. District of Columbia reached precisely the opposite
conclusion about a nearly identical law and struck it down.” In
Edwards, the court reasoned that a law which makes it illegal to
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speak about points of interest or the history of the city does,
in fact, restrict speech and thus merits heightened scrutiny. In
reaching this conclusion, Judge Janice Rogers Brown, writing
for the panel, pointedly acknowledged and declined to follow
Kagan.'® The Fifth Circuit denied a petition for rehearing en
banc following the decision in Edwards.

The split over whether occupational speech is in fact
speech entitled to meaningful constitutional protection af-
fects, not only tour guides, but everyone who speaks for a
living—{from comedians to consultants to interior designers to
therapists.'! As we move from an industrial to an information
economy, more and more and more Americans will earn their
livings in occupations that consist primarily in speaking.'> And
yet, on February 23rd, the Supreme Court denied certiorari in
Kagan, taking a pass on the question of whether the government
can effectively deny them the ability to do so.

Yet another example: In Powers v. Harris, the Tenth
Circuit concluded that a state could impose irrelevant creden-
tialing requirements on casket retailers for the sole purpose of
protecting state-licensed funeral directors from competition.'
Thanks to the so-called'* rational basis test, the Supreme Court
and lower courts have generally turned a blind eye to blatant
examples of protectionism. But the Court has always required a
“fig leaf” of legitimacy—some assertion, however implausible,
of a public-spirited end, like the protection of public health
and safety.”

In Powers, however, the Tenth Circuit welcomed a wolf
that came as a wolf, holding that economic protectionism—
apart from even a disingenuous public goal—constituted a
legitimate government interest.'® In Craigmiles v. Giles, the
Sixth Circuit reached the opposite conclusion, holding that
economic protectionism, standing alone, is not a legitimate
government interest.'” More recently, in St. Joseph Abbey v.
Castille, the Fifth Circuit followed Craigmiles, holding that
mere economic protection of a particular industry is not a
legitimate governmental purpose, but rather a “naked transfer
of wealth.”*® This is another circuit split, and it touches on an
issue of fundamental importance to ordinary Americans across
the nation—whether their right to earn an honest living can
be extinguished on the basis of a naked governmental prefer-
ence for entrenched incumbents whose lobbying power they
cannot match.' And, again, the Supreme Court took a pass.?

The circuits also remain divided over how to evaluate
laws that burden interstate commerce. So long as the laws do
not overtly discriminate between interstate and intrastate com-
merce, courts apply the test set forth in Pike v. Bruce Church,
which asks whether the burden imposed on interstate commerce
is “clearly excessive in relation to putative local benefits.”* The
test contains an inherent tension—together, the terms “clearly”
and “excessive” imply an evidence-based, quantitative analysis,
whereas the word “putative” connotes supposition. The (pre-
dictable) result is that two directly conflicting lines of authority
have emerged. The Second, Third, Eighth, and Tenth Circuits
require proof that purported local benefits are both genuine
and “credibly advanced.”” By contrast, the First, Fifth, Ninth,
and District of Columbia Circuits require only the assertion of
a local benefit by the state, however incredible.* The Supreme
Court made plain in Kassel v. Consol. Freightways Corp. that
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“(9he incantation of a purpose to promote the public health
or safety does not insulate a state law from Commerce Clause
attack.”® In Kassel, the Court concluded that, while the state
law restricting the length of tractor trailers was designed to
benefit Iowa residents, it burdened interstate traffic too much
and was therefore unconstitutional; in reaching that conclusion,
the Court carefully scrutinized the evidence in the record.” And
yet no less than four circuits have held that a bare assertion is
sufficient to establish a local benefit. In declining to grant cer-
tiorari on this question in Brown v. Hovatter, a case involving
funeral home regulations, the Court missed an opportunity to
resolve this simple but fundamental conflict between multiple
circuits—one that threatens to balkanize the unified national
market that the Commerce Clause is designed to protect.?”

Further, despite having heard over 150 rational basis cases
since formalizing the test in United States v. Carolene Products
in 1938, the Supreme Court has yet to decisively answer the
question of whether a statute that is rational when passed can be
challenged as irrational at a later date if circumstances change.
In Carolene Products, the Court unambiguously stated that “the
constitutionality of a statute predicated upon the existence of
a particular state of facts may be challenged by showing to the
Court that those facts have ceased to exist.”*® But the Supreme
Court has not consistently affirmed that the rationality of
the government’s actions must be determined on the basis of
presently existing facts in rational basis cases—indeed, it has
implied that they do not. In FCC v. Beach Communications,
for instance, the Court stated that “legislative choice is not
subject to courtroom fact-finding” and that legislation should
be upheld if any “conceivable state of facts” could justify it.”
Lower courts are understandably confused—some circuits con-
tinue to follow the changed-circumstances doctrine articulated
in Carolene Products,®® while others look solely at whether the
statute could be thought rational when it was passed.>! If the
rational basis test—the default rule in constitutional cases—is
to be a meaningful test, the Court must clarify that facts matter
in every constitutional case. Yet last year the Court declined to
review Heffner v. Murphy, a decision in which the Third Cir-
cuit upheld archaic laws that force funeral directors to (among
other things) spend tens of thousands of dollars building use-
less “preparation rooms” because those laws could have been
thought rational in 1952.%

There are also several unresolved splits regarding the
Second Amendment, including splits over whether the Second
Amendment guarantees the right to carry a handgun outside
the home;* whether states need to offer evidence in support of
laws burdening the right to bear arms;* and whether consumers
have standing to challenge federal restrictions on gun sales.”
In McDonald v. Chicago, the Court affirmed that the Second
Amendment protects a personal right to bear arms, and that
that right is not a “second-class right,” but is rather “among
those fundamental rights necessary to our system of ordered
liberty.”* Law-abiding citizens seeking to exercise that right
deserve better than this state of uncertainty.

There is also a fundamental disagreement over how
carefully trial judges, acting in their capacity as “gatekeepers,”
should scrutinize expert testimony before admitting it. Federal
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Rule of Evidence 702 requires that judges determine both that
the expert relied upon “reliable principles and methods” and
that “the expert reliably applied the relevant principles and
methods to the facts of the case.” In Daubert v. Merrell Dow
Pharmaceuticals (1993), the Supreme Court made plain that,
as part of their gatekeeping function, judges must ensure that
expert testimony “both rests on a reliable foundation and is
relevant to the task at hand.”” But the Seventh, Eighth, and
Ninth Circuits have adopted the view that faults in an expert’s
methodology generally go to the weight of the expert’s opin-
ions, not their admissibility—thus delegating the gatekeeping
function to the jury.®® In contrast, the Second, Third, Sixth,
and Tenth Circuits have adopted the bright-line rule that “any
step that renders the analysis unreliable under the Daubert
factors renders the expert’s testimony inadmissible, whether
the step completely changes a reliable methodology or merely
misstates that methodology.”® This circuit split has resulted
in the lack of any uniform rule when it comes to scrutinizing
expert testimony in federal courts.

These are not obscure circuit splits of interest only to
constitutional law aficionados. They leave the rights of mil-
lions hanging in the balance. Questions about whether naked
wealth transfers merit more than a judicial rubber stamp or
whether the price of pursuing a vocation is the abandonment
of one’s right to speak freely are pressing and fundamental, and
certainly worthy of the attention of a Court that (to hear the
Chief Justice tell it) could easily hear some thirty additional
cases. While it is true that some issues benefit from percolating
in the lower courts before the Supreme Court wades in, that
is an insufficient explanation for the Supreme Court’s refusal
to resolve consequential issues that have long been ripe for
review. After years of fruitless efforts to solve the mystery of
docket decline, it is time to subject the Court’s inaction to
exacting scrutiny.
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