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he current Medicare statute simply
ensures that Medicare is reimbursed
for the medical benefits it pays
when a third party is legally responsible for
a Medicare beneﬁciary’s injuries. However,
critics argue that a new amendment to the
health care reform bill in the U.S. House of
Representatives would modify this system
by:
• Allowing new types of lawsuits against the
makers of consumer products for injuries
to Medicare beneﬁciaries based on questionable statistical speculation;
• Flooding the federal courts with lawsuits
that circumvent state tort law and federal
requirements for class action lawsuits,
diversity jurisdiction, or amount in
controversy;
• Violating the privacy of Medicare
beneficiaries by making their medical
records available to tort lawyers without their
permission (or that of the government);
• Interfering with the rights of beneﬁciaries
against third parties responsible for their
medical costs; and
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• Turning the Medicare reim bursement
provision into a qui tam statute that would
allow plaintiﬀs’ lawyers to pursue claims that
Medicare does not think are valid, reducing
the availability of medical treatment for
Medicare beneﬁciaries.
The amendment—Section 1620—was removed
before ﬁnal passage of the health care bill in the
House Ways and Means Committee on July
17, 2009, but it may be added in the Senate
or in conference if the Senate and House pass
diﬀerent versions of the proposed government
health care system.
Current Law
“Subrogation” is the legal doctrine under
which one party assumes the rights of an injured
party to seek compensation from the individual
responsible for the injuries. In a typical example,
a drunk driver might injure a victim, and the
victim’s automobile insurer might pay the victim’s initial health bills. The automobile insurer
can then assert a claim against the drunk driver
for the benefits the automobile insurer has
paid.
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Dukes v. Wal-Mart and Statistical Proof in
Class Certiﬁcation Proceedings
by Stephen J. Newman

I

t has now been more than seven months since Dukes v. Wal-Mart was argued en banc in
the Ninth Circuit, ﬁve years since the district court entered its class certiﬁcation order, and
eight years since the underlying litigation was ﬁled.1 At issue in the appeal is whether the
district court properly certiﬁed the largest employment class action in history, by approximately
1.5 million female workers at Wal-Mart stores nationwide. The Ninth Circuit issued two
opinions at the panel level before the case was ordered for a hearing en banc. (The setting of an
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en banc hearing vacates prior appellate rulings.) That no
opinion has yet issued suggests continuing debate within
the appellate court. It remains to be seen what path the
Ninth Circuit ultimately will take, and if the path will end
there or continue to the U.S. Supreme Court.
One of the most signiﬁcant issues the Ninth Circuit
needs to resolve is the proper role for statistical or scientiﬁc
evidence at the class certiﬁcation stage.2 The legal standard
remains undeﬁned; a district court must undertake a
“rigorous analysis” to determine whether each element
of class certiﬁcation has been established.3 Some federal
appellate courts have rejected classes when an overall
review of the statistical or scientiﬁc evidence shows that
plaintiﬀs have not met their burden. In the Second Circuit,
for example, district courts have been directed to resolve
factual disputes relating to the elements of certiﬁcation;
they may not accept plaintiﬀs’ experts without question
if the defendant challenges them with its own expert
testimony.4 The Fourth and Fifth Circuits similarly hold
that plaintiﬀs’ experts may be rejected if they do not
satisfy the usual strict standards (such as under Daubert5)
for admissibility of scientiﬁc or technical opinions.6 The
Third Circuit recently joined these other appellate courts
in requiring careful review of both the plaintiﬀs’ and the
defendants’ statistical and scientiﬁc evidence at the class
certiﬁcation stage, and further requiring the district court
to resolve any factual disputes between the parties that
relate to the certiﬁcation elements.7
Historically in the Ninth Circuit, however, the level of
“rigor” in class certiﬁcation analysis has not, as a practical
matter, been substantial. A legal test stated by the Dukes
panel is simply whether the plaintiﬀs have presented any
“properly-analyzed, scientiﬁcally reliable evidence tending
to show that a common question of fact… exists.”8 The
panel’s “tending to show” language suggests that so long
as the plaintiﬀs’ evidence tends to speak in favor of class
certiﬁcation, the defendants’ countervailing evidence
should be disregarded (or at least weighted much less
heavily). This is a more pro-plaintiﬀ standard than other
appellate courts apply.
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a district court applies when deciding whether to certify a class,”
particularly with respect to the predominance inquiry under
Rule 23(b)(3).1 The appellate panel issued three key holdings: (1)
lower courts must make ﬁndings at the certiﬁcation phase based
on “[f ]actual determinations” weighed on “a preponderance of the
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In Dukes, the plaintiﬀs oﬀered sociological evidence
that Wal-Mart had a pro-male culture which, when
coupled with the overall policy of allowing promotion and
pay decisions to be made based upon the discretion of store
or regional managers, resulted in statistical disparities,
regionally, in how women were treated. Based upon this
information, the district court came to the conclusion
that virtually all women, company-wide, were potentially
subject to a “common” pattern of discriminatory conduct,
and that the proposed class representatives, because they
had been denied promotions or pay increases, had claims
that were “typical” of the other 1.5 million class members.
Evidence from the defendant suggesting that no systematic
discrimination had occurred, based upon examination of
store-by-store and department-by-department promotion
and pay rates, was rejected out-of-hand.9
On appeal, the Ninth Circuit panel majority
found, “It is well-established that commonality may
be established by raising an inference of class-wide
discrimination through the use of statistical analysis.”10
In evaluating each side’s statistical evidence on appeal,
however, the panel said that district courts are entitled to
nearly complete discretion in rejecting the defendants’
contrary evidence, and strongly suggested that (at the class
certiﬁcation stage) such a rejection usually will be beyond
the scope of appellate review.11
Judge Andrew Kleinfeld wrote in his dissent from the
second panel opinion that this approach is not “rigorous”
and violates Supreme Court authority:

who have been or may be subjected to Wal-Mart’s
challenged pay and management track promotions
policies and practices.” Some of the seven named
plaintiﬀs and members of the putative class work
for Wal-Mart, some have quit, some have been ﬁred.
Some claim sex discrimination, some claim mixed
motive race and sex discrimination, some appear
to claim only race discrimination. Some claim
retaliation, and some appear to claim unfairness but
not discrimination. Some of the seven plead a prima
facie case, some do not.12
The fundamental issue remains whether, given the
potentially devastating consequences of litigating a supersized class action,13 the Ninth Circuit should (like other
courts already have done) impose stricter scrutiny on the
plaintiﬀs’ evidentiary submissions in support of a class
certiﬁcation motion.
The allowed use of statistics by the Dukes panel
opinion also seems to expand Ninth Circuit law beyond
what the Ninth Circuit previously approved in Hilao
v. Estate of Ferdinand Marcos, where a special master
was allowed to examine certain class members’ claims
and then extrapolate the resulting ﬁgures to present a
recommendation for class-wide damages awards.14 In
Hilao, however, liability had already been established as
to each of the class members, since each had been proven
to be a victim of human rights abuses at the hands of the
Marcos regime in the Philippines. The statistical approach
approved there was primarily designed to develop a fair
approximation of damages, but only after each plaintiﬀ
had established that he or she had in fact been damaged
by the defendant’s wrongful conduct. The panel opinion
in Dukes suggests taking a unique procedure developed for
a unique case and expand its use to more run-of-the-mill
class certiﬁcation proceedings, before there is any proof of
damage to, or the violation of the rights of, each class member.
If the en banc Ninth Circuit ultimately rules in Dukes
that the techniques employed in Hilao may be employed
more broadly by class plaintiﬀs, the court would make the
defense of every class case signiﬁcantly more challenging,
in a way that departs signiﬁcantly from what is allowed
in other appellate circuits.
Unfortunately, the en banc oral argument questioning
focused very little on the evidentiary issues, even though,
for practitioners mired in the details of litigating cases,
such issues are of pressing concern. Much of the argument
focused on the distinct purposes and goals of Rules
23(b)(2) and (b)(3). That issue is theoretically important
but of less practical impact when brieﬁng the typical

Plaintiﬀs’ only evidence of sex discrimination is that
around 2/3 of Wal-Mart employees are female, but
only about 1/3 of its managers are female. But…
“[i]t is entirely unrealistic to assume that unlawful
discrimination is the sole cause of people failing to
gravitate to jobs and employers in accord with the laws
of chance.” Not everybody wants to be a Wal-Mart
manager. Those women who want to be managers
may ﬁnd better opportunities elsewhere. Plaintiﬀs’
statistics do not purport to compare women who
want to be managers at Wal-Mart with men who
want to be managers at Wal-Mart, just female and
male employees, whether they want management
jobs or not.
….
[Moreover, the class representatives’ claims] are
not even typical with respect to each other, let alone
with respect to the class [deﬁned by the district court]
of “[a]ll women employed at any Wal-Mart domestic
retail store at any time since December 26, 1998
8

class certiﬁcation motion.15 If the panel opinion’s analysis
of statistical and sociological testimony survives the en
banc decision, it will be signiﬁcantly more diﬃcult for
defendants to challenge class certiﬁcation orders on appeal,
even when the contention is that indisputably-sound
science or statistics shows the lack of “rigor” in plaintiﬀs’
evidence.
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