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MAKING WINDOWS INTO LITIGANTS” SOULS:

THE PerNIcious POTENTIAL OF GILPIN v. AFSCME

By W, James Younc™

1. Introduction—Hudson and Its Significance

Since 1968, the National Right to Work Legal De-
fense Foundation (“Foundation”) has provided free legal
aid to the plaintiffs in almost every case litigated about
workers’ rights not to subsidize union political and other
nonbargaining activities. The best known such case is
Communications Workers v. Beck," which involved pri-
vate-sector employees. For public-sector employees, the
most important of these cases is Teachers Local 1 v.
Hudson.?

Labor unions are not entitled to act as collective
bargaining agents for public employees absent monopoly
bargaining power granted by statute.® Likewise, the state-
granted monopoly bargaining privilege does not by itself
carry authority to force nonmembers financially to sup-
port the representative’s bargaining activities. That, too,
is a statutorily-granted privilege. Thus, certain well-de-
fined conditions must be satisfied before a public em-
ployee union may compel nonmembers to subsidize even
its bargaining activities.

First, the legislature must authorize so-called “union-
security,” i.e., forced-unionism, agreements.* Second,
under most statutory schemes, a union and employer must
agree to impose such a requirement in their monopoly
bargaining agreement.® Hudson imposes a third require-
ment: that the union and employer must comply with “the
constitutional requirements for the . .. collection of
agency fees.”® Absent satisfaction of any of these three
prerequisites, unions lack lawful authority to exact mon-
ies from nonmembers.’

The third set of requirements is imposed by the
Constitution itself, because forced-unionism schemes
clearly impinge on nonmembers’ First-Amendment rights:

To compel employees financially to support
their collective-bargaining representative has
an impact upon their First Amendment inter-
ests. . .. To be required to help finance the
union as a collective-bargaining agent might
well be thought, therefore, to interfere in some
way with an employee’s freedom to associate
for the advancement of ideas, or to refrain
from doing so, as he sees fit.*

Nonunion public employees can be compelled, con-
sistent with the Constitution, to bear only their pro rata
share of the costs of collective bargaining, contract ad-
ministration, and grievance adjustment.” However, before

a union and/or a public employer are entitled to enforce
such an obligation, they must comply fully with “the
constitutional requirements for the . .. collection of
agency fees.”!'" The First and Fourteenth Amendments
require that certain procedural protections be provided
to public employees—“potential objectors”''—who
have exercised their right to refrain from membership in
employee organizations, but are subjected to a forced-
unionism agreement by their public employer.'?

The four procedural safeguards that “the govern-
ment and union have a responsibility to provide”'® to all
nonmembers are: (1) a good-faith advance reduction of
the fee to no more than that portion of the union’s expen-
ditures required to perform its duties as the nonmembers’
exclusive bargaining representative; (2) financial disclo-
sure adequate to allow nonmembers to gauge the propri-
ety of the union’s fee and to decide intelligently whether
to challenge the fee calculation; (3) an opportunity to
challenge the calculation before an impartial
decisionmaker; and (4) an escrow of the amounts reason-
ably in dispute during such challenges.'*

Procedural safeguards serve two goals. First, they
insure that the fees demanded and/or collected include
only the employee’s pro rata share of constitutionally
chargeable costs. Hudson’s holding—setting forth “the
constitutional requirements for the Union’s collection
of agency fees”'*—insures against both misuse of col-
lected funds and excessive collections.'® Second, proce-
dural safeguards “facilitate a nonunion employee’s abil-
ity to protect his rights.”"’

Like most Supreme Court decisions, however,
Hudson is not self-enforcing. Moreover, as the Court rec-
ognized in Hudson itself, there is a danger that labor unions
will “keep employees in the dark.”'® Thus, a significant
portion of the Foundation’s litigation program in the sev-
enteen years since Hudson was decided has been de-
voted to insuring that public-sector labor unions have
complied with Hudson’s requirements.

II. The Class Action as a Tool for Hudson Enforcement

The class action device is an important weapon in
enforcing Hudson for workers. As in other contexts, its
“major advantage to the courts, attorneys, and litigants
is the judicial economy and efficiency [it] can achieve.”"
This “uniquely American procedural device . .. allows
plaintiffs to sue not only for injury done to themselves
but also on behalf of other persons similarly situated for
injury done to them.”*
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Like good intelligence on the battlefield, the class
device is a “combat multiplier.” It permits a successful
litigant to obtain relief for dozens, hundreds, or possibly
thousands of similarly-situated injured individuals, while
reducing the costs per individual aided and, thus, the
economic barriers to obtaining relief, particularly in mass-
tort and civil-rights contexts.?!

Hudson cases fall into both categories, because the
collection of agency fees as a condition of employment
is, absent Hudson compliance, a “constitutional tort”??
under the Civil Rights Act of 1871.?° In enforcing
Hudson’s requirements, Foundation attorneys have pur-
sued class actions, mostly successfully, to give classes
of identically-situated workers the benefits of Founda-
tion-supported litigation, thus expanding the scope of
relief provided by the expenditure of limited Foundation
resources.?* Without class actions, few workers would
obtain relief, given the relatively small amount at stake
for each individual nonmember.?

But neither labor unions nor their advocates and
partisans (including government officials acting in con-
cert with them) are fools. Recognizing that class actions
“greatly compound[] the defendant’s risk of loss,”* they
have usually vigorously opposed class certification to
limit the damages for their constitutional torts.

A. Early Class Action Litigation under Hudson
Federal Rule of Civil Procedure 23 establishes the
standards for class actions in the federal courts.?” For a
plaintiff class to be certified, there are four predicate re-
quirements: (1) a sufficiently numerous class; (2) ques-
tions of law or fact common to the class; (3) representa-
tives whose claims are typical of the class; and (4) repre-
sentatives who will fairly and adequately protect the class’
interests.?® Additionally, the court must find that at least
one of the three further requirements contained in Rule
23(b) have been met. In Hudson cases, certification is
typically sought under Rule 23(b)(1)(A) and 23(b)(2).”

Litigants seeking class-wide relief for claims under
Hudson faced a significant initial problem: class-wide
claims had been rejected in early forced-unionism litiga-
tion. In Railway Clerks v. Allen, a challenge to a require-
ment under the Railway Labor Act®® that workers pay full
union dues, including portions expended for political and
ideological activities, the Supreme Court held that:

This is not and cannot be a class action. . ..
“The union receiving money exacted from an
employee under a union-shop agreement
should not in fairness be subjected to sanc-
tions in favor of an employee who makes no
complaint of the use of his money for such
activities.”’!

This initial hurdle was overcome by the courts’ rec-
ognition that, “unlike Allen, which addressed substan-

tive safeguards for [objecting] nonunion employees, [a
Hudson-enforcement] case focuses on procedural rights
of nonunion employees” that “‘apply to all non-union
employees . . . and . . . any violation of these constitu-
tional requirements . . . affect[s] all non-members. . . .””*

In Hudson itself, the Supreme Court intimated that
it contemplated application of its decision to large classes
of nonunion employees subject to forced-unionism agree-
ments:

Basic considerations of fairness, as well as
concern for the First Amendment rights at
stake, also dictate that the potential objec-
tors be given sufficient information to gauge
the propriety of the union’s fee. Leaving the
nonunion employees in the dark about the
source of the figure for the agency fee—and
requiring them to object in order to receive
information—does not adequately protect the
careful distinctions drawn in 4bood.>

Because all nonmembers are “potential objectors,”
the federal courts initially had no difficulty in certifying
large classes of public employees in Hudson-enforcement
cases. As the first district court certifying such a class
action recognized, it “is clear that the constitutional man-
dates of Hudson apply to all non-union employees . . .
and that any violation of these constitutional require-
ments by [the public employer and union] affect[s] all
nonmembers. . . .”3* In the first five years after Hudson
was decided, a number of cases brought to enforce
Hudson were quickly certified as class actions.*

Virtually from the beginning of post-Hudson class
action litigation, unions®® argued that the typicality and
adequacy of representation prongs of Rule 23(a)(3) and
(4) could not be met where named plaintiffs are repre-
sented by attorneys provided by the National Right to
Work Legal Defense Foundation. For instance, in George
v. Baltimore City Schools, the Baltimore affiliate of the
American Federation of Teachers argued that:

plaintiffs are unable to fulfill either require-
ment because they are represented by staff
counsel from the National Right to Work Le-
gal Defense Foundation. . . . Defendants sug-
gest several conflicts of interest between
plaintiffs and other members of the proposed
class, namely that the Foundation is paying
plaintiffs’ legal costs, that plaintiffs have
signed a “Retainer Authorization” in which
they have agreed not to waive any legitimate
attorneys’ fee claim as part of settlement, and
that plaintiffs have signed a “Disclosure
Agreement” in which they have agreed not to
accept a settlement which forbids the Foun-
dation from disclosing the case history and
settlement terms. Accordingly, defendants ar-
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gue that, in reality, the Foundation controls
this litigation to the detriment of the proposed
class.’’

In rejecting this argument, the district court relied
upon a decision of the United States Court of Appeals for
the District of Columbia that “the Foundation is a ‘bona
fide, independent legal aid organization,””*® and the fact
that the Foundation had “successfully sponsored class
action litigation in the Supreme Court.”*

The George court explicitly rejected the notion that
“the Foundation’s ‘Retainer Authorization’ and ‘Disclo-
sure Agreement’ . . . demonstrate how this organization
controls plaintiffs’ case”:

The “Retainer Authorization” insures that
plaintiffs do not waive an attorney’s fees claim
in settlement. This provides the Foundation
with an opportunity to regain the money it
has given out for use with future causes. The
“Disclosure Agreement” insures that
plaintiff[s] will not forfeit in settlement the
right to disclose the case history and settle-
ment terms. This enables the Foundation to
publicize its recent legal aid advances. Nei-
ther document allows the Foundation to con-
trol plaintiffs’ case.*

B. The Gilpin Decision

Most courts have certified classes in Hudson-en-
forcement cases.*! However, a small minority have either
evaded the issue*? or rejected certification outright. The
most frequent—and pernicious—basis for the latter
course was first enunciated, sua sponte, by the United
States Court of Appeals for the Seventh Circuit in Gilpin
v. AFSCME.*#

The district court denied class certification in Gilpin
on the ground that it was unnecessary, because any in-
junctive relief would protect all nonmembers in the bar-
gaining unit.** On the merits, however, the court entered
judgment for the nonmembers, holding that the union had
failed to satisfy all of Hudson’s requirements.** On ap-
peal, the nonmembers challenged several of the district
court’s determinations that other features of the union
procedures did not violate Hudson, the district court’s
remedial scheme, and the denial of class certification. The
Seventh Circuit affirmed the district court in all particu-
lars.

Gilpin’s greatest significance has been as the basis
for opposition to class certification in Hudson litigation.
The Gilpin panel affirmed the denial of class certification
based on Rule 23(a)(4)’s requirement of adequate repre-
sentation. The panel speculated that a “potentially seri-
ous conflict of interest within the class precluded the
named plaintiffs from representing the entire class ad-
equately.”*® Citing no record evidence, the panel declared:

Two distinct types of employee will decline to
join the union representing their bargaining
unit. The first is the employee who is hostile
to unions on political or ideological grounds.
The second is the employee who is happy to
be represented by a union but won’t pay any
more for that representation than he is forced
to. The two types have potentially divergent
aims. The first wants to weaken and if pos-
sible destroy the union; the second, a free
rider, wants merely to shift as much of the cost
of representation as possible to other work-
ers, i.e., union members. The “restitution” rem-
edy sought by the National Right to Work
Legal Defense Foundation, which represents
the nine named plaintiffs, is consistent with—
and only with—the aims of the first type of
employee.¥’

The court then criticized the remedy sought:*®

Not only would the “restitution” that the Foun-
dation seeks confer a windfall on the nonunion
employees but it might embarrass the union fi-
nancially. Yet those nonunion employees who,
while not wanting to pay more (and perhaps
even wanting to pay less) than their “fair share”
fees, have no desire to ruin the union or impair
its ability to represent them effectively might
not want so punitive a remedy. The National
Right to Work Foundation is not an adequate
litigation representative of those employees.*

Ironically, Gilpin was not brought initially with
Foundation legal aid.*® The plaintiff employees of the
[llinois Department of Public Aid were initially represented
only by a local attorney.”' It was not until the appeal that
a Foundation attorney represented the nonmembers.>>

Gilpin is notable, not for the rigor of its legal rea-
soning, but rather, for its indifference to a broad range of
controlling legal principles and its flawed economic analy-
sis. The leading treatise on class actions has dismissed
Gilpin as an aberrant, “logically unsound” approach to
class certification, one not stating the general rule. Sub-
sequent class action litigation in its wake has demon-
strated its deficiencies as a framework for analysis in
Hudson enforcement litigation.

Moreover, were its reasoning to be applied more
broadly than just in Hudson enforcement cases, Gilpin
could destroy the class action as an effective litigation
tool for actions pursued in the public interest seeking
relief for mass injuries. Gilpin’s analysis of the “adequacy
of representation” prong of the class-action rule would
defeat certification of virtually any class when there is
judicial hostility to particular claims, classes of litigants,
their counsel, or the charitable legal aid organization ren-
dering assistance.
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C. Gilpin’s Legal Errors

The Gilpin panel’s first legal error was its reliance
on speculation about absent class members. Mere “specu-
lation as to conflicts that may develop . . . is insufficient
to support denial of initial class certification.”** There
must be evidence of an actual conflict of interests within
the class.” Gilpin’s ruminations about absent class mem-
bers were entirely speculative. One searches the decision
in vain for even the remotest reference to evidence con-
firming the presumed views of either the prospective class
representatives or absent class members, probably be-
cause the case’s record contains no such evidence.

Moreover, even where “a real possibility of antago-
nism exists,” class certification should be granted where
“the possibility of collusion is virtually nil, and we can
rely on the defendant to present to the court the argu-
ments supporting the contention of any dissident absen-
tees.”’® That is clearly the situation where nonmembers
bring suit against a union challenging its seizure of com-
pulsory fees from them.

Another prevailing principle is that “[n]either the
personality nor the motives of the plaintiffs is determina-
tive of whether they will provide vigorous advocacy for
the members of the class.” Nowhere does Gilpin even
reference this rule. Neither does it explain how its appli-
cation of the Federal Rules of Civil Procedure to deny
class certification because of the presumed goals of the
National Right to Work Legal Defense Foundation’s legal
advocacy program®® can be squared with “strict scru-
tiny” under the First Amendment.*® To disqualify Foun-
dation-assisted litigants as class representatives because
of their presumed political and ideological views, or be-
cause they have associated with the Foundation, would
impermissibly impair their First-Amendment rights of free-
dom of belief and association.

That an organization with an ideological point of
view is not disqualified as a legal aid organization is long
established. In NAACP v. Button, the record showed that
the activities of the National Association for the Advance-
ment of Colored People (“NAACP”) included both “ex-
tensive educational and lobbying activities” and funding
of litigation “consistent with the NAACP’s policies.”*
Its litigation program included “advising Negroes of their
constitutional rights, urging them to institute litigation of
a particular kind, recommending particular lawyers and
financing such litigation.”®' Because the NAACP’s liti-
gation program was “a form of political expression” pro-
tected by the First Amendment, the Court held that there
was nothing unprofessional about “the NAACP activi-
ties disclosed by this record.”®?

Similarly, the record in /n re Primus showed that the
activities of the American Civil Liberties Union (“ACLU”)
“range[d] from litigation and lobbying to educational cam-
paigns in support of its avowed goals.”® Again, precisely
because the “ACLU engages in litigation as a vehicle for

effective political expression and association,” an ACLU
attorney’s solicitation of a prospective plaintiff was consti-
tutionally protected under the First Amendment.®

That an organization has a particular ideological
point of view—such as the Foundation’s opposition to
compulsory unionism—does not disqualify it as a legal
aid organization, either. That, too, was settled in Button:
“the Constitution protects expression and association
without regard to the race, creed, or political or religious
affiliation of the members of the group which invokes its
shield, or to the truth, popularity, or social utility of the
ideas and beliefs which are offered.”®

The only relevant question in determining the ethi-
cal bona fides of a legal aid organization is whether there
is “a ‘serious danger’ of conflict of interest” or “organiza-
tional interference with the actual conduct of the litiga-
tion.”% That the NAACP’s attorneys were required to
“agree to abide by the policies of the NAACP” and
“would derive personal satisfaction from participation in
litigation on behalf of Negro rights” was insufficient to
show either in Button.”’

The same principles apply in determining whether
attorneys are adequate class counsel, because an allegation
of conflicts posits that they have violated (or will violate)
their ethical responsibility to exercise “independence of
professional judgment” on behalf of a client.®® In
McGlothlin v. Connors, three beneficiaries of a miners’ ben-
efit plan brought a class action against the plan’s trustees
and a multiemployer bargaining group; the United Mine
Workers (“UMW?”) intervened as a plaintiff. The
multiemployer group and UMW contended that the plain-
tiffs’ attorneys were not adequate class counsel because
another group of coal companies, that had legislative inter-
ests conflicting with those of the beneficiaries, was funding
the litigation. The court held that the attorneys nonethe-
less were adequate class counsel, because there was no evi-
dence that contradicted the attorneys’ affirmation that they
were representing only their clients’ interests or that showed
that third parties actually controlled the litigation, and be-
cause the attorneys had “diligently and forcefully argued
the beneficiaries’ position at every stage.”®

Of course, the Foundation’s bona fides as a chari-
table legal aid organization have been judicially recog-
nized when challenged on a factual record.”

Next, Gilpin failed even to address the fact that
each class member could opt-out by voluntarily return-
ing any refund obtained as a result of the litigation. This
would fully—but in a manner depriving the union and
state of the coercion previously enjoyed—avoid the “con-
flict” that the Gilpin court presumed.

Finally, the Gilpin panel was indifferent to the Sev-
enth Circuit’s prior decisionmaking. With another union
before it, that court had observed that:
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[1]t is often the defendant, preferring not to
be successfully sued by anyone, who sup-
posedly undertakes to assist the court in de-
termining whether a putative class should be
certified. When it comes, for instance, to de-
termining whether “the representative parties
will fairly and adequately protect the inter-
ests of the class,” . . . it is a bit like permitting
a fox, although with pious countenance, to
take charge of the chicken house.”!

However, when it rejected the efforts of nonmem-
bers seeking certification of a class of “potential objec-
tors” under Hudson,’”” the Seventh Circuit found the
union’s countenance positively angelic.

D. Gilpin’s Economic Errors
Perhaps the most glaring of Gilpin’s errors is its
seriously flawed economic analysis.

The heart of Gilpin’s reasoning is its false distinc-
tion between the nonmember seeking restitution of all
fees (who purportedly “wants to weaken and if possible
destroy the union”)” and the so-called “free rider” (who
“wants merely to shift as much of the cost of representa-
tion as possible to other workers”).” That analysis ig-
nores that the “union hater” seeking restitution and the
mere “free rider” seeking to minimize his own costs are
economically indistinguishable. The ultimate cost-mini-
mization for the “free rider” is to zero, which is precisely
the result if a court awards the full restitution the “union
hater” seeks.

Equally faulty is Gilpin’s presumption that cata-
strophic results would flow from the restitution remedy
sought by the prospective class representatives, i.e., res-
titution of all monies seized in violation of Hudson. Gilpin
does not explain how such “restitution”—even awarded
to the entire class of nonmembers—is commensurate with
the goal of “weakening or if possible destroying the
union.”

Because imposition of any damage award against a
defendant can be described as “weakening” it, that ele-
ment of the court’s analysis was mere rhetorical flourish.
Thus, Gilpin’s only substantial charge is that the “union
hater” seeks to destroy the union.

But how is this possible if all that he would deny
the union are the monies involuntarily (and illegally)
seized from nonmembers? Does not the union possess
voluntary members whose contributions are not the sub-
ject of the litigation and would remain untouched?

Actual experience demonstrates that Gilpin’s pre-
sumptions protect not the so-called “free rider” from anti-
union fanatics, but rather labor unions and public em-
ployers from bearing the cost for the full measure of their
wrongs. No groundswell of opposition from any proposed

class has ever manifested itself in any case in which Na-
tional Right to Work Foundation attorneys have repre-
sented plaintiffs. At most, a few unions have secured
affidavits or declarations from a tiny percentage of the
class, a rather meager result given the unions’ virtual
monopoly over communications with class members.”

In cases in which class-wide relief was sought, one
finds little support for Gilpin’s theory that there exists
some “free rider” who, while not joining the union, is
nevertheless content to have money for it involuntarily
seized from his wages and opposes the efforts of others
to recover that money for him. Typical is Cummings v.
Connell, in which no evidence was submitted that any of
the 37,000 State of California employees in the class op-
posed the named plaintiffs’ efforts to recover full restitu-
tion.”®

Even where there is suspicion that there might be
such persons, the rules enable the courts to protect their
interests through notice to the class and opt-out proce-
dures.”” For example, in a case involving a class of nearly
five hundred schoolteachers in Anchorage, Alaska,’®
notice was ordered, giving class members the opportu-
nity to opt-out of any relief obtained.” Only five indi-
viduals opted out of the relief sought, which included full
restitution of all fees seized.*

In another class action, the named plaintiffs negoti-
ated a settlement that returned more than 80% of their
previously seized fees to a class of ninety-three city em-
ployees and stopped all deductions until the union com-
plied with Hudson in the future. In approving the pro-
posed settlement, after notice and opportunity to object
was given to the class members, Judge Stewart Dalzell of
the Eastern District of Pennsylvania implicitly rejected
the Gilpin panel’s assumption that some nonmembers
want to pay union “representation” fees. Judge Dalzell
noted that, because “the settlement is so positive for the
class,” it was “not surprising that no class member has
objected to this settlement.”®!

Thus, both logic and experience teach that Gilpin’s
economic analysis was erroneous.

E. The Record After Gilpin

While Gilpin provides a weapon to unions seeking
to avoid the full measure of damages for their defiance of
the Supreme Court’s Hudson mandate, it has proven to be
a weapon of only limited utility, not followed in most cases.
The three early decisions, issued more than a decade ago,
that cited Gilpin favorably did so without critical analy-
sis and actually denied certification on other grounds.

In Kidwell v. Trasportation Communications In-
ternational Union, the Fourth Circuit affirmed denial of
class certification, but not due to a perceived conflict of
interest. Rather, the court did so on the grounds that typi-
cality and commonality were lacking, because the named
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plaintiffs’ claims, but not all class members’, had all been
either already rejected, fully remedied, or waived by fail-
ure to appeal a district court ruling.®> The court then gra-
tuitously quoted Gilpin in dicta, “with absolutely no rea-
soning.”*?

In Weaver v. University of Cincinnati, when the
Sixth Circuit affirmed the denial of class certification, it
did not merely parrot Gilpin’s speculation about class
members’ desire to fund union activities and pronounce
it as gospel. Rather, the Sixth Circuit relied on record evi-
dence of an actual conflict of interest, i.e., the fact that
some nonmembers (presumably named plaintiffs) were try-
ing to oust the union from the bargaining unit, and on the
plaintiffs’ refusal to answer deposition questions about
their reasons for not joining the union and filing the law-
suit.®

Similarly, while the Tenth Circuit cited Gilpin in a
case where it affirmed the denial of class certification, it
did so only for the general proposition that a district court
does not abuse its discretion by denying certification
where the plaintiffs “have not demonstrated that they
met” their “burden of showing the adequacy of represen-
tation.”® Moreover, certification was denied there be-
cause of actual evidence, the fact that “one of the plain-
tiffs sent out a misleading letter to potential class mem-
bers.”%

Since 1992, no court has denied class certification
based on Gilpin, and many have declined to follow its
reasoning.®’

In Murray v. AFSCME Local 2620, Chief Judge
Patel of the Northern District of California gave two rea-
sons for finding Gilpin and its progeny unpersuasive.
“First, the factual scenarios in all four cases differ sub-
stantially from this case and many cases in which similar
classes were certified.” Judge Patel distinguished Gilpin
because the court there “found no harm after fees had
been returned to all non-members and the [union’s] poli-
cies changed” to comply with Hudson.®® She distin-
guished Gilpin’s progeny essentially for the reasons dis-
cussed above.%

Judge Patel’s second reason for finding Gilpin
unpersuasive was that “the Ninth Circuit has not denied
class certification based on the types of reasoning and
arguments used in Gilpin,” and “several district courts
and the D.C. Circuit have explicitly rejected the Gilpin
line of cases.”®® Judge Patel cited the reasoning of the
D.C. Circuit in Abrams v. Communications Workers®' and
“two district courts within the Ninth Circuit” “that all
members of the proposed class had a common interest in
ensuring compliance with Hudson.”*> The two Ninth Cir-
cuit district court decisions that Judge Patel cited are
cases in which the court also “concluded that because
punitive remedies were not available, divergent goals
within the class did not exist and certification was

proper.””® Judge Patel went further and certified a class
of all nonmembers even though the plaintiff sought puni-
tive damages, because at the “early phase” of class certi-
fication, “the common issues of law and fact outweigh
speculation about a possible conflict during the damages
portion of the trial.”** Judge Patel also suggested that
she might “certify a subclass of employees seeking puni-
tive damages if there appears to be a conflict of interest
between members of the larger class” of all nonmembers
at the damages stage.”

Since Murray, the Ninth Circuit itself has rejected
Gilpin’s notion that speculative potential conflicts can
form the basis for a valid denial of class certification in a
Hudson enforcement case. The Ninth Circuit “does not
favor denial of class certification on the basis of specula-
tive conflicts.””® Therefore, in Cummings v. Connell, that
court held that “the district court did not abuse its discre-
tion by granting class certification,” because the “Union
produced no evidence that class members actually pos-
sess opposing views regarding the [named plaintiffs’]
pursuit of the punitive remedy” of full restitution of all
fees paid before the union complied with Hudson.’” Later,
the Ninth Circuit again declined to follow Gilpin in Harik
v. California Teachers Ass’n, this time because no con-
flict within the class was possible there, “where the plain-
tiffs seek only injunctive relief requiring the unions to
comply with their constitutional duties as set forth in
Hudson.”%

The more recent cases also have rejected Gilpin’s
hostility to National Right to Work Legal Defense Foun-
dation attorneys as class counsel. Foundation attorneys
were certified as adequate class counsel in all of the many
post-Gilpin cases that declined to follow Gilpin.””

In Bromley v. Michigan Education Ass’n, the court
explained why “the motivation[s] of plaintiffs’ counsel or
the National Right to Work Foundation . . . are irrelevant”
to class certification:

As long as the Foundation has no [e]ffect on
the litigation of this matter, its doctrine and
goals do not disqualify it from funding plain-
tiffs’ assertion and protection of their First
Amendment rights. Likewise, plaintiffs’ coun-
sel are bound by the same rules of procedure
and conduct as are all counsel in federal court
actions. Counsels’ personal beliefs are irrel-
evant so long as they do not result in conduct
violative of the applicable court rules. Should
any party discover or suffer from any improper
conduct, there are appropriate means for chal-
lenging and, if necessary, sanctioning such
activity. !

In Murray, the court similarly rejected a union’s
opposition to class certification based upon the
Foundation’s purported goals:
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Defendants attack plaintiffs’ counsel as inad-
equate because the Right to Work Legal De-
fense Foundation . . . represents people who
are hostile to unions. . . .

. ... [P]laintiff’s counsel are bound by the
same ethical and procedural rules as defense
counsel. The Foundation’s political activities
are wholly divorced from this case. This court
does not find this to be a sufficient basis for
disqualification of the Foundation [attorneys]
as counsel.'"

III. Gilpin’s Pernicious Potential

It is not surprising that Gilpin’s analysis has been
quickly disregarded. First, the opinion cannot be sus-
tained of its own weight, because of its many legal and
economic errors. Moreover, it places in the hands of mass
tortfeasors a weapon of enormous potential for mischief,
independent of the merits of any particular class action.

Gilpin was not the first effort by a party opposing
class certification to avoid liability for the full measure of
damages by citing possible ideological conflicts among
the class that were irrelevant to the claim pursued and the
relief sought. Even assuming that pursuit of the complete
relief sought in Gilpin evidences “hostility,” similar ar-
guments were made and rejected in a class action brought
by taxpayers seeking refunds of allegedly excess charges
against an electric utility (“LILCO”) that the plaintiffs
claimed had made misrepresentations about its nuclear
power projects to get rate increases approved. The court
rejected an argument that litigants could not adequately
represent the class because they had “political motiva-
tions that conflict with the predominately economic inter-
ests of the class” of all ratepayers:

that various of the ratepayer plaintiffs may
oppose the commercial operation of the
[nuclear] plant, favor the takeover of LILCO
by a public authority or take any other posi-
tions with regard to LILCO and the other de-
fendants is not by itself an indication that the
economic interests of the class will or might
be sacrificed in order to realize purely politi-
cal objectives.'??

The court also rejected an argument that litigants
were not adequate class representatives because they
were “unduly antagonistic toward the defendants”:

To expect these plaintiffs to be completely neu-
tral when they allege that the defendants have
defrauded them and others . . . is to expect too
much. Here there is nothing to suggest that
whatever antagonism the ratepayer plaintiffs
might bear towards the defendants will inter-
fere with their duty to fairly and adequately
represent the interests of the class.'”

In almost any context, it would be almost impos-
sible to find plaintiffs who are not “hostile” to their litiga-
tion opponents. After all, litigation exists to right wrongs.
In Hudson cases, the effort is to insure that unions com-
ply with “the constitutional requirements for the . . . col-
lection of agency fees.”'™ As one court said, “principle,
coupled with the hope of rectifying a claimed loss . . .,
may be as strong a spur to vigorous prosecution as many
other motivations.”!%’

One can only imagine the potential for discovery of
class litigants and their beliefs under the regime Gilpin
proposed. Will prospective class representatives in liti-
gation against tobacco companies by examined for their
views as to that vile weed? Will prospective class repre-
sentatives in litigation against automobile manufacturers
have to produce evidence regarding their contributions
to environmental organizations, to root out those pro-
spective class representatives who are actually Luddites
seeking to “weaken and if possible destroy”!’ automo-
bile manufacturers? In mass tort litigation, will prospec-
tive class representatives and their counsel be disquali-
fied because the actual purpose of their litigation—no
matter the remedial scheme proposed—is to “embarrass”
or “ruin”!®” chemical companies, or asbestos manufac-
turers, or producers of miracle drugs?

One of Gilpin’s delicious ironies is that, once dis-
covered by attorneys defending against class certifica-
tion in other contexts, it will be a vital weapon against the
political and ideological allies of the very labor organiza-
tions that now use it to defend against being held ac-
countable for the full measure of their misdeeds. And once
that happens, it is not unreasonable to assume that those
on the ideological left will promptly disparage and dis-
avow Gilpin. But until and unless Gilpin’s reasoning
becomes a weapon not only for labor unions defending
their constitutional torts, but also for business and com-
mercial interests resisting class litigation either purpose-
fully or coincidentally filed to “weaken and if possible
destroy” them, Gilpin will remain a labor union exception
to normal principles of class action law.

IV. Conclusion

In the fourteen years since it was issued, Gilpin
has enjoyed more popularity among the union bar than it
has among the federal courts. Moreover, its flawed rea-
soning has been virtually ignored in litigation other than
Hudson cases, despite its potential applications in many
contexts.!” That may explain why Gilpin has not been
generally attacked and, so far, remains available for union
attorneys to use against the victims of forced-unionism
abuses who bring class actions.

Gilpin critically speculated about the motives of
litigants against forced-unionism schemes and their ad-
vocates, generally considered to be political conserva-
tives and libertarians. Yet, it is easy to foresee the results
were similar charges leveled against legal-aid or advo-
cacy organizations generally viewed as liberal. Were ju-
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rists to express similar sentiments about the American
Civil Liberties Union (ACLU), the National Association
for the Advancement of Colored People (NAACP) Legal
Defense and Education Fund, the American Trial Law-
yers Association, or the Sierra Club, there is little doubt
that a legal and media firestorm would ensue. It is not
unrealistic to expect that epithets such as “racist” or
“right-wing extremist” would be applied to jurists accus-
ing the NAACP Legal Defense Fund or ACLU of motives
like those that Gilpin attributed to the National Right to
Work Legal Defense Foundation and its attorneys’ cli-
ents. Almost certainly, such judges would be immediately
disqualified from consideration for appointment to higher
courts; one need not look beyond the recent treatment of
well-qualified conservative judicial nominees in the United
States Senate to recognize that danger.

Hopefully, Gilpin’s lack of principled legal reason-
ing, its unsound economic logic, and its potential for mis-
chief in many contexts, will eventually doom it to oblivion.
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