
4

FACTA Truncation: Applicable to the Digital World?

Since December 2006, much has been written about 
the truncation provisions in the Fair and Accurate 
Credit Transactions Act (FACTA), including an 

article in the September 2007 issue of Class Action Watch, 
and others I have penned.1 Th e writings all generally 
identify the truncation requirement—that is, that “no 
person that accepts credit cards or debit cards for the 
transaction of business shall print more than the last 5 
digits of the card number or the expiration date upon 
any receipt provided to the cardholder at the point of the 
sale or transaction.”2 But an interesting and foreseeable 
battleground has emerged as a subset of these FACTA 
cases: does FACTA apply to internet transactions? Th ese 
cases present a host of new and interesting issues, and 
federal courts decisions are just starting to emerge.

The General Truncation Requirement

By way of background, FACTA was enacted as part 
the Fair Credit Reporting Act on December 4, 2003. 
Th ere are several aspects to FACTA, but the primary focus 
for our purposes will be on the truncation requirement, 
15 U.S.C. § 1681c(g)(1), because it is that provision 
that has spawned over 300 class action lawsuits, fi led 
throughout the country. Th e truncation requirement, set 

forth above, was phased in over time to allow large and 
small businesses to conform to the requirements and 
update the cash registers and/or Payment Card Industry 
(“PCI”) terminals in service. It became fully phased-in 
as of December 4, 2006. Once fully phased-in, the class 
action lawsuits quickly followed.

Virtually every lawsuit leveled the same allegations: 
that the retailer at the checkout provided the plaintiff  with 
a receipt with an expiration date in violation of FACTA.3 
Th ese cases were not brought as a single plaintiff  case. 
Rather, the lawsuits were fi led seeking class certifi cation 
on a state, regional, or national basis. And these class 
claims were not fi led pursuant to § 1681o, claiming the 
defendant acted negligently, because under a negligence 
claim the plaintiff  must prove actual damages, which is 
tough to prove and rarely amounts to much. Rather, the 
class allegations are always coupled with a § 1681n claim 
that the defendant’s conduct was a “willful violation” 
of FACTA, thereby allowing the plaintiff  class to seek 
statutory damages of $100 to $1,000 for each alleged 
violation. Although the plaintiff  and any purported class 
experienced no actual damages, the potential damages 

by Shawn J. Organ

periods. Th is prolongation in turn negatively aff ects  
the ability of the parties to settle, because it delays the 
date on which the door is fi nally shut to new claims. As 
this article explains, American Pipe was never intended 
to allow this practice, and courts should not permit its 
use in this manner.

I. The Discovery Rule

Th e fi rst question in the statute of limitations 
analysis is when the clock starts ticking. A cause of 
action accrues when a plaintiff  incurs an injury, but the 
date of injury does not necessarily constitute accrual 
for statute of limitations purposes. For personal injury 
cases, most states have adopted a discovery rule. Under a 
typical discovery rule, a claim accrues and the limitations 
period begins ticking once a plaintiff  is aware, or should 
reasonably be aware, that he has been injured, and that the 
injury was caused by the tortious act of another.2 As the 
Tennessee Supreme Court explained in Foster v. Harris, 
the discovery rule has been deemed necessary because 
“no judicial remedy [i]s available to [a] plaintiff  until he 
discovered, or reasonably should have discovered, (1) 
the occasion, the manner and means by which a breach 

of duty occurred that produced his injury; and (2) the 
identity of the defendant who breached the duty.”3 

Th e discovery rule is consistent with the basic 
purposes of statutes of limitations. As the Supreme 
Court has explained, “[s]uch statutes ‘promote justice 
by preventing surprises through the revival of claims 
that have been allowed to slumber until evidence has 
been lost, memories have faded, and witnesses have 
disappeared.... [E]ven if one has a just claim it is unjust 
not to put the adversary on notice to defend within 
the period of limitation.’”4 Enforcement of limitations 
periods serves institutional purposes as well. “[T]he 
courts ought to be relieved of the burden of trying stale 
claims when a plaintiff  has slept on his rights.”5 Th ese 
purposes are not frustrated by the discovery rule because 
a plaintiff  cannot fairly be accused of “sleeping on his 
rights” when he does not even know that he has been 
injured, or when it is truly impossible to determine that 
an injury was caused by another’s negligence.

It is not uncommon for a news event to supply 
the critical information that gives rise to a mass tort. 
Th ese news events are often cited by courts as putting  
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claim under an alleged “willful violation” quickly become 
staggering.4  

To properly allege a violation, the statute requires 
that:
1. Th ere must be a “person;”
2. Th at person must accept credit or debit cards for the 
transaction of business;
3. Th at person must “[electronically] print” more than 
the last 5 digits of the card number or the expiration 
date;
4. Th e last 5 digits of the card number or the expiration 
date must be electronically printed on the “receipt”;
5. Th at electronically printed receipt must be printed 
off  of a “cash register or other machine or device that 
electronically prints receipts for credit or debit card 
transactions”; and
6. Th at “printed” “receipt” must be provided to the 
cardholder at “the point of sale or transaction.”5

With the potential for very large statutory damages, 
plaintiff s’ lawyers quickly took note, and shortly after 
December 4, 2006, hundreds of class actions lawsuits 
were fi led against traditional retailers and restaurants. 

Th ereafter, plaintiff s leveled their sights on internet retail 
transactions. But with those suits came unique issues.

Internet Transactions

In a traditional brick and mortar retail store or 
restaurant, the credit or debit transaction is done face-
to-face at the checkout counter or table. Th e receipt 
is printed by the cash register or credit/debit card PCI 
terminal and is typically handed to the customer. Th e 
customer signs the receipt, returns the “merchant” copy, 
and keeps the “customer” copy. All too often, however, 
the customer wads up his copy and tosses it in the nearest 
trash receptacle. Th ere was concern that those customers, 
by throwing away their printed receipts, were opening 
themselves up to identity theft. Th e commonly articulated 
fear was that an unscrupulous “dumpster diver” might 
retrieve the receipt and use the customer’s credit card 
number to make unauthorized purchases.6  

Compare and contrast the typical brick and mortar 
transaction with an online retail transaction. With an 
online transaction, the customer could be anywhere in 
the world (as long as the retailer ships to that location), 
likely sitting at a computer, at home or at work. Th e 
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Silberblatt v. Morgan Stanley:
Class Action Court Protects Unnamed Class Members

When a federal district court is called on to 
approve the settlement of a class action, it 
rarely, if ever, receives much input from any 

party that does not have a signifi cant interest in the 
outcome. Th e class representative and class counsel want 
the deal approved so that they can receive its benefi ts, 
and, assuming he has not agreed to remain silent, the 
defendant, too, wants the deal to go forward to bind as 
many potential claimants as possible. Th e court, likewise, 
has a strong institutional interest in disposing of such a 
case. Only a limited number of unnamed class members 
are likely to object, and only some of those objections, 
however strongly felt and expressed, are likely to be helpful 
to the court when it determines whether the settlement 
is fair, reasonable, and adequate.

In Silberblatt v. Morgan Stanley, et al., the court was 
confronted by all of these obstacles, and overcame them, 
slashing a requested fee award and freeing up a greater 
amount of the cash consideration for the class members to 
share.1 Th e court did all this without any apparent hiccup 
from the defendants and without any objection by an 

unnamed class member. It did so independently, taking 
seriously its duty “to make a considered and detailed 
assessment of the reasonableness of the proposed 
settlement.”2

The plaintiff class representative in Silberblatt 
alleged that the Morgan Stanley defendants misled 
him about their handling of precious metal bars or 
units which the plaintiff  had purchased and left in their 
custody. Th e plaintiff  claimed that the plaintiff  class 
was “misled into believing that specifi c bars or units of 
precious metals were allocated to them and, therefore, 
not subject to claims of creditors of defendants.”3 
In addition, the plaintiff  alleged that the defendants 
charged excessive storage fees. Th ese contentions, which 
the defendants denied, were packaged in a complaint 
that sought money damages on claims of breach of 
contract, breach of fi duciary duty, unjust enrichment, 
negligent misrepresentation, and violations of state law; 
but the plaintiff s did not seek declaratory or injunctive 
relief.
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customer selects the item(s) for purchase and begins 
the checkout process. Th e process varies to some extent 
between retailers, but generally speaking the fi rst step will 
be to provide identifi cation and contact information such 
as your name, address, the shipping address (if diff erent 
than the billing address), an email address for confi rming 
emails, and a retyping of your email address to confi rm 
it and other non-fi nancial information. Often, that non-
fi nancial identifi cation information is confi rmed with the 
next screen, identifying either that the information has 
been input correctly or—as many online shoppers are 
all too familiar—that the highlighted boxes where the 
customer has failed to provide the information or input 
it incorrectly.

Once the name, address, and contact information 
are conveyed the customer is asked to provide fi nancial 
information to begin the process of making the purchase. 
Th at information includes the type of credit or debit 
card you are using (VISA, MasterCard, Discover), your 
credit card number, your expiration date, and your CVV 
code number (often referring you to the three digits 
on the back of your card or four digits on the front.) 7 
Typically, after inputting the fi nancial information, that 
information, along with your order, are confi rmed on the 
next screen. Once the order is placed, you may receive 
any combination of (1) an order confi rmation email, 
(2) an order shipped email, and/or (3) a receipt email. 
Sometimes, rather than a receipt sent by email, the receipt 
is shipped with the product.

Comparatively, the online transaction is more 
complex and contains multiple steps, unlike the simple 
and routine credit or debit transaction at a brick and 
mortar retailer. Consequently, the online transaction does 
not lend itself cleanly and easily to a FACTA analysis—but 
that has not deterred plaintiff s from seeking its application 
and courts from wrestling with FACTA’s scope.

The Courts Begin to Weigh-In

Th ree cases in particular have begun to shape the 
landscape for internet transaction FACTA cases—
Stubhub,8 MovieTickets.com,9 and Bose.10

Stubhub. Th e Stubhub case, decided July 2, 2007, was 
the fi rst to comment on one of the key issues unique 
to FACTA internet cases: can the requirement that the 
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defendant “electronically print” the receipt be satisfi ed by 
an electronic email receipt sent to the plaintiff ?  

Stubhub is an online ticket broker for concerts and 
sporting events and, according to its website, “[t]he 
largest ticket marketplace in the world, based on sales.”11 
According to the plaintiff , Stubhub violated FACTA by 
“provid[ing] Plaintiff  with one or more electronically 
printed receipts on each of which Defendants printed... 
the expiration [date] of Plaintiff ’s credit or debit card.”12 
These alleged “electronically printed receipts” were 
emails sent to the plaintiff . Stubhub moved to dismiss 
the plaintiff ’s complaint, arguing that it “does not and 
indeed cannot state a claim for relief under [15 U.S.C. § ] 
1681c(g) because [Defendant] did not ‘print’ the [receipt] 
within any reasonable interpretation of the word.”13  

Th e court correctly noted that the term “print” is 
not defi ned in the statute.14 Th e court further stated 
that “the statute should be construed to give the 
term its ordinary meaning,”15 and that “[d]ictionary 
defi nitions are commonly consulted to ‘clarify’... ordinary 
meanings.”16  

With that, the court seemed poised to entertain 
the battle of competing defi nitions. Webster’s Th ird New 
Int’l Dictionary provides that “print” means “to make an 
impression in or upon.”17 But the court noted that, for 
example, the Merriam-Webster’s Collegiate Dictionary, 
10th ed., defi nes “print” as “to display on a surface (as 
a computer screen) for viewing.” It seemed like a fair 
fi ght until the court held that even the defi nition cited 
by Stubhub supports the plaintiff ’s position. Without 
any elaboration, it held that “Plaintiff ’s [Complaint] 
is consistent with the claim that Defendant ‘made an 
impression’ on Plaintiff ’s computer screen including 
credit or debit card information in violation of 15 U.S.C. 
§ 1681c(g).”18 Concluding that an email is suffi  cient to 
meet the print requirement, the motion to dismiss was 
denied.19

Interestingly, however, although the motion was 
denied and the court had made no fi nding that the statute 
was ambiguous on its face, the court went on, in dicta, 
to address the “intent of Congress” in enacting FACTA. 
Th e court stated, “had Congress desired [to exclude 
online transactions], they would have explicitly done so, 
as they did for ‘transactions in which the sole means of 
recording a credit card or debit card account number is 
by handwriting or by and imprint or copy of the card.... 
Failure to do so supports Plaintiff ’s interpretation of 
‘print’ as being facially reasonable.”20 But in MovieTickets.
com the same “language of the statute” analysis was 
considered—with a quite diff erent result.

MovieTickets.com. On February 13, 2008, Judge Gold 
of the United States District Court, Southern District 
of Florida, expressly declined to follow Stubhub and 1-
800-Flowers.com, “because neither considered the plain 
meaning of the word ‘printed,’ within the context of the 
entire § 1681c(g)....”21 On that basis, the court granted 
defendant MovieTicket.com’s motion to dismiss. 

In that decision, it noted that “[a]lthough the word 
‘print’ in § 1681c(g) is not defi ned in the statute, the 
meaning of ‘print’ in § 1681c(g) is crucial to this case.”22 
In attempting to determine the meaning of “print,” the 
court said that several canons of statutory construction 
guided its analysis of these issues.23 In applying the canons 
of statutory construction, the court stated: 

[C]ourts always begin the interpretation of a statute by 
looking at the plain language of the statute itself24.... Court’s 
‘read the statute using the normal meanings of its words,’ 
while considering the entire context of the statute25.... To 
this end, canons of construction are tools which assist 
courts in focusing on the context of the entire statute, as 
opposed to looking at one word in isolation26.... Applying 
these canons of statutory construction, I conclude that 
the plain meaning is evident from the language of the 
statute.27

To that end, the court held that, “[b]y emailing Plaintiff  an 
‘Order Confi rmation,’ Defendant has not printed a receipt 
under 1681c(g).”28 Th e court, in so holding, stated that 
“Plaintiff  does not allege that Defendant ever sent Plaintiff  
physical, paper copy of the emails at issue.”29 Here, the 
court also relied upon a dictionary defi nition of “print,” 
this time turning to Webster’s New World Dictionary, 2d 
College Ed.: 

1. to mark by pressing or stamping; make a print on or 
in   2. to press or stamp (a mark, letter, etc.) on or in a 
surface   3. to draw, trace, carve, or otherwise make a 
(a mark, letter, etc.) on a surface   4. to produce on the 
surface of (paper, etc.) the impression of ink type, plates, 
etc. by means of a  printing press....30

Th e court stated that based on these dictionary 
defi nitions of “print,” one draws the “common sense 
impression that a ‘printed’ item is something physical 
and tangible that can be impressed or marked upon, 
such as a printed paper.”31 Confi rming his common sense 
impression, Judge Gold stated that “[w]hen § 1681c(g) is 
looked at as a whole, it is clear that this subsection focuses 
on paper receipts electronically printed by a cash register 
or other machine and provided to consumers at the point 
of sale or transaction.”32

In contrast to Stubhub, where the court concluded 
that the statute was silent on excluding internet 
transactions from FACTA’s scope, the MovieTickets.com 
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court found silence to have a diff erent impact. “[T]he 
language of the statute only addresses printed receipts 
[meaning, according to this Court, physically printed 
on paper at the point of sale].... Congress included no 
language to specifi cally extend the statute’s restrictions to 
email transmissions, and such silence is controlling.”33 
Bose. In Ehrheart v. Bose Corporation, the United States 
District Court for the Western District of Pennsylvania 
wrestled with a diff erent issue. In Bose the issue was where 
(or when) the “point of the sale or transactions” lies in an 
internet FACTA case.34  

Th e facts were simple and undisputed. Th e plaintiff —
about one week after FACTA went into eff ect—telephoned 
the Bose Factory Store to purchase headphones with her 
credit card.35 Th e headphones were shipped and there 
was a receipt in the package, exactly as she would have 
received in the store, containing her credit card’s expiration 
date.36 Although Ehrheart did not experience identity theft 
or any other harm as a result of the receipt containing 
her credit card’s expiration date, she fi led suit against 
Bose—one of several she fi led against various defendants 
under FACTA—seeking statutory damages, and to certify 
a class of similarly situated individuals.37 

Bose argued that because the order was taken over 
the phone, Ehrheart was not provided an electronically 
printed receipt at “the point of the sale or transaction.”38 
Bose argued that the point of the sale or transaction 
“denotes a “precise location within a store.”39 Ehrheart 
responded that “the phrase [point of the sale] refers not 
to a place, but ‘to an event in time, i.e., when payment 
(or exchange) is being made with a merchant.’” 40 

Th e court, fi nding that this was a question of fi rst 
impression, denied the underlying motion, concluding 
that FACTA could apply even though the transaction 
took place over a phone, and not face-to-face. In reaching 
that conclusion, the court also commented not that there 
is not a point of sale (a physical location) because it is a 
telephonic transaction, but rather, that the point of sale 
is a “time or event”:

Th e Plaintiff  points out that although Congress has used 
the term “point of sale” to apply to a location, it has also 
used the phrase to identify a point in time. For example, 
Section 707(b)(5) of the National Oilheat Research 
Alliance Act of 2000, 42 U.S.C. § 6201, (repealed), 
addressed assessments on oil imported by the owner “after 
the point of sale”. See § 707(b)(5). She also cites case law 
in which the term “point of sale” was used to refer to a 
foreclosure sale in a bankruptcy proceeding. In re Lenton 
Brunson McGill, 78 B.R. 777, 779 (Bankr.D.S.C.1986). 
According to Ehrheart, logic requires the court to fi nd 
that the phrase “point of sale or transaction” is ... meant 

to refer to the sale or transaction itself, thereby excluding 
all other instances where a cardholder may, for legitimate 
reasons, request and be provided with a receipt bearing 
their [sic] credit/debit card information.”
* * *
Having carefully reviewed the parties’ submissions on this 
issue against the background of relevant law, the court 
is convinced that there is no defi nitive legal authority 
addressing the meaning to be assigned to the phrase “point 
of sale or transaction” as that phrase is used in FACTA. 
Th e words do not appear to have a fi xed meaning, but 
have been defi ned instead by the context in which they 
are used. Th e term has been applied to denote a time or 
an event, as opposed to a location.41

With these three cases the courts have begun to 
wrestle with the question of whether FACTA applies 
to internet transactions and, if so, how it applies. Th e 
decisions refl ect that the issue is far from settled. Th e vast 
diff erences between them raise yet another interesting 
question: if the courts cannot agree on whether FACTA 
applies to internet transactions, how can any retailer 
have acted willfully (knowingly or recklessly) in allegedly 
violating the statute?  

* Shawn J. Organ, a partner in the Columbus, Ohio offi  ce of the 
international law fi rm of Jones Day, is a trial lawyer who focuses 
his practice in the areas of complex litigation, such as class action 
defense work, including several FACTA cases.
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