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LEGAL ALcHEMY: THE GENERAL MINING LAW OF 1872 As PRIVATIZATION MODEL

By ANDREW P. MoRrRriss AND ROGER E. MEINERS*

Sometime soon you will pick up a major newspaper and
read that an environmental pressure group is denouncing
the Bush Administration for a massive “giveaway” of public
resources to a foreign mining company under the “outmoded”
General Mining Law of 1872." Such attacks on the “outdated,”
“tawdry,” “anachronistic,” “gargantuan fire breathing
dragon” of the Mining Law have become routine. Former
Clinton Interior Secretary Bruce Babbitt brought this critique
into the government, staging a dramatic signing of a “check”
for $10 billion when, as required by law, he signed over title to
land claimed by a Canadian mining company under the Min-
ing Law.

ELYs

It is true, as the critics claim, that under the Mining Law
anyone who discovers valuable mineral resources on much
(but not all) of the federally owned public land can obtain not
just the mineral rights but also a complete title to both the
surface and mineral rights. It is also true that obtaining this
title requires giving the government only a nominal payment.
The law does not “giveaway” public resources, however.
Instead, it transforms rock into gold (and other valuable min-
erals) — serving as a sort of legal philosopher’s stone. The
Mining Law does so because it provides an institutional so-
lution to the problems caused by public ownership of valu-
able resources. Because of the strengths of the Mining Law,
the United States has avoided many of the problems experi-
enced by other mineral-rich countries under a variety of alter-
native approaches. Far from an outdated relic of the 19th
century, as critics contend, the General Mining Law of 1872
represents a model for allocating publicly owned resources.

How the Law Works

In much of the world governments claim ownership of
mineral resources under all land, including privately held prop-
erty. In the United States, mineral resources under private
property are usually also owned privately. Mineral rights under
public land are usually owned by the same government that
owns the surface but those under most federal public lands
are available to be claimed under the Mining Law.

The Mining Law’s basic operation is quite simple (al-
though some specific features give rise to extraordinarily
complex legal questions). The fundamental principle is that
any one may claim eligible mineral resources located on eli-
gible public land by (a) discovering the existence of valuable
resources; (b) complying with minimal requirements to record
and prove the claim; and (c) paying a small fee. Once these
steps are accomplished, at the claimant’s option, the claimant
receives title to either the mineral resources alone or both the
mineral resources and the surface estate.

This might not be as significant if either the lands or
the minerals eligible to be claimed were defined narrowly.
They are not. Minerals are eligible to be claimed if they have
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not been specifically removed by other federal statutes (e.g.
oil, natural gas, and “common” minerals such as gravel).
Mobile resources such as oil and natural gas require coordi-
nated approaches to their recovery from common pools and
the law deals with them differently. “Common” minerals like
gravel are so common that including them would allow claims
of virtually all federal land. (That might be a good thing, but
it isn’t the aim of the Mining Law.) Federal lands are eligible
to be claimed if the lands were neither “acquired” nor with-
drawn by the federal government. Acquired lands are those
the federal government has purchased from the lands’ own-
ers (for a post office or national park, for example). With-
drawn lands are unpurchased lands dedicated to specific
uses (such as parks or military bases). These exceptions to
the general principle of allowing free access to publicly owned
mineral resources are quite sensible. Withdrawn lands are
largely those being used for other purposes and allowing
someone to claim them would disrupt the existing use. Ac-
quired lands were acquired for a purpose and allowing them
to be claimed would prevent the government from having
secure title to land needed for government buildings, parks,
and the like.

A Brief History of U.S. Mining Law

American mining law is radically different from mining
law in most of the rest of the world. How did this difference
arise? There were several, relatively small mineral rushes be-
fore 1849, but American mining law is the direct result of the
experience of the California Gold Rush. Gold was discovered
at Sutter’s Mill only a few days before the official transfer of
California (and much of the rest of Mexico’s northern terri-
tory) to the United States. Under Mexican law, based on the
European continental legal tradition, mineral deposits were
the property of the state. As a result, it was at least possible
that those rights would now belong to the United States,
since the U.S. had promised only to respect existing Mexican
titles in the transferred territory.

The discovery of gold dramatically changed Califor-
nia, however, and made an assertion of title to the mineral
resources by the U.S. federal government impossible. Three
things left the mineral resources of the new American terri-
tory in a legal limbo. First, the Gold Rush brought tens of
thousands of people in just a few years into what had been a
sparsely populated hinterland. These new residents were not
interested in legal theories of ownership; they wanted to get
rich quickly. Second, the rapid collapse of Mexican forces in
California meant the new territory was taken with only a small
American military force. The American commander in Califor-
nia refused to take responsibility for civil law enforcement
and, with the threat of desertion growing as word of the
riches awaiting in the hills spread, could do little with the
troops he had. Third, Congress was paralyzed over the sta-
tus of the new territories and the question of whether to
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allow slavery in them. As a result, Congress did nothing for
over a year to resolve the new territory’s legal status.

The immigrants to California did not wait for the politi-
cians in Washington, D.C. to settle the question of mineral
rights ownership and slavery. They simply moved to Califor-
nia and took possession of mineral resources. The miners
developed a customary legal system adequate to safeguard
their claims built around recognition of first possession, cre-
ation of a title register, and restrictions on tort-based crime.?
California’s budding political class did not wait either — they
organized a provisional state government and successfully
sought admission to the union as a state in 1850. This gave
mining interests positions in the Congress to head off any
attempts by the federal government to assert ownership of
mineral resources. By the time the federal government was
first able to address mining issues in the 1860s, there was
little choice but to recognize the customary practices of the
miners. Congress did just that in the 1866 Lode Law,’ the
1870 Placer Act,* and the General Mining Law of 1872.

Since 1872, the Mining Law has been attacked regu-
larly by those looking to increase the federal revenue by
substituting royalty schemes for the free access principle. In
particular, eastern interests have repeatedly attempted to re-
alize the potential revenue in selling mineral rights to transfer
that revenue to their own pockets. The Mining Law’s sur-
vival is due largely to the geographically concentrated na-
ture of the mining industry in the western states with large
amounts of federal land. As a result, western state senators,
regardless of party, have used Senate procedural rules to
repeatedly block attempts to require payment of royalties,
use of auctions, and other methods designed to produce
revenue for the federal government from hard rock mineral
resources under public land.

Is it a good thing that the Mining Law has not been
abolished? Environmental pressure groups and eastern state
senators and congressmen don’t think so. Particularly dur-
ing the Clinton Administration, the Mining Law was under
attack almost continuously by both outsiders and the Ad-
ministration itself. Secretary of the Interior Bruce Babbitt led
the charge, by staging public relations events like his sign-
ing of the “check” for $10 billion and by using administrative
means to obstruct the Mining Law.> He also appointed John
Leshy, one of the Mining Law’s most determined and articu-
late critics, to be the Solicitor General of the Interior Depart-
ment, where Leshy worked hard to undermine the law.® Crit-
ics are especially outraged that some of those who claim land
under the Mining Law then don’t actually mine. Instead, some
have opted to build ski resorts or houses. The critics seem to
have a good argument: why give away valuable resources
instead of selling them? The argument is less sound than it
first appears, however. Giving away mineral resources is pre-
cisely the right way to ensure that appropriate choices are
made about the use of these resources. Moreover, the Min-
ing Law provides a template for how to allocate other pub-
licly owned resources as well.
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Why Give Minerals Away?

Giving away mineral resources under the Mining Law
solves three important problems that plague governments of
countries with mineral resources around the world: it creates
incentives to locate minerals, to develop resources when it is
economically sensible to do so, and avoids corruption. The
alternatives (auctions, royalty schemes, licensing) are infe-
rior to the Mining Law with respect to each of these.

The most basic problem with respect to hard rock min-
eral resources is finding deposits to develop. Mining is long
past the days of the California Gold Rush, when miners liter-
ally picked gold nuggets up out of streams or hunched over
streams with a pan. Most mining operations today operate
on low grade ore that requires processing tons to recover
usable amounts of the mineral. Finding the deposits takes a
considerable investment in developing knowledge about the
characteristics of each area explored. It is not uncommon, for
example, for mining companies to spend up to a million dol-
lars locating and evaluating a potential claim. The title to the
mineral resources is thus not free for the mining company — it
is paid for by investment in knowledge that enables the min-
eral resource to be exploited.

Consider the alternative of auctioning mineral rights. If
the federal government does not determine the mineral con-
tent of the subsurface before the auction, the price of the
mineral rights to each parcel will reflect only the average
value of such rights. Some lucky auction participants will
purchase the rights to plots that ultimately have mineral re-
sources and receive a windfall over the price they paid. The
rest of the participants will have worthless mineral rights. If,
on the other hand, the federal government first spends the
money necessary to conduct a mineral survey of all its lands,
auction participants will bid more for valuable plots. The cost
of securing those higher bids is the cost of conducting sur-
veys on all the federal land and the foregone revenue from
the sites about which the surveys generated information that
there is not a substantial mineral deposit, which will surely
exceed the additional revenue. By rewarding investment in
knowledge, the Mining Law gives individuals an incentive to
discover valuable information — where mineral deposits exist
under eligible public land — at no cost to the government.

By rewarding those who discover information about
the value of public lands, the Mining Law “sells” the land for
the price of production of useful information rather than for
the price of a transfer payment to the government. As a re-
sult, those interested in acquiring mineral resources invest in
the production of useful knowledge — the location of valu-
able mineral deposits. Society gains knowledge; those who
produce the knowledge gain the right to exploit the minerals.
The trade is similar to that offered to those who discover
other forms of new, useful knowledge — we award patents to
inventors for the same reason that we grant mineral rights (a
right which we also describe with the legal term “patent”) to
those who discover them.

Once mineral rights have been privatized under the
Mining Law, the new owner has no obligation to actually
|
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develop the resource. Like the owner of any other form of
private property, mineral rights owners who acquired their
mineral rights under the Mining Law may sell their property,
make use of it, or do nothing with it. In a number of high
profile cases, the property owners have opted to do some-
thing other than mine the land and exercise mineral rights
they acquire under the Mining Law. For example, near the
Keystone, Colorado ski resort, the General Accounting Of-
fice found a 160 acre claim patented in 1983 for $2.50 per acre
(the statutory fee) and never mined was now worth $11,000
an acre.’

Criticism of such outcomes misses an essential point.
Private ownership of land is an effective means of ensuring
appropriate choices are made about land use because land
owners bear the costs and reap the rewards of their choices.
In the Keystone mining claim example, the best use of land
near a luxury ski resort is unlikely to be mining, unless the
mineral deposits are extraordinarily valuable. Armed with the
knowledge of the value of the mineral deposits underlying
the 160 acre parcel, the landowner made a tradeoff between
recreational and mining uses and chose the more valuable
use. What the critics of the Mining Law really object to is not
the failure to mine but the privatization of the land use deci-
sion. (The criticism is also a bit disingenuous as it seems
unlikely that those criticizing the landowner’s decision would
really be happier if he had opted to dig an open pit mine on
the site.)

The alternative to private land use decisions is contin-
ued federal management of the land in question (since all
land privatized under the Mining Law is federal land). The
record of federal land management agencies is hardly en-
couraging. Even with respect to “crown jewel” public lands
such as Yellowstone National Park, the federal government
has performed appallingly badly in managing the land.® With
respect to less well known lands, the federal record is as bad
or worse. The reason is simple: federal land managers and
their political bosses in Congress bear neither the costs nor
reap the rewards of the land management decisions they make.

The Mining Law’s simple rules and virtually automatic
privatization of land claimed has an important additional ben-
efit: avoiding corruption. In virtually every nation with sig-
nificant natural resources, where those resources are allo-
cated through a process that provides government officials
with discretion in choosing who will receive permission to
exploit the resources, corruption is rampant. Indeed, the prob-
lem is so pervasive that natural resource economics includes
a serious debate on whether or not the presence of signifi-
cant resources constitutes a “curse” rather than a blessing
for a nation.” The nondiscretionary nature of the Mining
Law provides an effective guarantee against corruption; there
is simply nothing to allocate, and so no reason to bribe an
official.

There is some evidence that 19th century legislators
deliberately chose to give away resources to avoid official
corruption. Long before the California Gold Rush, Congress
had tried using leases, sales, and other revenue generating
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methods to dispose of public lands. Giving resources away
was the innovation, not their sale, and the federal govern-
ment gave away a great deal of the public domain during the
19th century through the homestead laws, transfers to states,
and a variety of other laws including the General Mining Law.
The subsequent experience with discretionary disposal pro-
grams further supports the anti-corruption rationale. From
the Teapot Dome scandal of the 1920s, which arose out of the
oil leasing program, to the coal lease programs of the 1980s,
to the recent scandals involving the Bureau of Indian Affairs,
corruption issues have plagued such programs.

What About the Environment?

Many critics of the mining industry argue that the po-
tential for environmental problems requires restricting min-
ing, including replacing the Mining Law with licenses that
could incorporate environmental safeguards and more strin-
gent government oversight of mines. In particular, the critics
point to the possibility that long after a mine has closed,
environmental problems will appear. Since the mine owner
will have been long gone, they argue, the public will be left
with the cost of cleaning up the former mine site.

There is some appeal to this argument. Mines do pose
hazards after their closing. Water collects in the mine shafts
and pits, absorbs chemicals, and then finds its way out of the
mine site into rivers and aquifers. In some cases this process
takes decades and the responsible party is impossible to find
when the pollution is discovered.

In reality, however, mining is no different than many
other human activities. Pharmaceutical companies manufac-
ture medicines that may have long term adverse conse-
quences, which become known long after the manufacturer
is no longer in business. Manufacturers create products which
may have latent defects, discovered only after the respon-
sible parties are long gone from the scene. Farmers store a
variety of hazardous materials on their properties, from fuel
to pesticides, which may leak into soil and groundwater and
not be discovered until a new owner changes the land use
decades later. In short, we all engage in behavior with poten-
tial long term consequences which will remain unknown in-
definitely, yet we do not regulate much of this behavior. Should
mining be different?

Our answer is no. Critics of mining and the Mining Law
neglect two important points. First, mining is subject to the
general rules of tort, contract, and property law as well as to
the overall environmental laws (e.g. the Clean Water Act).
These legal rules already ban harm to the lives and property
of others. To justify additional regulatory measures, there
must be evidence of harms which these laws do not address.
Second, property ownership creates an incentive for the
owner of the land (and recall that the Mining Law allows
claimants to receive both the surface estate and the mineral
rights) to take into account the total value of the combined
surface and mineral rights. If mining operations reduces the
value of the surface estate, it takes money straight from the
pocket of the land owner. Just as other property owners do,
mine owners will therefore consider the impact of their opera-
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tions on the long term value of the property. Creating latent
hazards will reduce the value of the surface estate, since
potential buyers will be hesitant to accept property that has
not had sufficient remediation.

Will these points be sufficient to prevent every former
mine site from causing environmental harm in the future? We
don’t know. But would, for example, requiring a $100 million
bond for 30 years offer such protection? That’s also uncer-
tain — what if the bonding company goes bankrupt? What if
the damages turn out to be $200 million? Because we cannot
know the future, we cannot buy ourselves absolute security
from potential future harms.

Conclusion

The principle of free access to mineral resources on
public lands, as embodied in the General Mining Law of 1872,
has survived for over 130 years despite regular assaults from
rent-seekers and interest groups. It has survived because it
solves three key problems in the transformation of rock into
gold. First, it creates appropriate incentives to motivate indi-
viduals to undertake the very expensive and risky business
of finding valuable mineral deposits at no cost to the public.
Second, once those individuals have found the minerals, it
gives them the incentive to make appropriate decisions about
whether or not to extract the minerals, weighing the alterna-
tive land uses against mining. Finally, by eliminating govern-
ment discretion, it dramatically reduces the potential for gov-
ernment corruption.

This alchemy can be done elsewhere as well. The po-
tential for great wealth exists throughout our society, with
undiscovered “gold” just waiting for entrepreneurs to un-
cover it. Electromagnetic spectrum frequencies, for example,
are capable of multiple uses. Allocating such goods through
auctions bleeds the winners of the capital they need to de-
velop the resource; allocating them to those who identify a
means of exploiting the resource would focus that capital on
productive activities. Deciding among competing uses of
valuable resources, whether it is land outside a ski resort or
radio frequencies, is a task to which government is ill-suited,
as bureaucrats neither receive the rewards of good choices
nor bear the costs of bad ones. Privatizing resources puts
them in the hands of those who win or lose depending on
their choices, creating powerful incentives to make those
choices well. Corruption is an endemic problem in govern-
ment as the endless, and expensive to administer, ethics laws,
campaign finance reforms, and other efforts to stem it attest.
Removing discretion from government activities, and making
more of government’s responsibilities turn on self-initiated
action by citizens, is an effective means of eliminating cor-
ruption before it appears. Like Harry Potter, who unexpect-
edly finds the philosopher’s stone in his pocket at the end of
the second book, we have the institution needed to turn all
sorts of things to gold at our fingertips. We need only use it.
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