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Indiana Supreme Court Upholds Constitutionality of Vouchers for
K-12 Education

of the Indiana Supreme Court delivered a clear and

decisive opinion supporting the constitutionality of
vouchers for K-12 education. On March 26, 2013, the
Court ruled that the constitutional prohibition against
using public funds to benefit religious institutions does
not apply when public funds are used by parents for
primary or secondary education provided by a religious
institution.

I nalandmark 5-0 decision, Chief Justice Brent Dickson

I. EpucarioNn REFORM IN INDIANA

Indiana has a long history of education reform. In
1987, the Indiana legislature passed the most “sweeping
educational overhaul” in the country.! Gov. Bob Orr’s
education agenda, the A+ Plan, included such bold
reforms as financial rewards for most improved schools
and penalties for schools promoting students who failed
to meet new, strictly defined levels of achievement.

A voucher plan was not included in A+ Plan. This
was probably because the authors feared a constitutional
challenge.

Vouchers allow parents to choose where to spend
money the state has allocated for their children’s
education; tuition funding may be used at a school of
the parents’ choice, including private religious schools.
Private school choice was first envisioned by Nobel
laureate economist Milton Friedman in 1955.> Whereas
government may fund education, Friedman argued it is
unwise for government to maintain a monopoly position
in providing educational services. Dr Friedman believed
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that a public education monopoly would follow the
path of all monopolies, offering an increasingly inferior
product for an increasingly greater cost.

Indiana’s attempts to adopt private school choice
in years following the A+ Plan failed. As a result, in
1991, a local businessman and philanthropist, J. Patrick
Rooney, created the nation’s first privately funded
scholarship program.’ Determined to serve the needs of
poor children living in the inner city of Indianapolis who
were assigned to chronically failing public schools, Mr.
Rooney’s Choice Charitable Trust Scholarship program
drew a strong demand for the scholarships.

Yet legislators remained unconvinced that such
a program funded by the state could withstand a
constitutional challenge. Then in 2002, the United States
Supreme Court ruled in Zelman v. Simmons-Harris that
publicly funded vouchers for K-12 education did not
offend the United States Constitution because the choice
of a voucher was voluntary and the parent, not the state,
made the decision to choose a sectarian or non-sectarian
school.*

Emboldened by the Zelman decision, Indiana
legislators renewed their interest in creating publicly
funded vouchers for K-12 education, passing the Choice
Scholarship Program.’ Called “the nation’s broadest
private school voucher system,” Indiana once again
enacted the most sweeping education reform in the
country.®




II. ConsTtrTUTIONAL CHALLENGE

Perhaps recognizing that a challenge to vouchers in
federal court could fail after Zelman, on July 1, 2011,
Indiana State Teachers Association leaders, teachers,
and parents filed suit in state court seeking declaratory
and injunctive relief from Indianas private school
voucher system, in Meredith v. Daniels.” The court also
granted intervenor status to two parents expecting to
use vouchers to pay in part for their children’s tuition at
private schools in Indiana.

Plaintiffs argued three points under the Indiana
Constitution: 1) that Article 8, Section 1 restricts the
General Assembly from adopting any educational system
other than a “general and uniform system of Common
Schools” and that private schools are not part of a
“uniform system”;® 2) that Article 1, Section 4 restricts
the General Assembly from allowing vouchers paid
with public funds to be used at religious institutions
where children will be trained in religious beliefs, thus
compelling support from citizens to “attend, erect,
or support any place of worship, or to maintain any
ministry” against their consent;’ and 3) that Article 1,
Section 6 restricts the General Assembly from allowing

money “drawn from the state treasury, to be used for the

benefit of any religious or theological institution.”"

II1. TriaL aAND SurREME CoURrT DECISIONS

On January 13, 2012, Judge Michael Keele of the
Marion Superior Court granted defendant-intervenors’
motion for summary judgment and denied plaintiff’s
motion for summary judgment.' Appellant’s verified
joint motion to transfer appeal to the Indiana Supreme
Court was granted March 16, 2012. The case then
proceeded as if it were originally brought before Indiana’s
Supreme Court.

The Indiana Supreme Court affirmed Judge Keele’s
lower court decision.'? Both the trial court and Supreme
Court relied on historical documentation of the 1851
revision of the Indiana Constitution.

A. Article 8, Section 1

In 1851, during the Constitutional Convention,
an amendment to prohibit public funding of schools
other than district or township schools was defeated;
the trial court noted that Indiana’s practice of funding
private schools, including those offering religious
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Pennsylvania Supreme Court Permits Waivers for Future

Negligence by Third Parties

n April 25, 2013, in Bowman v. Sunoco, a
Odivided Pennsylvania Supreme Court held
that Pennsylvania public policy does not
prohibit waivers of liability for future negligence by

a non-contracting party.! The implications of this
decision are significant.

I. BACKGROUND

The plaintiff worked as a private security guard
with Allied Barton Security Services. As a condition of
her employment, she signed a “Workers’ Compensation
Disclaimer.” 'This “disclaimer” purported to waive
plaintiff’s right to sue any of Allied’s clients for damages
related to injuries that were covered under the state’s
Workers’” Compensation Act.” Subsequently, while
guarding one of Sunoco’s refineries, plaintiff slipped on
snow or ice and was injured. After collecting workers’
compensation benefits, she proceeded to sue Sunoco
for negligence, asserting that its negligent failure to
clear the ice in an obscure location was the proximate
cause of her injury.

During discovery, Sunoco learned of the Workers’
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Compensation Disclaimer, and invoked it in its
motion for summary judgment. Plaintiff responded
that the waiver contained in the disclaimer violated
Pennsylvania’s public policy, particularly as clearly
embodied in the first sentence of section §204(a)
of the Pennsylvania Workers’ Compensation Act,
which reads: “No agreement, composition, or release
of damages made before the date of any injury shall
be valid or shall bar a claim for damages resulting
therefrom; and any such agreement is declared to be
against the public policy of this Commonwealth.”
Finding that the disclaimer did not violate
public policy as articulated in §204(a), the trial court
granted Sunoco’s motion and dismissed plaintiff’s
suit.* On appeal, the Superior Court affirmed, ruling
that plaintiff waived only her right to sue third-party
customers for damages that were covered under
workers’ compensation. While she waived those rights,
she still retained the right to receive damages through
Workers’ Compensation, the protection of which is a
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instruction, was left intact. Simply put, when there was
an opportunity to specifically prohibit the funding of
private and religious schools, the authors of Indiana’s
1851 constitution passed.

The Supreme Court, relying on Bonner ex rel Bonner
v. Daniels, interpreted Article 8, Section 1, to impose
a duty to encourage educational improvement and
to establish a system of common schools.”® The court
reasoned that the word, “and” between the two phases
was deliberate and was intended to express two duties.

Giving weight to the fact that citizens voted to ratify
the constitutional language currently in dispute, which
remains unaltered since the affirmative vote for the
constitution in 1851, Chief Justice Dickson determined
that the General Assembly has not one but two duties
regarding education: 1) to provide a “general and
uniform system” of tuition-free common schools open
to all, and 2) to “encourage, by all suitable means, moral,
intellectual, scientific, and agricultural improvement.”"

Furthermore, the court stated that the phrase, “by
all suitable means” could mean only that the General
Assembly had broad discretion, within the constitution,
to determine policy for encouraging educational
improvement.

Both the trial court and Supreme Court were not
persuaded that the school voucher program infringed
upon the constitutional duty to maintain tuition-free
public schools open to all. The Supreme Court found
that the school voucher program does not conflict with
or alter the system of public schools, and because it
falls under the constitutional duty to “encourage, by
all suitable means, moral, intellectual, scientific, and
agricultural improvement,” it also does not fall under
the directive to be uniform, common, open to all, or
tuition-free.

B. Article 1, Section 4

Prohibition against compelled support of religious
institutions was considered in 1851 to apply to support
of houses of worship, and more specifically, to prohibit
direct taxation of individuals for the purpose of a sectarian
objective. The trial court noted that under Indiana’s

voucher plan, general tax revenues were used to fund the
education of children through direct aid to families who
would choose a school. The families, not the state, would
voluntarily choose a school, which could be secular or
sectarian; it would be impossible for the state to advance
a sectarian objective because the family, not the state,
would choose.

The Supreme Court, noting that there is very
little discussion of Article, 1 Section 4 in historical
documents, interpreted this section using the text as
its primary source for guidance. Comparing Sections
4 and 6 of Article 1, the court distinguished the two;
Section 4 prohibits the state from compelling individuals
to support a place of worship or ministry and Section
6 limits government taxing and spending for certain
purposes. The court furthermore considered the terms
“worship” and “ministry” to be related specifically to
“ecclesiastical function” and, as such, Section 4 acts to
preserve religious liberty.”” The court did not support
plaintiff’s expansive view of Section 4.

C. Article 1, Section 6

Finally, plaintiff argued that vouchers convey
an unconstitutional benefit to religious institutions.
To this point, the court relied on its prior decision in
Embry v. O’'Bannon.'*In Embry, the court upheld a “duel
enrollment” program, which allowed private religious
school students to also enroll in public schools for certain
services. Whereas this allegedly conveyed a financial
benefit to the private schools, any such benefits were
ruled by the court to be incidental to the state’s larger
mission of providing educational services to children.
Furthermore, again citing that selecting a school is a
private, individual choice under Indiana’s school voucher
plan, the court distinguished Indianas constitutional
provision from other state constitutions that have more
restrictive language.

The court was furthermore persuaded that
the benefits language of Article 1, Section 6, if
unconstitutional under plaintiffs theory, would also
“cast doubt” on the constitutionality of long-standing
state programs using taxpayer funds for college tuition."”
Under numerous programs, including the Frank
O’Bannon Grant Program and the Twenty-First Century
Scholars Program, students are awarded scholarships,
which might otherwise be named “vouchers,” to attend
public or private religious colleges.

The Supreme Court scoffed at the idea that religious
or theological institutions could receive no benefit
whatsoever from government, citing police protection,




streets, sidewalks and other examples. Whereas a religious
institution may receive substantial benefits, these benefits
are more properly attributable to the public rather than
the religious institution. The public is protected by the
police, and uses the streets and sidewalks to get to their
chosen religious institution. The court determined that
benefits to the religious institution are “ancillary and
indirect.”!®

Creating a new test for determining whether
government expenditures violate Article 1, Section 6,
the court stated:

We hold today that the proper test for examining

whether a government expenditure violates
Article 1, Section 6, is not whether a religious or
theological institution substantially benefits from
the expenditure, but whether the expenditure

directly benefits such an institution.”

In creating this test, the Supreme Court also
clarified the language in Embry. The term, “substantial
benefits” used in Embry was not intended to establish a
line to divide what is too much or too little state benefit
to a religious institution; it was not meant to create a
constitutional line of demarcation.

The Supreme Court held the following regarding
Article 1, Section 6:

First, the voucher program expenditures do not
directly benefit religious schools but rather directly
benefit lower-income families with school-children
by providing an opportunity for such children to
attend non-public schools if desired. Second, the
prohibition against government expenditures to
benefit religious or theological institutions does
not apply to institutions and programs providing
primary and secondary education.?

IV. Twist oF Fare

The 2011 November elections delivered two new
defendants: Mike Pence succeeded term-limited Mitch
Daniels as governor, and Dr. Tony Bennett was defeated
for re-election as Superintendent of Public Instruction.
In an ironic twist of fate, Dr. Bennett was defeated by a
plaintiff in this case, Glenda Ritz. Mrs. Ritz could not
be both plaintiff and defendant, pursuant to Indiana
Appellate Rule 17(C)(1):“When a public officer who
is sued in an official capacity dies, resigns or otherwise
no longer holds public office, the officer’s successor is
automatically substituted as a party.”

*Leslie Hiner is a vice president at the Friedman Foundation for

Educational Choice. She has been a member of the Indiana State
Bar since 1985 and is a former president of the Federalist Society
Indianapolis Lawyers Chapter.
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