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REeLIGIOUS LIBERTIES

MONUMENTALLY SPEAKING: Pleasant Grove City v. Summum

By Kimberlee Wood Colby*

n a case brought by a quirky religion against a small city

council, Pleasant Grove City, et al., v. Summum, a corporate

sole and church, No. 07-665,' the Supreme Court grapples
with the critical distinction between private speech and govern-
ment speech, a demarcation necessary to the proper application
of both the Free Speech Clause? and Establishment Clause®
that currently perplexes the lower courts.* The case arose when
the city council of Pleasant Grove, Utah, refused to allow
Summum, a religious group, to erect a monument featuring
its principles, or “Seven Aphorisms,” in a public park next to
a Ten Commandments monument installed in 1971 by the
Fraternal Order of Eagles.

The Ten Commandments monument is largely a red her-
ring;: the case raises a free speech rather than a religious liberty
issue. The specific question before the Court is whether the Free
Speech Clause requires the city to allow any private group to
place its individual monument in a city park alongside other
permanent monuments. The case does not involve a federal
Establishment Clause challenge to the city’s display of the Ten
Commandments monument or a Free Exercise Clause challenge
to the city’s denial of Summum’s request for access.’

At oral argument on November 12, 2008, the Court
wrestled with three key themes: 1) if monuments in public
parks are government speech, and the limits to be placed, if any,
on the ability of government to speak in viewpoint discrimina-
tory ways; 2) the implications for future Establishment Clause
doctrine of ruling that a Ten Commandments monument is
government speech; and 3) the shortcomings of the Court’s
current public forum analysis for determining access of private
speakers to public spaces.

The city’s victory seems a near certainty. The question is
whether the Court reaches that result by further defining the
nascent government speech doctrine or on the narrow ground
that selection of monuments simply falls outside forum analy-
sis or through a broad restructuring of public forum analysis.
Interestingly, because the decision could have far-reaching con-
sequences for private speakers, many conservative organizations
in their briefs amici curiae cautioned the Court that any decision
should be written to prevent antagonistic government officials
from designating all expression on public property as “govern-
ment speech” in order to exclude citizens from expressing their
religious or conservative viewpoints in public spaces.

I. Factual Background

A. Summum’s Mission
According to Summum’s website, “‘summum’ means ‘the
sum total of all creation® and has as its mission “[t]o help you
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liberate and emancipate you from yourself and turn you into
an Overcomer.”” Claude Rex Nowell King® founded Summum
around 1975 in Utah, after having a series of encounters “with
Beings not of this planet” who “opened [his] awareness to the
Principles.” Summum teaches that its basic principles, the
Seven Aphorisms, were given to Moses before he received the
Ten Commandments; however, Moses decided the Israelites
were not yet ready for the Aphorisms and substituted the Ten
Commandments.'

Since its founding, Summum has endeavored to have its
Seven Aphorisms monument erected next to Ten Command-
ments monuments on courthouse lawns and in public parks
in several Utah cities.!" The Tenth Circuit’s decision to require
Pleasant Grove to erect the Summum monument can best be
understood in the context of several earlier cases and two Su-
preme Court cases involving displays in parks, which are:

* 1973: The Tenth Circuit holds the Ten Commandments
monument erected by the Fraternal Order of Eagles near the
entrance to the Salt Lake County courthouse does not violate
the Establishment Clause."

* 1995: In Capitol Square Review and Advisory Board v.
Pinette,”® the Supreme Court holds that Ohio must allow
the Ku Klux Klan to erect a temporary, unattended display
of a religious symbol, a cross, on statehouse grounds on an
equal access basis with other community groups allowed to
erect temporary, unattended displays.

* 1997: When Summum sues to erect its “Seven Apho-
risms” monument next to the Salt Lake County Ten Com-
mandments monument, the Tenth Circuit holds that both
monuments are private religious speech protected by the
First Amendment.'*

*2002: When Summum sues Ogden, Utah, either to remove
a Ten Commandments monument on municipal grounds
or to allow Summum to install its monument,” the Tenth
Circuit rejects the city’s claim that the Ten Commandments
monument is government speech rather than the Eagles
private speech.!

* 2005: In Van Orden v. Perry," the Supreme Court holds
that the Establishment Clause is not violated by a Ten Com-
mandments monument donated by the Eagles 40 years carlier
and installed on Texas state capitol grounds.

* 2007: The Tenth Circuit keeps alive Summum’s lawsuit
against Duchesne, Utah, challenging the city’s refusal to
transfer a small plot of parkland to Summum after the city
transferred to a private party a similar plot of parkland upon
which a Ten Commandments monument stands. '8

B. Summum Sues Pleasant Grove
In 2003, the Pleasant Grove city council refused to allow
Summum to place its monument in a public park next to a
Ten Commandments monument erected by the Eagles.' The
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Society of Separationists had separately sued Pleasant Grove to
compel removal of the Ten Commandments monument as a
violation of the Establishment Clause.?

Donated by the Eagles in 1971, the Ten Commandments
monument is but one of fifteen permanent displays in Pleasant
Grove’s Pioneer Park. Eleven privately donated displays include:
a millstone from the town’s first flour mill, a stone from the first
Mormon Temple in Nauvoo, Illinois, a wishing well, an historic
winter sheepfold, the town’s first granary and first fire station,
park benches, a tree and plaque in memory of a citizen, and a
brick monument commemorating September 11, 2001.?' The
park also contains the town’s first city hall, the oldest extant
Utah school building, a log cabin, and a rose garden planted
to honor two residents.?

Pleasant Grove denied Summum’s request on the ground
that permanent displays in Pioneer Park were limited to items
which “directly relate to the history of Pleasant Grove” or are
“donated by groups with long-standing ties to the Pleasant
Grove community.”* Pleasant Grove subsequently adopted a
written policy thatan “item must directly relate to the history of
Pleasant Grove and have historical relevance to the community.”
An item must be “donated by an established Pleasant Grove civic
organization with strong ties to the community or... a historical
connection with Pleasant Grove City.”** Importantly, in seeking
injunctive relief under the federal Free Speech Clause to erect
its monument in Pioneer Park,” Summum stipulated that its
monument did not meet either criterion of the policy.?

C. The lenth Circuit Orders Installation of Summum’s
Monument

The Tenth Circuit reversed the district court’s denial of a
preliminary injunction and entered injunctive relief.?” The court
rejected both the city’s argument that it had not created a public
speech forum that triggered access for the Summum monument
and the city’s alternative suggestion that the monument was
governmental speech, for which the city cited the Supreme
Court’s application of Establishment Clause analysis to a vir-
tually identical Eagles’ monument in Van Orden.?® Reiterating
its earlier rulings,” the Tenth Circuit ruled that the Ten Com-
mandments monument was the Eagles” private speech. Relying
on Pinette,* the Tenth Circuit rejected the city’s reliance on Van
Orden to characterize the monument as governmental speech
because “the Establishment Clause prohibits governmental ezn-
dorsement of religion, which can occur in the absence of direct
governmental speech.”® The Tenth Circuit also distinguished
cases in which “the Supreme Court chose not to apply forum
principles in certain contexts in which the government has
discretion to make content-based judgments in selecting what
private speech it makes available to the public.”*

Instead, the Tenth Circuit determined that Pioneer Park
was a traditional public forum, defining “the relevant forum” as
the “permanent monuments in the city park.”* Strict scrutiny
applied because the city “exclude[d] monuments on the basis of
subject matter [historical relevance] and the speaker’s identity
[organization with ties to community].”** Because the city had
not “offer[ed] any reason why” its “interest in promoting its his-
tory” was compelling, Summum had demonstrated a substantial
likelihood of success on the merits.* The court left open the
question whether the city’s policy was a “post hoc facade for
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content-based discrimination.”*® In balancing the harms to the
parties, the court dismissed as “speculative” the city’s “conten-
tion that an injunction... will prompt an endless number of
applications for permanent displays in the park.”?

D. Dissents from Rehearing Draw the Battle Lines

The Tenth Circuit evenly split on its denial of rehearing
en banc with three opinions that foreshadowed the argu-
ments presented to the Supreme Court.*® In a dissent joined
by Judge Gorsuch, Judge McConnell hammered the panel’s
decision “that managers of city parks may not make reason-
able, content-based judgments regarding whether to allow the
erection of privately-donated monuments in their parks.”
He emphasized the ruling’s ramifications: “Every park in the
country that has accepted a VFW memorial is now a public
forum for the erection of permanent fixed monuments; they
must either remove the war memorials or brace themselves for
an influx of clutter.”* Nor could “[a] city that accepted the
donation of a statue honoring a local hero” refuse “to allow a
local religious society to erect a Ten Commandments monu-
ment—or for that matter, a cross, a nativity scene, a statue of
Zeus, or a Confederate flag.”*!

Instead, Judge McConnell reasoned “that any messages
conveyed by the monument” are “government speech” because
Pleasant Grove “owned the monuments, maintained them, and
had full control over them”® and “could have removed them,
destroyed them, modified them, remade them, or ... sold
them.”* By accepting donation of the monuments and dis-
playing them on its property, the city “embraced the message|]
as [its] own.”® Judge McConnell noted that in Van Orden,*
“[wlithout dissent on this point, the Court unhesitatingly
concluded the [Ten Commandments] monument was a state
display, and applied Establishment Clause doctrines applicable
to government speech.”¥ If the monument is government
speech, the government ““may make content-based choices™
and “adopt whatever message it chooses—subject, of course,
to other constitutional constraints, such as those embodied in
the Establishment Clause.”*®

In a separate dissent, Judge Lucero also denounced the
panel’s decision as “forc[ing] cities to choose between banning
monuments entirely, or engaging in costly litigation where the
constitutional deck is stacked against them.”® He disagreed,
however, with Judge McConnell’s premise that the monument
was government speech, because “private parties conceived the
message and design of the monuments without any government
input.” Stressing that a monument is “permanent” rather than
“transitory” speech,’! Judge Lucero discerned a “limited” rather
than “traditional” public forum, in which the city “may make
content-based determinations about what monuments to al-
low... but may not discriminate as to viewpoint.”* He noted
“some indications that the cities engaged in impermissible
viewpoint discrimination by denying Summum access.”*

In response to the dissents, Judge Tacha denied that the
panel opinion opened the “floodgates to any and all private
speech” and protested that there was no distinction “between
transitory and permanent expression for purposes of forum
analysis.””> Warning against “an unprecedented, and dangerous,
extension of the government speech doctrine,”® Judge Tacha
feared that characterizing monuments as government speech
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“would allow the government to discriminate among private
speakers in a public forum by claiming a preferred message as
its own,” effectively “remov[ing] the government’s regulation
of permanent non-religious speech from all First Amendment

scrutiny.””’

I1. The Supreme Court Weighs Government Speech, the
Establishment Clause, and Forum Analysis

Judging from the tenor of oral argument (admittedly a
hazardous business), the Supreme Court seems likely to reverse.
Quite simply, the Court is unlikely to require a government
that honors a war hero, or a particular war’s fallen fighters, to
permit a private party to erect a monument assailing the war
hero’s honor, or the justness of the war.”® Similarly, when the
government commemorates the victims of the September 11%
attacks, it need not countenance a private party’s memorial
for the Al-Qaeda terrorists in the same park. The federal gov-
ernment may erect a statue of General Grant in front of the
Capitol without similarly honoring General Lee.” To promote
tourism or civic pride, a city may invite private organizations
to decorate statuary animals for installation in public locations,
without accepting an animal rights group’s statue portraying a
mistreated circus animal.®’

While the result seems fairly straightforward, the path
by which the Court will reach its result is less clear. The Court
is sorting through the amorphous boundaries of current gov-
ernment speech doctrine, the implications of finding a Ten
Commandments monument to be government speech for
future Establishment Clause litigation, and the shortcomings of
current forum analysis for regulating placement of monuments
from private donors in public parks.

A. Government or Private Speech?

The parties’ briefing focused on whether government’s
placement of a monument from a private donor on govern-
ment property constitutes private speech or government speech.
Drawing on Judge McConnell’s dissent, Pleasant Grove and
the United States,®'as amicus, both urged the Court to hold
that the selection of monuments for placement in public parks
constitutes government speech.

The Court’s nascent government speech doctrine® rec-
ognizes the obvious: governments throughout history have
engaged in their own speech in order to advance specific social,
economic, and political agendas. Equally as obvious, private
individuals are necessarily involved in government speech—
both in determining what government will say and serving as
government’s actual mouthpieces. Government cannot speak
without human agents.

Denomination of speech as either private or government
speech is crucial for at least two reasons. First, it determines
whether the government may restrict speech based upon con-
tent or viewpoint without violating the Free Speech Clause.
Under public forum analysis, government may almost never
limit access for private speakers to public property on the basis
of viewpoint, and often may not limit access on the basis of
content.” When the government is the speaker, however, it
presumably may limit its speech on the basis of both content
and viewpoint.* Therefore, if the selection of monuments is
government speech, the city’s denial of access is permissible
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even if the decision is based on the content or viewpoint of the
Summum monument.

Second, the determination that speech is private or
government is critical to the proper application of both the
Establishment and Free Speech Clauses when a religious speaker
seeks access to public facilities. As the Court has repeatedly ex-
plained, “there is a crucial difference between government speech
endorsing religion, which the Establishment Clause forbids, and
private speech endorsing religion, which the Free Speech and
Free Exercise Clauses protect.”® In upholding the right of access
for private religious speakers to government property, the Court
often has rejected the government’s claim that the Establishment
Clause would be violated by equal access for religious speakers
because students or the general public might mistakenly view
the religious speech as endorsed by the government.®

In order to avoid the difficulty of categorizing speech as
private or government, at oral argument, Justice Souter sug-
gested that the Court recognize a hybrid category of mixed
private and government speech,” as at least one amicus curiae
brief urged.®® A “mixed speech” category, however, would further
complicate public forum analysis, which already suffers from
ill-defined categories that even federal judges find head-split-
tingly difficult to apply.”” Indeed, current forum analysis is
so malleable that government officials sometimes attempt to
manipulate their forum policies in order to exercise unbridled
discretion in their grants or denials of access depending on a
speaker’s viewpoint.”’

1. When and How Private Speech
Becomes Government Speech

At oral argument, the primary battlefield was the defini-
tion of when and how a privately donated monument becomes
government speech. The Ten Commandments monument in
Pioneer Park bears an inscription indicating it was donated by
a private party, the Eagles, who also chose its message. Obvi-
ously, if the city had commissioned all the objects on display in
its park and had dictated the message conveyed by each object,
the objects would constitute government speech.

Like most governments, however, over several decades, the
city accepted display objects from a variety of private individuals
and organizations. That a display object has transmuted from
private into government speech seems to follow from the fact
that the city effectively owns, controls, and maintains the dis-
play.” To decide that an object donated by a private organization
could never become government speech would mean thata city
could never accept a private donation without opening its park
to all other displays offered by any private organization. Thus,
a city would have to turn down a generous collector’s offer of
a Rodin sculpture for fear of having to accept an egotistical
citizen’s sculpture of himself.

Summum itself conceded that privately donated displays,
including a Ten Commandments monument, could be con-
verted into government speech, but only if the government dem-
onstrated it had “adopted” the speech by a formal resolution,
a sign next to the monument indicating it reflected the city’s
views, or a formal designation as a government monument.’
In order to finesse the dramatic national impact of its argu-
ment, Summum maintained that most monuments’ messages
already were government speech (either initially commissioned
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or subsequently adopted by a government’®) but contended
that Pleasant Grove had failed to take the steps necessary to
adopt the Eagles’ Ten Commandments monument as its own.”
Summum’s adoption argument encountered heavy skepticism
from several Justices, including Justice Souter who suggested
the requirement might be “almost a silly exercise in formality””
in light of the fact that the city permitted the monument to be

installed and then maintained it for many years.

2. The Risks for Conservative Speakers of an Expansive
Government Speech Doctrine

Pleasant Grove and the United States argued that govern-
ment speech does not necessarily equate with the actual message
inscribed on the monument but instead is the process of selecting
the object for display.’® That is, the government need not agree
with an object’s superficial message in order to consider the ob-
ject worthy of display. New York City probably does not concur
with John Lennon’s wish for “no countries” in his “Imagine”
lyrics, even though the city commemorates the song with a
memorial plaque embedded in Central Park. Similarly, a city
could display the Ten Commandments as recognition of the
city’s cultural heritage without adopting its religious injunctions
as the government’s own message.

Summum urged that if “selection” alone were enough to
convert private speech into government speech, the govern-
ment could circumvent basic equal access doctrine and engage
in content and viewpoint discrimination against, and even
among, religious speakers.”” Government could use the gov-
ernment speech doctrine to “shield itself from the prohibition
on content- and viewpoint-discrimination simply by taking
title to expressive items before granting preferential access to a
forum.””® For example, “[a] school could.. . ‘select’ secular speak-
ers for preferential access to its facilities and exclude religious
speech, on the theory that it had thereby adopted the message
of the secular speakers as its own and immunized itself from
Free Speech Clause review.””

If unchecked, the government speech doctrine could suck
the already thin oxygen out of public forum protection of reli-
gious and conservative speech. While the “government speech
by selection” argument works well in the context of selection
of monuments for display in parks, government must not be
allowed to transform a genuine expressive forum—whether
traditional public forum, designated public forum, or nonpublic
forum—into a free speech “dead zone” simply by invoking the
government speech doctrine.

According to several amici, including the Boy Scouts, vet-
erans groups, and conservative religious advocacy groups, gov-
ernment censorship could readily be rehabilitated as government
speech, through “selection” or “adoption” of preferred private
speech, to the exclusion of unpopular conservative or religious
speakers. For example, the American Legion and other veterans
groups warned that “[a]bsent clear limitations and guidelines,
this case could be misused to permit government co-opting of
private speech as government speech in order to rob truly private
speech of its protection.”® Similarly, the Boy Scouts reminded
the Court that, despite the Court’s upholding the Scouts’ right
to exclude homosexual individuals from Scout leadership,®" the
Scouts have been subject to numerous “attacks by persons who
seek to exclude Boy Scouts from participation in government
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programs and attacks from government entities themselves.”®?

As the Scouts further noted, government officials “have been
excluding religious and other groups from access to facilities
and programs on account of their religious or moral values and
their efforts to maintain their distinctive identities.”®

Many government officials are biased against religious
or conservative speakers. As Supreme Court precedents dem-
onstrate,* religious speech has been particularly vulnerable
to government attempts to gerrymander a forum by claiming
that all speech in the forum is government speech or (at a
minimum) government-sponsored speech.® In its amicus brief,
the Alliance Defense Fund urged the Court specifically to note
that “gerrymandering to exclude private religious expression is
unlawful.”*¢ Too often in the past, government officials seek-
ing to exclude religious speakers have claimed that all speech
in a forum was sponsored by the government, endorsed by the
government, or otherwise attributable to the government, so
that the religious speakers must—or, ata minimum, could—be
excluded without violating the Free Speech Clause.’” Allow-
ing the government to exclude all religious speech simply by
claiming it was adopting as its own all speech on a particular
piece of government property would seriously jeopardize the
hard-fought protection gained by private religious speakers in
the face of secularists’ assaults on religious speech in the public
square over the past three decades.

In particular, school officials frequently exclude religious
speakers from a speech forum by claiming all speech in the
forum is government-sponsored speech. For example, a New
Jersey school district allowed all community groups to send
informational fliers home to parents via students’ backpacks
but refused to allow a religious community group to do the
same, primarily on Establishment Clause grounds, but also
on the grounds that the fliers were school-sponsored speech.
Then-Judge Alito found that the community groups’ fliers were
private speech rather than “[s]chool- or government-sponsored
speech” because the school district was not trying “to convey its
own message but simply assisting community organizations.”*®
The Supreme Court itself has disapproved of school districts’
attempts to circumvent equal access for religious scudent groups
by claiming that all student groups were school-sponsored and,
therefore, a religious student group could be excluded because
“obviously” a school could not sponsor its speech.*’

Furthermore, the Becket Fund for Religious Liberty ex-
plained that some permanent speech on government property
may be private rather than government speech. Governments
often raise funds for schools, stadiums, zoos, or parks by invit-
ing private citizens to purchase bricks or tiles inscribed with
the purchasers’ own messages for permanent installation on
government property. Predictably, some government officials
have insisted that the Establishment Clause requires exclusion of
private citizens’ religious messages.” For example, the Chicago
Park District sold blank bricks to citizens, who could dictate
any message, but rejected a couple’s brick dedicated to their
children because it included the name of Jesus.”! Parents of
two Columbine victims were not allowed to include religious
themes on their tiles that were among hundreds of tiles painted
by community members for inclusion in the high school’s new
wall mural. The school asserted that all tiles painted by com-
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munity members constituted government speech.”

Nor does a government approval process transform private
speech into government speech. Even in the traditional public
forum, such as streets and parks, government officials routinely
require prior approval of the time and place of a parade, rally,
or protest.”® Courts have sometimes relied on the existence of
an approval process to buttress the characterization of speech
as “government speech” or “government-sponsored” speech.
Such circular reasoning, however, could easily eviscerate free-
dom of speech.

Finally, religious speech is particularly vulnerable to sup-
pression through forum manipulation because government
officials often suppress religious speech out of a mistaken notion
that the Establishment Clause prohibits even private religious
speech on public property. After the Establishment Clause’s
proper scope is explained to them, government officials too
often switch to post hoc rationalizations to justify their censor-
ship. A deplorable example occurred recently in a high school
near Yorktown, Virginia, the site of George Washington’s final
victory securing American independence. School officials re-
quired a high school teacher to remove from his bulletin board
a National Day of Prayer poster portraying General George
Washington kneeling in prayer.”* School policy allowed teachers
to place items of personal interest on their classroom bulletin
boards, including pictures of sports figures.”” School officials
initially ordered the picture removed because they believed
it violated the Establishment Clause but then switched to a
“curriculum control” claim (essentially a particularized “gov-
ernment speech” claim) to justify their censorship of George
Washington’s picture.’

Then a picture of George Washington praying is censored
in Virginia schools—and that suppression is upheld by a federal
appellate court”—concerns about expansion of government
speech doctrine merit careful attention. Government speech
doctrine needs to be crafted to ensure protection of conservative
and religious speakers from government officials” censorship.

3. Is Viewpoint Discrimination Permissible?

A basic presumption of government speech doctrine is
that, once speech is determined to be government speech, the
government may choose its message free from the usual con-
straints on content or viewpoint discrimination. Indeed, “when
the State is the speaker...it is entitled to say what it wishes,””®
and “some government programs involve, or entirely consist
of, advocating a position.”” As the Deputy Solicitor General
observed during oral argument, if the government could not
advocate a particular viewpoint, the United States could not
participate as amicus curiae.'®

This common sense view that government must be al-
lowed to advocate its own viewpoint to the exclusion of other
19! contrasts starkly with the bedrock premise that
government may not engage in viewpoint discrimination among

viewpoints

private speakers.'”® During oral argument, several justices
voiced concern as to whether government speech really should
operate without even a minimal viewpoint neutrality require-
ment. Justice Stevens posited the hypothetical of whether the
government could delete the names of homosexual members of
the military from a war memorial.'® Justice Breyer and Justice
Kennedy echoed similar concerns.' Justice Breyer also queried
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whether the government could accept sculptures for a sculpture
garden only by Democratic sculptors while rejecting Republican

sculptors’ pieces.!”

B. Establishment Clause Violation?

At oral argument, the Court unexpectedly dwelled on the
Establishment Clause implications for future Ten Command-
ments cases of holding a Ten Commandments monument to be
government speech. Chief Justice Roberts almost immediately
asked Pleasant Grove’s counsel: “[Y]ou're really just picking your
poison, aren't you? I mean, the more you say that the monu-
ment is Government speech to get out of... the Free Speech
Clause, the more it seems to me youre walking into a trap
under the Establishment Clause.”'" Justice Kennedy initially
characterized the issue as “critical.”'"” Justice Ginsburg disputed
the city’s assertion that Van Orden settled the Establishment
Clause question “[b]ecause you don't have here a 40-year his-
tory of this monument being there.”'%® Pleasant Grove’s counsel
countered: “There is a 36 year history here.”'*” To which Justice
Scalia quipped: “I think 38 is the cut-off point.”!*

The Court’s focus on the Establishment Clause was unex-
pected for three reasons. First, Summum chose not to bring a
federal Establishment Clause claim, so it cannot be a ground for
decision in this case.''! Second, in Van Orden,''? the Court held
that Texas’ display of a nearly identical Ten Commandments
monument did not violate the Establishment Clause. Third,
Justice Alito’s replacement of Justice O’Connor, a Van Orden
dissenter, presumably buttresses the longevity of the Court’s
plurality opinion upholding the display’s constitutionality.

Despite not bringing an Establishment Clause claim,
Summum pressed a second Establishment Clause violation:'*?
by excluding the Seven Aphorisms monument while includ-
ing the Ten Commandments monument, Pleasant Grove
discriminated among religious viewpoints."'* Unlike most
allegations of viewpoint discrimination, this allegation might
be considered a constitutional violation even if the speech is
government speech because the Establishment Clause restricts
government speech.'’

C. Forum: Traditional, Designated, Nonpublic, or Nonexistent?

1. Private Speech in a Traditional Public Forum

For the past twenty-five years, access for private speakers to
government property has been controlled by the categorization
of the forum to which access is sought. The three categories of
fora and their corresponding levels of speech protection are: 1)
a traditional public forum, such as public parks, streets, and
sidewalks, from which a private speaker may not be excluded
except for a compelling state interest; 2) a designated public
forum in which the government has opened specific government
space to a broad range of speakers from which a private speaker
may not be excluded except for a compelling state interest,
except that the government may restrict the forum to specific
subject matter or speaker class; and 3) a nonpublic forum in
which the government has reserved its space for specific pur-
poses and may exclude speakers if the exclusion is reasonable
and viewpoint-neutral.''¢

Relying heavily on Pinette,'” in which the Supreme Court
required equal access for a private group’s unattended display
of a religious symbol, Summum primarily rested its argument

111



OO OO OO OO OO SOOI OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

on the fact that a park is the quintessential traditional public
forum. Therefore, the city’s policy was unconstitutional because
it refused monuments based on content (“historical relevance”)
and speaker identity (“organization with strong ties to the com-
munity” or “historical connection” to the city)."'® Even though
Summum stipulated that it did not meet the criteria of the
policy,""? it must be allowed to erect its monument because the
park is a traditional public forum to which access may not be
limited on the basis of content of speech or class of speaker.

Summum’s strongest argument may also be its weakest: if a
park is a traditional public forum for the purpose of placement
of monuments by private individuals, as Summum argued,
then the presence of the Eagles’ Ten Commandments monu-
ment (or any monument at all) is 7relevant. That is, Summum
has a right to erect its monument in a public park that has no
monuments in it, simply by virtue of the fact that the park is a
traditional public forum. Summum stoutly argued that a city
may shut its parks to all permanent displays,'* but there is no
logical reason why this is so if the park is a traditional public
forum for placement of monuments by private speakers.'?! At
argument, Justice Souter and Justice Ginsburg challenged this
use of traditional public forum analysis for privately created,
permanent monuments.'?

Here the intuitive recognition that there is something
different between temporary speech and permanent speech
resonates. Judge Lucero’s dissent below rested on the sense thata
park is zhe traditional public forum for speech like leafleting, car-
rying signs, oratory, and even unattended displays that remain
in place a few weeks, but not “for all uses, particularly for the
installation of permanent displays.”'** As Pleasant Grove and the
United States urge, there is “no historic tradition of depositing
unapproved, unattended monuments on public parkland” for
substantial periods of time.'*

Importantly, at oral argument, several Justices expressed
frustration with forum analysis as the only framework for de-
termining free speech rights of private speakers on government
property.'® Justice Kennedy deemed “this case... an example
of... the tyranny of labels.... [I]t just seems wooden and rigid
to say... it’s a public forum for something that will last 30 years
for which there is only limited space. It just doesn’t make com-
mon sense.”'*® A few days before, at oral argument in Ysursa
v. Pocatello Education Association, Chief Justice Roberts had
“confessed” he had “never understood forum analysis.”'*

Change in forum analysis is overdue because it has become
an increasingly muddled and bewildering doctrine both in the
Supreme Court and the courts below."*® The categorization of
the relevant forum has become disturbingly unpredictable even
for lawyers well-versed in the area. Ironically, public forum
analysis itself threatens to chill private speech because it is too
vague for the lower courts to apply with the consistency and
predictability necessary to allow citizens to know where and
when they may safely speak in public space. It seems unwise,
however, to make a substantial overhaul of the doctrine in a

case in which alternatives to public forum analysis have not
been briefed.'*
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2. Private Speech but Forum Analysis does not Apply in this
Specific Context
Because forum analysis does not work well for many situ-
ations involving private speakers’ access to government space,
the Supreme Court sometimes abandons forum doctrine. In
American Library Association, a plurality noted that “forum
analysis and heightened judicial scrutiny are incompatible” with
the government in its role as patron of the arts, television broad-
caster, or librarian."® The difference between the “no forum”
approach and the “government speech” approach is subtle: the
speech simply is not explicitly recognized as government speech.
Yet the result is the same. As an alternative to finding the city’s
selection of monuments to be government speech, therefore,
the Court may decide that no forum for private speech exists in
the government’s selection process of privately donated objects
for permanent display in a park.'

CONCLUSION
When the result reached by a lower court seems particu-
larly extreme, the Supreme Court may be tempted to respond
in kind. While this case presents an opportunity for drastic
development of government speech doctrine or dramatic dis-
carding of public forum analysis, a narrower approach under
either doctrine is more likely to achieve the desired outcome:
preservation of the government’s ability to control placement
of monuments in public parks and simultaneous protection
of conservative and religious speakers’ expression of currently
unpopular viewpoints in public spaces.
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