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Introduction

ver the past three decades, proponents of civil
liability reform have made significant gains.'
Propelled by significant electoral gains in the
2010 cycle, it appears that the trend will continue this year,
with 21 states so far enacting civil liability legislation.
One of the most significant pieces of civil justice
reform legislation was passed in Wisconsin, the authors’
home state, after Governor Scott Walker called the newly
elected Republican-controlled Legislature into a special
session to pass legislation focused on job creation.” The
legislation passed both houses and was signed into law
within a month of its introduction.’ The legislation made
numerous changes to Wisconsin’s law, including:

1) updating the state’s product liability law by getting
rid of the broad “consumer expectations test” and
instead requiring the plaintiff to show that a reasonable
alternative design could have been adopted by the
manufacturer to reduce or avoid the harm posed by the
product;

2) increasing the standard for admissibility of expert
evidence by adopting the Daubert* standard;

3) overturning a Wisconsin Supreme Court decision’

that adopted the controversial risk contribution theory
and holding paint manufacturers collectively liable for
the lead poisoning of a young man after he ingested
white lead carbonate even though the plaintiff couldn’t
identify the actual manufacturer of the product;

4) capping punitive damages at $200,000 or two times
compensatory damages, whichever is greater; and

5) holding a party or the party’s attorney liable for costs
and fees for bringing a complaint, cross-complaint,
defense, counterclaim, or appeal in bad faith and solely
for the purpose of harassing or maliciously injuring
another party.®

Traditionally, campaign contributions and lobbying
expenditures have led to the conclusion that the primary
opponents of civil liability reforms in Wisconsin and
across the country are plaintiffs’ attorneys.” In many
instances, these investments have given the plaintiff’s
bar the ability to defeat or significantly amend state civil
liability legislation.® At the same time, the plaintiff’s bar
has successfully introduced and passed laws making it

easier to sue and to extract higher damages awards.’

Despite the efforts of the plaintiff’s bar, many states
have enacted substantive civil liability reforms. Often
those opposed to tort reform perceive the judiciary as
a mechanism to prevent tort reform measures from
becoming law."® Soon after Wisconsin’s recent reforms
were signed into law, legal commentators questioned the
law’s constitutionality,'" and plaintiffs’ attorneys voiced
their intention to challenge certain provisions in court.'
Whether the challenges to these reforms will be successful
in the courts remains to be seen.

The purpose of this article is to provide a summary
of recent state supreme court cases in which opponents of
civil liability reform have challenged reform laws, mostly
on constitutional grounds. Part I begins with a discussion
of relatively recent cases in which civil liability reform
laws were challenged and struck down. Part II discusses
a recent West Virginia case upholding the state’s cap on
noneconomic damages. Part III provides a summary of
pending cases challenging civil liability reform laws in state
courts across the country. Part IV provides an overview of
recently enacted civil liability reform laws from various
states.

I. State Court Decisions Striking Down Civil Liability
Reform Laws

Constitutional challenges to state civil liability
laws are typically based on separation of powers, equal
protection, and right to jury trial. Below is a discussion
of relevant decisions where state courts ruled that a
state’s civil liability reforms violated that particular state’s
constitution.

Wisconsin: Ferdon v. Wisconsin Patients Compensation
Fund

(Noneconomic Damages)

While Ferdon v. Wisconsin Patients Compensation
Fund® is a relatively old decision, it is an important
case highlighting how little deference some courts grant
the legislative branch when striking down legislatively
imposed caps on noneconomic damages.

In Ferdon, the Wisconsin Supreme Court held (4-3)
that the statutory limitation of $350,000 for an award
of noneconomic damages in medical malpractice cases
is unconstitutional as a violation of the equal protection
clause of the Wisconsin Constitution. The majority opinion
reiterated the theory of “judicial deference to the legislature
and the presumption of constitutionality of statutes,” but
stated that a statute will be held unconstitutional if shown
to be “patently arbitrary” with “no rational relationship to
a legitimate government interest.”




In reaching its decision, the court explained that the
statutory limitations were not per se unconstitutional and
further noted that the court recently upheld the cap on
noneconomic damages for wrongful death in medical
malpractice actions.' In his concurring opinion, Justice
Patrick Crooks “emphasized” that statutory caps in medical
malpractice cases may be constitutional. Nonetheless, the
court struck down the caps.

In their dissenting opinion, Justices David Prosser,
Patience Roggensack, and Jon Wilcox challenged the
majority’s conclusion that the legislatively adopted cap is
not rationally related to the Legislature’s objective.

The dissent specifically objected to what it termed the
majority’s selective use of studies (many outside Wisconsin)
and the majority’s conducting a “mini trial” to justify its
conclusions under the rational basis theory. Justice Prosser
noted that the “court is not meant to function as a ‘super
legislature,” constantly second-guessing the policy choices
made by the legislature and governor.”

The dissent further pointed to the deliberative nature
of the legislative process; the input that may be provided
from parties on both or all sides of an issue; and, the
voters remedy to vote out of office those legislators who
supported the law.

Ferdon was one of many controversial decisions
issued by the Wisconsin Supreme Court that eventually
led to Wisconsin’s recently enacted tort reform law (Act
2). Numerous legal commentators in Wisconsin and
across the country criticized the court for overreaching.
Probably as a result of Ferdon and other controversial
decisions that term, 7he Wall Street Journal dubbed
Wisconsin “Alabama North,” and Justice Louis Butler
lost his election bid to conservative Michael Gableman.'®
Conservatives on the Wisconsin Supreme Court currently
hold a 4-3 advantage."”

Former Wisconsin Supreme Court Justice and
current U.S. Circuit Court of Appeals Judge Diane Sykes
noted in a published speech that the importance of Ferdon
and other controversial decisions could not be overstated.
According to Judge Sykes, each represented “a significant
change in the law” and marked “a dramatic shift in the
courts jurisprudence, departing from some familiar
and long-accepted principles that normally operate as
constraints on the court’s use of its power.”'®

The Wisconsin Legislature later amended the
Wisconsin statute to impose a $750,000 cap on
noneconomic damages. To date, the new cap has not been
challenged in court.

Georgia: Atlanta Oculoplastic Surgery, RC. v. Nestlehutt
(Noneconomic Damages)

The Georgia Legislature passed the Tort Reform Act
0f2005 to confront the “crisis” affecting the quality of that
state’s health care services."”” In particular, the legislature
was concerned that the cost of liability insurance was
negatively affecting the state’s quality of health care and
potentially endangering the health of the entire Georgia
population.?

Thus, the legislature enacted the Tort Reform Act
to “promote predictability” and improve the quality of
health care services.?' Similar to Wisconsin’s ill-fated law
discussed above, the key feature of Georgia’s tort reform
law was a $350,000 cap on noneconomic damages in
medical malpractice cases.”? Also similar to the Ferdon
case in Wisconsin, the Georgia Supreme Court ruled
that the caps on noneconomic damages violated the state
constitution and thus struck down the law.

Facts Leading to Lawsuit

Betty Nestlehutt was permanently disfigured when
complications arose after her full facelift was performed at
the Atlanta Oculoplastic Surgery (Oculus). Nestlehutt and
her husband sued Oculus for medical malpractice. The
jury returned a verdict of $1,265,000, which consisted of
$115,000 for past and future medical expenses, $900,000
in noneconomic damages for pain and suffering, and
$250,000 for loss of consortium.

Under Georgia’s tort reform law* the jury’s award
was reduced to the statutory maximum of $350,000.
The Nestlehutts filed a lawsuit seeking to have the cap
declared unconstitutional. The trial court held that the
statute violated the Georgia Constitution “by encroaching
on the right to a jury trial, the governmental separation of
powers, and the right to equal protection.” The case was
appealed to the Georgia Supreme Court.

Georgia Supreme Court’s Decision

In a unanimous decision, the Georgia Supreme
Court ruled that the noneconomic damages cap violated
the constitutional right to trial by jury.**

The court pointed to the Georgia Constitution’s
guarantee of a jury trial in all cases where the common
law recognized that right.” Citing case law that
recognized a right to a jury in medical malpractice
cases,” the court determined that such right includes a
jury’s determination of the amount of damages awarded,
including noneconomic damages.”

According to the court, the mandatory reduction
of jury awards “nullifies the jury’s findings of fact




regarding damages and thereby undermines the jury’s
basic function.””® A statutorily mandated reduction of
the jury’s award, no matter the amount, is therefore an
unconstitutional encroachment on the right to trial by
jury.”

After striking down the caps, the court explained
that this area is not completely settled. It noted that
the legislature was free to modify the common law, but
such power is limited when the common law impinges
on constitutional rights.*® The court also took pains to
distinguish the caps from the judicial power of remittitur,
leaving untouched the judiciary’s power to modify jury
awards.”!

Wlinois: LeBron v. Gottlieb Memorial Hospital
(Noneconomic Damages)

Background

In 1995, Illinois passed significant tort reform
legislation that was struck down two years later in Best v.
Taylor Machine Works.>> Many of these same reforms were
included in the 2005 legislative reforms.”

The 2005 legislation included a two-tiered cap on
noneconomic damages,* which was explicitly designed
to improve Illinois” health care climate.”

Facts Leading to Lawsuit

The plaintiffs, a minor and her mother, brought
suit against Gottlieb Memorial Hospital, Roberto Levi-
D’Ancona, M.D., and Florence Martinoz, R.N. The
case involved injuries sustained by the child at birth and
resulting disabilities.

The circuit court held that the statutory caps were
an unconstitutional violation of the separation of powers.
The court characterized the caps as remittitur, a power
held only by the courts.

The holding had a wide impact because the presiding
judge of the Law Division of the Cook County Circuit
Court ordered that all pending and subsequently filed
motions in any case challenging the constitutionality
of the Act be consolidated before the same judge
presiding over the plaintiffs’ case.’® Lebron v. Gottlieb was
therefore the resolution of several challenges to the Act’s
constitutionality, both because of the consolidation and
because the Act’s inseverability provision invalidated the
entire tort reform effort.

inois Supreme Court’s Decision
11l S Court

In an opinion authored by Chief Justice Thomas
R. Fitzgerald, the court, by a 4-2 decision, upheld the
lower court and struck down the law.>” The court relied,
as the lower court did, on separation of powers and the

conception of the caps as legislative remittitur. The court
further ruled that the noneconomic damages provision
was “arbitrary and violated the special legislation clause”
of the Illinois Constitution.

The court further held that the Illinois Constitution
prohibits one branch of government from exercising
powers properly belonging to another.®® The court’s
analysis therefore focused on “whether the statute unduly
infring[ed] upon the inherent power of the judiciary.”

The court relied heavily on the Best decision and
the separation of powers analysis articulated in that
case.” According to the court, the mandatory reductions
containedin Section2-1706.5(a)(3) werean encroachment
upon the traditional judicial power of remittitur.*!

Also rejected was the argument that the statute could
be distinguished from the one overturned in Bestbecause it
was narrower in scope and thus a valid exercise of the state’s
police power in response to the specific threat to public
health.** The court did not compare the noneconomic
damages cap to other caps that previously had been
upheld, or to those that had not been challenged.

In his dissent, Justice Lloyd Karmeier questioned
whether the court itself had violated the separation of
powers doctrine by deciding a constitutional question
without first attempting to resolve the underlying case
through another route.* Justice Karmeier also suggested
the court was impermissibly limiting the power of
the legislature to modify the common law of medical
malpractice.”

Though the majority is certain that remittitur is a
judicial power, the dissent maintains that it is a judicially
created power that the Illinois Constitution does not vest
in any branch.*® The dissent conceptualized the caps as a
modification of the jury’s award rather than a reversal of
the jury’s decisionmaking.?

Legislative Response

The majority held that the entire Act was void
because of its inseverability provision, but noted that
“the legislature remains free to reenact any provisions it
deems appropriate.”® A proposal to amend the Illinois
Constitution to explicitly allow the legislature to set
damages caps failed to gain any traction.”’

Washington: Waples v. Yi

(Noneconomic Damages)
Background

Asan attempt to reduce medical malpractice litigation
and to encourage parties to settle, the Washington
Legislature in 2006 introduced and passed tort reform




legislation, requiring a certificate of merit from a medical
expert and 90 days advance notice to the defendant before
filing the lawsuit.>

The certificate of merit requirement was struck
down in 2009 when the Washington Supreme Court
held in Putman v. Wenatchee Valley Medical Center that
the requirement violated both the separation of powers
and the right of access to courts since it conflicted
with the court-developed pleading requirements.’’ The
remaining portion of the 2006 reforms—the 90-day
notice requirement—went before the court a year later in

Waples v. Yi.
Facts Leading to Lawsuit

Two cases challenging the notice requirement were
consolidated for decision by the Washington Supreme
Court in Waples v. Yi and Cunningham v. Nicol.

In September 2003, Nancy Waples received dental
treatment from her dentist, Dr. Peter Yi. In September
2006, Waples brought suit against Yi alleging she had
suffered injuries after being negligently administered
Novocain during her treatment. Yi moved for summary
judgment since Waples had not provided proper notice
before filing the complaint. Waples admitted that she
did not give notice, but argued that the statute requiring
notice was unconstitutional. Both the trial court and the
appellate court dismissed the case.

Linda Cunningham filed suit against her radiologist,
Dr. Ronald Nicol in 2008. Cunningham claimed Nicol
mistead an MRI of Cunningham’s brain in 2000.
Cunningham provided Nicol notice of her intent to sue,
but did not wait the required number of days before filing
the suit in order to avoid the statute of repose. The trial
court granted Nicol’s motion to dismiss, and Cunningham
appealed directly to the Washington Supreme Court.

Washington Supreme Court’s Decision

In a 6-3 decision authored by Justice Charles W.
Johnson, the court held that §7.70.100(1) was an
unconstitutional intrusion on the judiciary’s right to
determine court procedures.”

Over time, Washington’s common law has been
developed to the point where it contains significant
separation of power provisions despite the fact that
Washington does not have a formal separation of powers
clause in its constitution.” As in the eatlier Putman case,
the central issue in Waples was whether the statutory
requirements conflicted with the court’s rules of procedure.
According to the court, “if a statute appears to conflict with
acourt rule, this court will first attempt to harmonize them
and give effect to both, but if they cannot be harmonized,

the court rule will prevail in procedural matters and the
statute will prevail in substantive matters.”>*

The Washington statute provided that “no action
based upon a health care provider’s professional negligence
may be commenced unless the defendant has been given
at least ninety days’ notice of the intention to commence
the action.” Furthermore, the court explained that its
procedural rule governing the filing of complaints says
nothing about notice, “[e]xcept as provided in rule 4.1,
a civil action is commenced by service of a copy of a
summons together with a copy of a complaint, as provided
in rule 4 or by filing a complaint.”

The court held that the statute’s additional notice
requirements violated the doctrine of separation of powers
because, according to the majority, the statute and the
rule could not be harmonized.” Providing notice is an
additional step that if not completed results in dismissal,
regardless of the fact that all of the requirements of CR
3(a) are properly met.’®

The dissent, authored by Justice James M. Johnson
and joined by Chief Justice Barbara A. Madsen and
Justice Mary E. Fairhurst, argued that the statute and
the procedural rules did not directly conflict with one
another.”” According to the dissent, “[tlhe legislature
enacted the short notice before suit to ‘provide incentives
to settle cases before resorting to court,’ . . . not to modify
court-prescribed procedures.”®

The dissent also noted their concern that pre-suit
notice requirements enacted and upheld in other contexts
in Washington could be invalidated by the court, which
might be a violation of the separation of powers by the
court.*!

Florida: Massey v. David
(Expert Witness Fees as Costs)

Background

In 1999, the Florida Legislature passed a 36-section
bill*?> “addressing multiple aspects of civil litigation”
including “extensive revisions to Florida’s tort system.”®

The specific provision challenged in Massey dealt with
expert witness fees. Specifically, the law® provided that
expert witness fees could not be awarded as taxable costs
unless the party retaining the expert witness furnished each
opposing party with a written report signed by the expert
witness summarizing the expert witnesss opinions and
the factual basis of the opinions, including documentary
evidence and the authorities relied upon in reaching the
opinions. The law required that the report be filed five
days prior to the deposition of the expert or at least 20
days prior to discovery cutoff.®




In 2002, Florida’s Fourth District Court of Appeals
ruled this provision was unconstitutional.®® The decision
was not appealed, and therefore for five years Florida’s
lower courts were bound by the Fourth District’s ruling,
and the status of expert witness fees remained in question.®”
That all changed as Massey made its way to the Florida
Supreme Court.

Facts Leading to Lawsuit

After Gary Massey was injured at work he hired
attorney Calvin David to represent him in his action
against his former employer. The employer offered to
settle, but Massey would not accept the offer even though
David advised him to do so. Massey and his attorney
had an arbitration agreement governing their lawyer-
client relationship pursuant to their retainer agreement.
An arbitrator hired by David determined Massey should
accept the settlement, so David, acting without Massey’s
permission, filed a motion to approve settlement and
appeared in court on Massey’s behalf. David argued for
settlement, which was in his own interest, and did not
inform Massey that he should retain new counsel.

Massey filed a suit against David alleging malpractice.
The trial was bifurcated, and in Phase I the jury found
David negligent. However, during Phase II the jury did
not award Massey any damages, and therefore, the trial
judge awarded David costs. Massey argued David did not
comply with the expert witness notification requirements
of section 57.071(2), and should not have been awarded
expert witness costs.

The issue in the case was the constitutionality of the
conditional requirements placed on expert witness costs
by section 57.071(2).

Florida Supreme Court’s Decision

In a 4-3 decision, the Florida Supreme Court
affirmed the lower court’s ruling which found the
statute unconstitutional.’®® The central issue centered
on the distinction between substantive and procedural
enactments and the importance of that distinction to the
separation of powers doctrine.

Florida’s Constitution contains a separation of
powers provision® that vests the courts with the exclusive
authority over rules of “practice and procedure in all
courts.””*

The court began its analysis by finding that the expert
witness fees provision was purely procedural.”’ The court
determined that while the creation of a right to expert
witness costs is substantive,’> the conditions on those
costs and the process to be followed were procedural.”?
The court explained that “where a statute contains some

procedural aspects, but those provisions are so intimately
intertwined with the substantive rights created by the
statute, that statute will not impermissibly intrude on the
practice and procedure of the courts in a constitutional
sense, causing a constitutional challenge to fail.””*

According to the court, however, “where a statute
does norbasically convey substantive rights, the procedural
aspects of the statute cannot be deemed ‘incidental, and
that statute is unconstitutional.””

The majority also cited the bill’s intent section
that included a statement questioning whether the law
violated the separation of powers.”® The majority took this
to mean that the legislators suspected they were passing
an unconstitutional bill.

In his dissent, Justice Raoul Cantero questioned the
use of legislative reports in general, and in particular the
reliance on a statement that could apply to any one of the
36 sections of the bill.”” Justice Cantero further disagreed
with the majority in that sec. 57.071(2) was purely
procedural, arguing that the conditions added to the older
expert witness costs statute were in fact substantive.”®

Justice Cantero also argued that the remaining text
was procedural, but because the procedures were minimal,
and existed only to implement the substantive conditions,
they should not have been considered a violation of
separation of powers.”

I1. Bucking the Trend: West Virginia Supreme Court of
Appeals Upholds Cap on Noneconomic Damages

West Virginia: MacDonald v. City Hospital Inc.

Reversing a trend favoring the plaintiffs bar, the
Supreme Court of Appeals of West Virginia on June
22, 2011 upheld a recently enacted law*® limiting
noneconomic damages in actions brought against health
care providers to $500,000.

Facts Leading to Lawsuit

Plaintiff James MacDonald was admitted to City
Hospital for pneumonia. MacDonald was prescribed
medication which had a toxic reaction to medicine he
was previously taking; the result was permanent muscle
damage. The jury awarded Mr. and Mrs. MacDonald
$1.5 million, but the court reduced that amount to
$500,000 in line with state statute. Plaintiffs argued the
cap violated the equal protection, prohibition on special
legislation, right to trial by jury, separation of powers,
and “certain remedy” provisions of the Constitution of
West Virginia.®' In its decision, the court systematically
addressed each challenge and determined the new cap on
noneconomic damages was constitutional.




West Virginia Supreme Court of Appeals Decision

First, applying precedent, the court concluded that
the legislature acted “permissibly within its legislative
powers that entitle it to create and repeal causes of action,”
and that the right of jury trial in cases at law was not
impacted.®

Similarly, the court ruled that the new caps did not
violate the separation of powers. According to the court,
“if the legislature can, without violating separation of
powers principles, establish statute of limitations, establish
statutes of repose, create presumptions, create new causes
of action and abolish old ones, then it also can limit
noneconomic damages without violating the separations
of powers doctrine.”®

The court then spent most of its time addressing the
equal protection and special legislation challenge. The
plaintiffs argued that the new caps were not a rational
response to “social, economic, historic or geographic
factors” because West Virginia “was not suffering from
a ‘loss’ of physicians to other states,” nor was the state
“suffering from a growing malpractice litigation problem”
when the law was enacted.®** The court rejected the
plaintiffs’ argument and noted the detailed explanation
provided by the legislature in its findings and the purpose
of the Act. Based on these findings, the court concluded
that the legislature “could have rationally believed that
decreasing the cap on noneconomic damages would
reduce rising malpractice premiums and, in turn, prevent
physicians from leaving the state thereby increasing the
quality of, and access to, healthcare for West Virginia
residents.”®

Finally, the court rejected the plaintiffs’ argument
that the noneconomic damages cap violated the certain
remedy provision of the Constitution.*® The court
explained that law did not impose an absolute bar to
recovery of noneconomic damages, but instead merely
placed a limit on the amount of recovery; thus the law did
not violate the Constitution.”

III. Looking Forward: Pending Cases Challenging Tort
Reform Laws

Across the nation various tort laws—some new, some
decades old—are facing constitutional challenges. In at
least six states, cases that challenge civil justice reform
legislation are pending.

California: Stinnett v. Tam
(Noneconomic Damages)

The California 5th District Court of Appeal has

yet to schedule oral arguments in Stinnetr v. Tam, but

commentators consider this case to be a serious challenge
to California’s decades-old Medical Injury Compensation
Reform Act of 1975 (MICRA), which includesa $250,000
cap on noneconomic damages.*

Stanley Stinnett was in the hospital being treated
for injuries from a motorcycle accident. Mr. Stinnett
complained to Dr. Tony Tam about stomach discomfort.
An X-ray was taken but no further medical action was
ordered by Dr. Tam. Mr. Stinnett died of asphyxiation
when stomach fluids went into his lungs. Mrs. Stinnett
sued Dr. Tam for wrongful death.

A jury awarded Mrs. Stinnett $148,302 for past
economic loss, $1,242,093 for future economic loss, and
$6,000,000 in noneconomic damages. The noneconomic
portion of the judgment was reduced to $250,000 in line
with the cap on noneconomic damages under MICRA.

Mrs. Stinnett has appealed to the 5th District Court
of Appeal. Stinnett argues the caps violate equal protection
and interfere with the right to have a jury determine
damages.

Indiana: Plank v. Community Hospitals of Indiana Inc.
(Noneconomic Damages)

Pending before the Indiana Court of Appeals is Plank
v. Community Hospitals of Indiana Inc., which involves a
challenge to Indiana’s $1.25 million cap on noneconomic
damages.*

During a visit to the emergency room at Community
North Hospital, Debbie Plank had an X-ray taken which
showed minor intestinal blockage. In the next two weeks
Plank was hospitalized, went into a coma, and died.
The X-ray showing the blockage was lost in that period
of time. Debbie Plank’s husband, Timothy Plank, sued
the hospital, as well as Dr. Joseph Pavlik, for medical
malpractice. A jury awarded Mr. Plank $8.5 million,
which was reduced to $1.25 million in line with the
statute. Mr. Plank filed suit.

Kansas: Miller v. Johnson

(Noneconomic damages)

The Kansas Supreme Court is expected to issue an
opinion soon that will determine the constitutionality of
Kansas’ $250,000 cap on noneconomic damages.” The
cap was enacted in 1988 and was previously upheld by the
Kansas Supreme Court in 1990.”

Amy Miller sued Dr. Carolyn Johnson for negligently
removing Miller’s left ovary instead of her right. The jury
awarded Miller $400,000 in noneconomic damages, but
the lower court judge lowered the award to $250,000 to
comply with the statute.”” Miller argues the statutory cap
violates four provisions in the Kansas Constitution: the




rights of equal protection, trial by jury, and remedy by due
course of law, and the doctrine of separation of powers.

The case has been before the court since April 2009.
Oral arguments were first held in October 2009, and the
court ordered rehearing in February 2011. A decision is
expected shortly.

Louisiana: Arrington v. Galen-Med Inc. and Oliver v.
Magnolia Clinic
(Cap on Total Damages)

Louisiana’s Third Circuit Court of Appeals has, in a
number of cases, found the state’s Medical Malpractice
Act to be unconstitutional. The Louisiana Supreme Court
has recently remanded two important cases to the Third
Circuit for further consideration. At issue is Louisiana’s
$500,000 cap on total damages.”

In Arrington v. Galen-Med Inc., the wife of William
Arrington sued Dr. Richard Samudia and Lake Area
Medical Center for negligence.”* Mr. Arrington died of
an apparent heart attack three days after Dr. Samudia
treated him in the emergency room for shortness of
breath. In 2006, the Third Circuit ruled the statutory cap
unconstitutional. In 2007, the Louisiana Supreme Court
vacated the Third Circuit’s decision and remanded the
case for further consideration.”

Similarly, in Oliver v. Magnolia Clinic, the Louisiana
Supreme Court vacated the 2010 ruling of the Third
Circuit that held the statutory cap unconstitutional, and
remanded the case for a hearing en banc.”® Joe and Helena
Oliver argued the jury’s award of $6,233,000 should not
be reduced. The Olivers child was not diagnosed with
cancer, despite numerous appointments with a nurse
practitioner.”

No matter the outcome at the lower level, it is likely
both of these cases will again be appealed to the Louisiana
Supreme Court, challenging the constitutionality of the
caps.

Mississippi: Learmonth v. Sears and APAC v. Bryant

(Noneconomic Damages)

Two Mississippi cases involving traffic accidents are
set to challenge the constitutionality of Mississippi’s $1
million cap on noneconomic damages.

The 5th U.S. Circuit Court of Appeals asked the
Mississippi Supreme Court to review the constitutionality
of the statutory cap before it issues its final ruling in
Learmonth v. Sears”® The Mississippi Supreme Court
heard oral arguments on June 14, 2011.

Lisa Learmonth sued Sears and Roebuck Co. after she
sustained injuries in an accident with one of the company’s
vehicles. A federal jury awarded Learmonth $4 million

in damages, including $2.2 million for noneconomic
damages. The judge reduced the noneconomic damages
to $1 million, and Learmonth appealed the reduction to
the 5th Circuit Court of Appeals.

The Mississippi Supreme Court is also being briefed
on APAC v. Bryant, though oral argument has yet to
be scheduled.” In that case, Ethan Bryant was severely
injured when a gravel truck driven by an APAC employee
ran into his car at an intersection. A jury awarded Bryant
$30 million in total damages.

Nevada: Villegas v. 8th Judicial District Court
(Noneconomic Damages)

The Nevada Supreme Court will decide whether
the state’s statutory cap on noneconomic damages of
$350,000 applies to the case as a whole or to each plaintiff
and defendant separately.'®

Adeline Villega died under the care of Dr. Mahmud
Sheikh, who diagnosed her with pancreatitis rather than
a ruptured ulcer and peritonitis. Villega’s estate and heirs
sued Dr. Sheikh and the hospital where she was treated.
Plaintiffs moved for an order to confirm they should each
be entitled to recover up to $350,000 in noneconomic
damages from each defendant.

The trial court ruled that the cap applied to the
plaintiffs as a whole, so the plaintiffs petitioned the Nevada
Supreme Court for an interlocutory appeal to rule on the
application of the statute. The court heard oral arguments
on March 8, 2011.

IV. Recently Enacted State Tort Reforms

The number of significant tort reforms passing in the
state houses is on the rise, and Wisconsin became the first
state this year to pass tort reform legislation. To date, 13
other states have passed civil liability reforms, and reforms
are pending in other legislatures. In addition to Wisconsin,
other states that have enacted similar substantive tort
reforms include Texas, Oklahoma, Alabama, and Arizona.
Below is a discussion of those states’ reforms.

Oklahoma
On April 5, 2011, Oklahoma Gov. Mary Fallin

signed into law three major pieces of legislation. Less than
a month later, Gov. Fallin signed three more civil liability
reforms into law. Below is a summary of each bill.

Cap on Noneconomic Damages'”'—Places a cap of
$350,000 on noneconomic damages. The law provides an
exception to the cap in cases of “malicious conduct, gross
negligence, and reckless disregard.”

Joint and Several Liability'**
this law, a tortfeasor could be on the hook for all damages

—Prior to enactment of




if he or she was more than 50 percent at fault. The new
law eliminates joint and several liability. Therefore, under
the new law, such a tortfeasor is liable only for his or her
actual percentage of fault.

Jury Instructions'®—Provides that juries in civil
liability cases be instructed that damages for personal
injury or wrongful death are not subject to federal or
state income taxes and that the jury should not consider
income taxes when determining a proper compensation
award.

Evidence of Admissibility Reform!*—The new law
changes the rules of evidence pertaining to unpaid bills
in personal injury cases. Specifically, the bill provides in
relevant part that “the actual amounts paid for any doctor
bills, hospital bills, ambulance service bills, drug bills and
similar bills for expenses incurred in the treatment of the
party shall be the amounts admissible at trial, not the
amounts billed for expenses incurred in the treatment of
the party.”

Class  Action'”—Adds
Oklahoma’s class action statute by providing that in order

new requirement to
for a class action to proceed the petition must contain
“factual allegations sufficient to demonstrate a plausible
claim for relief.”

Trespass Law'®—Oklahoma joins a number of
other states that have passed or introduced important
legislation codifying the state’s particular common law,
which usually provides that land owners (or possessors)
do not owe a duty of care to trespassers, except under very
narrow circumstances, such as intentionally harming a
trespasser. The new Third Restatement of the Law (Torts):
Liability for Physical and Emotional Harm, approved
by the American Law Institutes, would considerably
alter the common law by imposing on land possessors a
duty to exercise reasonable care to any person, including
trespassers. In order to preempt state courts from adopting
this new duty, legislatures are introducing and enacting
similar legislation codifying the state’s common law as it
pertains to trespassers.

Alabama

Expert Evidence'”—Similar to Wisconsin, Alabama
adopted the Daubert standards for admitting scientific
expert evidence. This legislation precludes “junk science”
from being introduced into courtrooms.

Products Liability!®—Also similar to Wisconsin’s
recently enacted legislation, Alabama adopted new
protections for retailers and businesses against product
liability lawsuits.

Judgment Interest'”

—Under previous Alabama law,

when adefendantlosta civil case and appealed the decision,
the person had to begin paying 12 percent post-judgment
interest on the amount awarded in the trial court. The
new law lowers the interest rate to 7.5 percent.

Venue Reform!''®
shopping in wrongful death cases by requiring the lawsuit
to be brought only in the county where the decedent could
have brought the suit. Under previous law, the plaintiff’s
bar could seek a personal representative living in a county
that had more favorable judges.

—The new law prevents forum

Texas

Early Settlement Offers''—Dubbed “Loser Pays,”
this piece of legislation requires the Texas Supreme Court
to draft a new rule of civil procedure to “promote the
prompt, efficient, and cost-effective resolution of civil
actions” that involve claims not exceeding $100,000.

The law also directs the Texas Supreme Court to
adopt rules to “provide for the dismissal of causes of
action that have no basis in law or fact on motion and
without evidence,” and to place a cap on attorneys fees
after a defendant triggers an offer-of-settlement rule and
the plaintiff rejects the offer.

Trespasser Liability!'>—Similar to the Oklahoma
trespasser liability law enacted this year, Texas law codifies
the traditional common law rules with respect to the duty
a landowner owes to a trespasser. The purpose of this is
to preempt the Restatement of Torts (Third) new liability
standard from being adopted by the courts.

Arizona

State Contracts with Private Attorneys''>—Arizona
joinsanumber of states this year that have either introduced
or passed legislation placing new limits on how states can
contract with private attorneys on a contingent fee basis.

The new law bars the state from entering into a
contingent fee contract with a private law firm unless
the attorney general first makes a determination that the
contingency fee representation is cost effective and in the
public interest. Once that determination has been made,
the law limits the amount of money private attorneys can
receive based on the size of the recovery of damages. For
example, the private attorney cannot receive more than
25 percent of the recovery that is less than $10 million;
20 percent of any recovery between $10 million and $15
million; 15 percent between $15 million and $20 million;
10 percent between $20 million and $25 million; and 5
percent of any recovery greater than $25 million. Indiana
enacted similar legislation earlier this year.

Appeal Bonds Limit'"“—Under Arizona’s new law,
the amount of an appeal bond is limited to the lesser of
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the total amount of damages awarded, excluding punitive
damages, 50 percent of the appellant’s net worth, or $25
million.

Conclusion

Just after the last election cycle, civil liability reforms
were on the rise in state legislatures; only time will tell
whether the tort reforms will withstand legal challenges.
What is certain is that civil liability reform advocates and
opponents throughout the country will continue to battle
in both the legislative and judicial branches.

* Andrew Cook is an attorney and lobbyist for the Ham-
ilton Consulting Group, LLC in Madison, Wis. Mr. Cook
is also the legislative director for the Wisconsin Civil Justice
Council, Inc., a coalition of business, medical, and insurance
groups committed to strengthening Wisconsins civil liability
laws. In addition, Mr. Cook is the president of the Madison
Federalist Society Lawyers Chapter. Prior to joining Hamil-
ton Consulting Group, Mr. Cook was a staff attorney for the
Pacific Legal Foundation and an in-house attorney for the
Building Industry Association of Washington.

** Emily Kelchen, a recent graduate of the University of Wis-
consin Law School, is a staff attorney at Great Lakes Legal

Foundation. Mrs. Kelchen is a member of the Madison Fed-

eralist Society Lawyers Chapter steering committee, and is the
former president of the UW Law student chapter.
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