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In the fall 2008 term, the U.S. Supreme Court will hear 
argument in Locke v. Karass, a case of more potential 
significance than suggested by the narrow question 

presented: whether, consistent with the First Amendment, 
the State may compel non-member employees to fund 
litigation by the affi  liate of a union certifi ed as their exclusive 
bargaining agent. Certiorari was granted to resolve a circuit 
split over whether such “extra-unit” litigation expenses are 
“chargeable” to dissenting non-members, but Locke presents 
a possible opportunity for the Court to revisit the prevailing 
constitutional standard for determining when public sector 
unions may compel fi nancial support for their activities from 
non-members.

In Locke, both the non-members and their exclusive 
bargaining agents under Maine law urge the Court to rule 
in their favor based on Lehnert v. Ferris Faculty Association,1 
where the majority opinion of a splintered court led by Justice 
Blackmun—joined, in relevant part, by Justices Rehnquist, 
White, Stevens, and Marshall—announced a three-part test 
under which non-members are responsible for costs that: (1) are 
“germane” to collective bargaining; (2) are justifi ed by the state’s 
interest in “labor peace” and avoiding “free riders”; and (3) do 
not signifi cantly add to the burdening of free speech inherent in 
laws permitting extraction of service fees from non-members.2 
In a concurring and dissenting opinion, Justice Scalia—joined, 
in relevant part, by Justices O’Connor, Kennedy, and Souter—
would have limited compelled contributions to “the costs of 
performing the union’s statutory duties as exclusive bargaining 
agent,” warning that Justice Blackmun’s broad approach would 
engender further “confusion.”3 Neither approach was wholly 
unsupported, but rather were distillations of statements in 
prior case law.4

Applying Ellis v. Railway Clerks,5 a private sector union 
case decided under the Railway Labor Act, Justice Blackmun’s 
plurality opinion held that litigation “that does not concern 
the dissenting employees’ bargaining unit” would be not be 
“germane” under the First Amendment either.6 Lower courts, 
including the Th ird and the Sixth Circuits, have ruled otherwise 
by reasoning that only Chief Justice Rehnquist and Justices 
White and Stevens joined in that portion of the opinion; 
and, in any event, the holding in Ellis is limited to “direct 
contribution” of local union monies to litigation eff orts by an 
affi  liate “without expectations of reciprocal contributions.”7 
Finding that, in Locke, local monies were “pooled” as part of a 
cost-sharing agreement, the First Circuit likewise distinguished 
Ellis and, under Lehnert’s three-part test, determined that the 
extra-unit litigation expenses at issue were chargeable.8

Since Lehnert was decided, the composition of the 
Supreme Court has changed signifi cantly,9 which raises the 
possibility of the Court overruling the three-part test.

Th e narrow question presented in Locke concerns the 
ambiguity as to whether unions may charge non-members the 
costs of extra-unit litigation when there is a pooling arrangement 
between the exclusive bargaining agent and the affi  liate.10 
Although Justice Blackmun considered extra-unit litigation 
“akin to lobbying”11—which is not chargeable unless related 
to contract “ratifi cation or implementation”12—litigation may 
vary from the partisan political to the “germane.”13 Even Justice 
Scalia’s discussion of “on demand” services for the direct benefi t 
of the bargaining unit might be read to implicitly reject a per se 
ban on charging non-members for pooling extra-unit litigation 
expenses.14 Th e current “case-by-case” approach of Lehnert 
supports the conclusion of the First Circuit that “litigation is 
not susceptible to a single label,” but may be, on a particular 
set of facts, “expressive” or “central to the negotiation and 
administration of a collective bargaining agreement.”15 

But Lehnert is the product of a badly fractured court, 
which arrived at divergent views on the chargeability of six 
expenditures.16 In its immediate aftermath, one commentator 
opined that the Court should “reexamine” chargeability 
jurisprudence in part because “unions will be lost in a destructive 
morass of judicial busy work such as the kind Lehnert fosters.”17 
Th e same concern applies equally, if not more so, to non-
members who, as the Locke petitioners note, are placed in the 
“untenable position of litigating for years or decades seeking 
refunds of money that should never have been collected from 
them.”18 Both non-members and unions are more inclined, 
under a fl uid test, to what Justice Scalia referred to in Lehnert as 
“give it a try litigation.”19 Even though a fi ve-justice agreement 
on the three-part test in 1991 is stare decisis, “when governing 
decisions are unworkable or are badly reasoned,” the Court 
“has never felt constrained to follow precedent,” particularly in 
constitutional cases.20 Justice Scalia’s approach, if clarifi ed (or 
modifi ed), would permit incursions on the First Amendment 
rights of non-members only when necessary to achieve the 
objective of the compulsory agency shop or to otherwise provide 
direct benefi ts to a local bargaining unit.21

Last year, in Davenport v. Washington Educational 
Association, Justice Scalia delivered a unanimous opinion for 
the Court upholding a Washington law requiring unions to 
obtain affi  rmative consent of non-members before using their 
agency fees for political causes.22 As he noted there, a union’s 
entitlement to any monies from non-members, even fees 
for collective bargaining, is a creature of federal or state law, 
not a constitutional mandate.23 Th at does not mean a state 
legislature should prohibit all compelled contributions, nor 
that such laws are constitutionally infi rm. Each legislature, to 
the outer limits of the First Amendment, may decide whether 
to prohibit compulsory dues, condition them on affi  rmative 
consent, or extract them under fair procedures that require the 
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union to return a pro rata portion of them spent on activities 
unrelated to eff ectuation of collective bargaining agreements. 
Justice Scalia’s approach in Lehnert would limit compelled 
contributions, where authorized by state or federal law, to 
expenses reasonably necessary to performing the duties of an 
exclusive bargaining agent; which, in turn, allows unions a fair 
measure of compensation for protecting the interests of non-
members on a par with their own.

Justice Blackmun’s critique of Justice Scalia’s “statutory 
duties” approach highlights the generality of state laws 
authorizing agency shops, which he considered a “poor 
criteri[a]” for determining which charges violate the First 
Amendment because the obligations of the union “extend 
beyond those delineated in skeletal state labor law statutes.”24 
But Justice Scalia would concede that his approach limits 
compelled contributions to a narrower set of circumstances 
commensurate with the union’s state-mandated duties to 
represent non-members.25 He does, however, incorporate state 
common law, including judicial construction of labor statutes 
in suits alleging breach of the duty of fair representation,26 and 
he appears to allow risk pooling between local bargaining units 
and their affi  liates.27

If the Court adopted Justice Scalia’s test, then states 
would determine in the fi rst instance the scope of the exclusive 
bargaining agents’ duties. Even if state statutes and their 
common law varied in material respects, as noted, many do 
not even permit extraction of compulsory dues from non-
members. Th at others would authorize exclusive bargaining 
agents to collect such fees and defi ne their duties with varying 
degrees of specifi city seems to be little cause for concern. 
Indeed, Davenport illustrates the manageability of allowing 
states to defi ne the duties of exclusive bargaining agents and 
the corresponding obligations of non-members.28 

Defi ning First Amendment limits by reference to state 
law might be a concern where legislatures or courts signifi cantly 
broaden the duties of exclusive bargaining agents. But 
statutes expanding their duties outside the “fi nancial core” of 
“collective bargaining, contract administration, and grievance 
adjustment”—a trio approved by the Court in Communication 
Workers v. Beck29—would be constitutionally suspect.30 States 
should be permitted to establish, for public sector unions, a duty 
of lobbying for the narrow purpose of ratifying or implementing 
the non-member’s collective bargaining agreement as well 
as pooling, but only for reasonably anticipated extra-unit 
expenses.31 As such, the “statutory duties” test need not be so 
narrowly construed but would limit forced compensation to 
unions from non-members to expenses reasonably necessary 
for them to fulfi ll their legal, yet constitutional, mandates and, 
where appropriate, to provide the local unit direct benefi ts. 
Even assuming that “scant” guidance in state labor law rendered 
Justice Scalia’s approach problematic, an alternative would be 
to limit chargeability to “fi nancial core” duties, in addition to 
pooling for direct benefi t to the local unit as a reasonable means 
of performing them.

While activities beyond this “whittled-down” core might 
benefit non-members, “private speech often furthers the 
interests of nonspeakers, and that does not alone empower 
the state to compel the speech to be paid for.”32 As the Ellis 

Court explained, “free riding” on “the union’s organizing 
eff orts outside the bargaining unit” is “not the type of free 
riding that [the Railway Labor Act] seeks to prevent.”33 Nor 
are non-representational activities the type of “free riding” 
that the First Amendment should permit a state to remedy. 
Th e Court has twice observed—implying that such limitations 
on chargeability would be appropriate—“by allowing the 
union shop at all, we have already countenanced a signifi cant 
impingement on First Amendment rights.”34 Accordingly, the 
benefi ts from the union’s performance of activities outside the 
scope of the union’s duties as bargaining agent do not support 
more impingement on non-member rights than is reasonably 
necessary to eff ectuate the purpose of the agency shop and, in 
the case of pooled expenses, to provide for the direct benefi t of 
the local bargaining unit.35
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